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PREFACE. 


Tis edition has necessarily received considerable 
alteration, so as to adapt it to the Criminal Pro- 
cedure Code of 1882. The Commentary has been 
carefully examined, and it is believed that all the 
English and Indian Cases bearing upon the subject, 
up to the time of my final correction of the sheets, 
will be found either incorporated in the text, or 


noticed in the addenda. 


I have again to offer my best thanks to my friend 
Mr. Eardley Norton, to whose care it is due that 
an edition, printed at such a distance from the 


author, contains so few errors of importance. 


JOHN D. MAYNE. 
TEMPLE, 
Januaru 1884. 
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SPECIAL AND LOCAL ACTS. 


It may be useful to append a list of some of the principal Acts which 
will still remain in force under this section, The list does not pro- 
fess to be exhaustive. 


Abkaree, Bengal Acts 10 of 1871, 2 of 1876, (Bengal.) 
Bombay » § of 1878, City of Bombay, 1 of 1878, 
(Bombay.) 
Madras » 19 of 1852, 3 of 1864, (Madras.) 
Animals, Cruelty to ,, 1 of 1869, (Bengal.,) 
Arms, » 1 of 1878. 
Arms and Ammunition, ,, 11 of 1878. 
Army, tampering with » 14 of 1849. 
» Mutiny in Native, ,, 25 of 1857. 
» Mutiny and Desectionin European, serving in India, Act 11 of 
1856, 26 & 27 Vict. c. 48. 
»» Mutiny and desertion. Her Majesty’s Forces. A new Act is 
passed each year. 
Articles of War for Native Troops, Act 5 of 1869. 


Boats, Acts 4 of 1842, (Madras), 28 of 1858, 1 of 1877, (Madras.) 

Breaches of Contract, by Artificers, Acts 13 of 1859, 3 of 1863, 
(Madras.) 

British Burmah Municipal, Acts 7 of 1874. 

Burmah Boundaries, Act 5 of 1880, 

Burmah Ferries, Act 2 of 1873. 

Burmah Rural Police, Act 2 of 1880. 


Canals and Ferries, Acts 1 of 1870, (Madras), 4 of 1878, (Madras.) 

Cantonments, Act 3 of 1880. 

Cattle Killing, Bengal, Act 4 of 1856. 

Cattle Trespass, Act 1 of 1871. 

Census, Act 11 of 1863, (Bombay.) 

Central Provinces Municipal, Act 11 of 1873. 

Coast Lights, Act 9 of 1879. 

Coffee Stealing Prevention Act, 8 of 1878, (Madras.) 

Coin, 16 & 17 Vict. c. 48. 

Conservancy of Towns, Acts 14 of 1856, 3 of 1864, (Bengal), 9 of 
1865, and 9 of 1867, (Madras), 3 of 1871, (Madras.) 

Contagious Diseases, Acts 14 of 1868, 6 of 1867, (Bombay.) 

Contract, breaches of, Act 13 of 1859. 

Coroners, Act 4 of 1871, 10 of 1881. 

Cotton Frauds, Act 9 of 1863, (Bombay.) 

Courts Martial, 7 & 8 Vict. c. 18. 

Criminal Tribes, Acts 27 of 1871, 7 of 1876. 
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Crimping, Act 24 of 1852. 
Customs, Consolidation, Acts 23 of 1864, 25 of 1865, 18 of 1866, 17 
of 1867, 8 of 1878. 


Distress, Act 1 of 1875. 
Dramatic Performances, Act 19 of 1876. 


East Indian Irrigation, Act 8 of 1867, (Bombay.) 

Elephants Preservation, Act 6 of 1879. 

Emigration, Acts 3 of 1863, (Bengal), 5 of 1866, (Madras), 7 of 1871, 
3 of 1876, 5 of 1877, 1 of 1882. 

Escape from Gaol, Acts 17 of 1860, 9 of 1866, (Bengal.) 

Eunuchs, Acts 27 of 1871, 7 of 1876. 

European British Subjects, Act 22 of 1870. 

European Vagrancy, Act g of 1874. 

Excise, Acts 16 of 1863, 22 of 1881. 

Extradition, Act 4 of 1880. 


Factories, Indian, Act 15 of 1881. 

Female Infants, Act 8 of 1870. 

Ferries, Act 2 of 1868, (Bombay), 2 of 1878, (Bombay.) 

Foreigners, Act 3 of 1864. 

Foreign Jurisdiction and Extradition, Act 21 of 1879, 33 & 34 Vict. 
C. 52. 

Foreign Recruiting Act, Act 4 of 1874. 

Forests, Act 7 of 1878, 19 of 1881. 

Fort William, Government, Act 13 of 1881. 

Furnaces, Acts 8 of 1862, (Bombay), 2 of 1863, (Bengal.) 


Gambling, Acts 3 of 1866, (Bombay), 2 of 1867, (Bengal.) 
“s in N. W. Provinces, Act 3 of 1867. 
Glanders and Farcy, Act 20 of 1879. 


Hackney Carriages, Acts 6 of 1863, (Bombay), 5 of 1866, (Bengal), 
14 of 1879, 3 of 1879, (Madras.) 
Howrah Bridge, Act 19 of 1871, (Bengal.) 


India, Government of, 21 & 22 Vict. c. 106. 
i - 22 & 23 Vict. c. 4I. 
Indian Ports, Act 12 of 1875. 
Inland Customs, Act 8 of 1875. 
Inoculation, Act 13 of 1880. 
Insolvency, 11 Vict. c. 21. 
Irrigation Works, Act 1 of 1858, 3 of 1876, (Bengal.) 


Jails, discipline of, Acts 4 of 1862 and 2 of 1864, (Bengal.) 


Legal Practitioners, Act 18 of 1879. . 

License Act, 1 of 1878, (Bengal), 6 of 1880. 

License Act, 3 of 1878, (Bombay), 3 of 1878, (Madras.) 
Local Funds, Acts 4 of 1871, (Madras), 1 of 1878, (Madras.) 


Malabar, Mopla Outrages, Act 20 of 1859. 
Malabar, Offensive Weapons in, Act 24 of 1854. 
Marines, Royal, 23 Vict. c. 10, 28 Vict. c. 12. 
Markets and Fairs, Act 4 of 1862, (Bombay.) 


pe Ses in India, 14 & 15 Vict. c. 40, Acts 25 of 1864, 3 and 15 of 
1872. 


SPECIAL AND LOCAL ACTS. XV 


Martial Law, Reg. 7 of 1808. 

Merchant Seamen’s Act, 13 of 1876. 

Merchant Shipping, 17 & 18 Vict. c. 104, 18 & 19 Vict. c. gt, 25 & 26 
Vict. c. 63, 30 & 31 Vict. c. 124, Acts 1 of 1859, 15 of 1863, 7 of 1880, 
5 of 1883. 

Military Cantonments, Acts 22 of 1864, 1 of 1866, (Madras), 3 of 
1867, (Bombay.) 

Minors, Acts 21 of 1855, 14 of 1858, g of 1875. 

Municipal Rates, Acts 25 of 1856, 6 of 1863, 18 of 1864, and Calcutta 
Municipal Act, 4 of 1876, (Bengal), Bengal Municipal Act, 5 of 
1876, (Bengal), 9 of 1865, 2 of 1805 and 4 of 1867, (Bombay), 5 of 
1878, (Madras.) 


Native Emigrants to Burmah, Act 3 of 1876. 

Native Passenger Ships, Act 8 of 1870. 

Navy, Royal, 27 & 28 Vict. c. 119. 
» Indian, Desertion from, Act 3 of 1855. 

North West Provinces and Oudh Municipalities, Act 15 of 1873. 
_ Villape and Road Police, Act 16 of 1873. 


Obstructions in Fairways, Act 16 of 1881, 
Opium, Acts 23 of 1870, 1 of 1878. 
Oriental Press, Acts g of 1878, 16 of 1878. 


Panjab, Canal and Drainage, Act 30 of 1871. 
Panjab Laws Amendment, Act 12 of 1878, 
Panjab Municipalities, Act 4 ot 1873. 
Panjab Murderous Offences, Act g of 1877. 
Panjab, Outrages in the, Act 21 of 1867. 
Paper Currency, Acts 20 of 1882, 16 of 1874. 
Passengers in Ships, 15 & 16 Vict. c. 44. 

- os 16 & 17 Vict c. 84. 

‘ ‘5 Acts 1 of 1857, 21 of 1858, 2 of 1860, 8 of 1876. 
Penal Servitude, Acts 24 of 1855, 14 of 1870, 5 of 1871, 12 of 1873. 
Petroleum, Act 8 of 1881. 

Petty Offences, Madras, Acts 21 of 1839, 3 of 1842. 
Petty Sessions, Act 4 of 1866, (Bombay.) 
Pier, Acts 5 of 1863, (Madras), 7 of 1871, (Madras.) 
Poisons, Act 8 of 1866, (Bombay.) 
Police in Bengal, Acts 6 of 1867 and 6 of 1868, (Bengal.) 
» in Bombay, Acts 7 & 8 of 1867, (Bombay), 1 of 1876, (Bombay.) 
» in Calcutta, Acts 2, 4 and 8 of 1866, (Bengal.) 
»» General, Act 5 of 1861. 
» in Madras, Acts 24 of 1859, 5 of 1865, and 8 of 1867, (Madras.) 
Ports, Acts 22 of 1855 and 1g of 1860, 1 of 1864 and 7 of 1867, 
(Madras), 3 of 1867, (Bengal), 12 of 1875, 17 of 1882. 
Post Office, Act 14 of 1866. 
Presidency Magistrates, Act 4 of 1877. 
Prisons, Act 26 of 1870. 


Quarantine, Act 1 of 1870. 


Railway, Acts 52 of 1860, 4 of 1879. 
Rangoon Port, Act 15 of 1879. 
Reformatory Schools, Act 5 of 1876. 
Registration, Act 3 of 1877. 


XVI SPECIAL AND LOCAL ACTS. 


Salt, Acts 6 of 1871, (Madras), 8 of 1875, 2 of 1878, (Madras), 6 of 
1878, (Madras), 16 of 1879, 12 of 1882. 

Saltpetre, Acts 31 of 1861, 33 of 1867. 

Sanitary Regulation, Act 6 of 1867, (Bombay.) 

Sarais, Regulation of, Act 22 of 1867. 

Sea Customs, Act 8 of 1878. 

Shipping, Acts 10 of 1841, 3 of 1867, (Bengal.) 

Signals on the Hooghly, Act 1 of 1862, (Benyal.) 

Slave Trade, Act 39 & go Vict. c. 46. 

Soldier’s Arms, Act 7 of 1867. 

Spirituous Liquors, Act g of 1867, (Bombay.) 

Stamps, Acts 1o of 1862, 14 of 1870, 16 of 1874, 1 of 1879. 

State Offences, Act 11 of 1857. 
» Prisoners, Act 3 of 1858. 

Steam Vessels, Survey of, Acts 2 of 1864, (Bombay), 5 of 1862, and 
1 of 1868, (Benyal.) 

Steam Boilers, Acts 6 of 1864, (Bengal), 18 of 1882. 


Yelegraph, Act 1 of 1876. 
‘Yolls on Canals, Act 4 of 1864, (Bengal.) 

» on the Ganges, Act 1 of 1867. 
‘Trades and Professions, taxing, Act 2 of 1869, (Bombay.) 
Treasure Trove, Act 6 of 1878. 
Vaccination, Acts 1 of 1877, (Bombay), 13 of 1880. 
Volunteer Corps, Act 20 of 1869. 


Weights and Measures, Acts 11 of 1870, 31 of 1871. 
Whipping, Act © of 1864. 
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ADDENDA, CORRIGENDA, ERRATA. 
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PAGE. 


2. 


24. 


35: 
37: 
38. 


53: 
62. 


64. 


Fourth line of Commentary to s. 4, for ‘this clause’? read 
“these clauses.” 


Line 14; of third paragraph, after 1 Bom., 50, add; but now 
see Ind. P. C., s. 410 as amended by Act VIII of 
1882, s. 9. 


» 28; dele the note of exclamation after “seas” 

», 283 for “jurisdction” read “ jurisdiction.” 

» Ts for “If? read “ It.”’ 

», 123 from bottom insert “ British’? before “ India.” 


After the words “ Native State,’”’ at end of fifth paragraph, 
add Empress v. Keshu!) Mohajan, 8 Cal., 985. 


Line 19; for * Tandur,” read ‘“ Sandur.”’ 
», 133 from bottom for ‘“ Admiratly” read ‘‘ Admiralty.” 


At end of third paragraph, after L.R., 6 QO.B. 31 add R, 
v. Carr, 10 Q.B.D., 76. 


», of second paragraph, after D. & B. 525, add Empress v. 
Maganlal, 6 Bom., 622. 
Line g from bottom, dele comma after “ by.” 


Fifth line after the words “definitions of the Code’’ add R. 
v. Ramachandrappa, 6 Mad., 249. 


For head line, instead of “ Joint Acts” read “ Definition of 
terms used.” 


Sixth line of 3rd paragraph for “ attained” read “ attainted.” 
Line 6; insert * Procedure’’ before ‘“ Code.”’ 
» 183 tor *s. 309,” read “ s, 33.” 


In side note to s. 65, 2nd line, for “ imprionment” read “ impri- 
sonment,”’ 


Line 16; dele, comma after “ property.” 
» 16; for “order’s’’ read “ orders.” 
» 173 for “ Simliar’” read “ Similar.” 


Ninth line; after 21 Suth. 391, add “on this principle it was 
held by the Judicial Committee, that the arrest and 
confinement of a supposed Junatic by the Officer 
Commanding a Cantonment was not protected by 
Act XVIII of 1850, as he was not a judicial officer 
and was not acting judicially”’ (Sinclair v, Broughton, 
9 I. A., 152), 


PAGE. 
66. 
73: 
03. 
04. 
95: 


99 


Line 12 from bottom, for “ publice’’ read “ public.’ 
2; for ** 463” read ‘* 464.”’ 
1; for “s. 430°” read “s. 471.” 
18 from bottom, for “ this’’ vead “ 1s.”’ 
3; for “his assaulted’’ vead”’ is assaulted,”’ 
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5 


First line of last paragraph for ‘ at’ read ‘ on,’ 


Line 2; after ‘‘ require’’ add “ it.” 


99 


2; for ** gnolers”’ vead “ gaolers.”’ 


Tenth line of Commentary on s. 107, for ‘his’ read ‘ their.’ 


Line 18 from bottom, for “ liabe’’? vead * liable.’’ 


33 


8 from bottom, for “s. 170”? read “s. 107.”’ 


At end of 3rd line, add. Peary Mohun v. Empress, 9 Cal., 


639; Appavu v. the Queen, 6 Mad., 245. 


Third line, for ‘‘ office’ vead * officer.”’ 
Last line, for “ss. 183, 184’? which are the sections of Act X 


of 1872, read ‘ss. 81 and 163,’ the corresponding 
sections of Act X of 1882. 


First line, for “s, 183,”’ read ‘“‘s, 81.” 
Ninth line of 2nd paragraph for ‘ person’ read ‘ place.’ 
Last line after Weir 40, and page 145, line 7, after Weir 44, add 


(Empress v. Ram Saran, 5 All., 7.) 


Line 3; for “s. 435” read“ s. 480.”’ 


“At end of Ist paragraph of Commentary to s. 182 add 


The High Court of the N. W. Provinces has held in 
two instances that offences under s. 182 are exclusive- 
ly offences against the public officer to whom the in- 
formation is given, and that no prosecution for such 
offence can be instituted at the suit of the person 
injured, his remedy being under s. 211 or by an 
action for damages. (R.v. Hurree Ram, 3 N. W. 
P. 194; Empress v. Radha Kishen, 5 All, 36). 
This ruling however is opposed to those above cited, 
and to the decisions in Empress v. Irad Ally, 4 Cal., 
869 and Bhokhteram v, Heera Kolita, 5 Cal., 184, in 
all of which it was assumed that the person injured 
by the report might be the prosecutor, if he obtained 
the necessary sanction, Moreover the restriction in 
the Criminal Procedure Code (Act X of 1872, s. 467; 
X of 1882, s, 195) which forbids such prosecutions 
except upon the previous sanction or on the complaint 
of the public servant concerned, or of some public 
servant to whom he is subordinate, seems to contem- 
plate cases in which the public servant was not the 
complainant though he was the party sanctioning the 


PaGE. 


152 


158. 
159. 
160, 
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idl nae In such cases the complainant can only 
be the person injured.”’ 


Ibid. In 6th line of same paragraph, cancel R. v. Hurree 
Ram, 3 N. W. P., 194. 


Sixth line, for ‘ what’ vead ‘ which.’ 
Line 4 from bottom, after ‘ 144’’ insert Crim. Pro. C.”’ 
Thirty first line, before ‘‘ his ruinous house”’ tuseré ‘if.’ 
Line 20; for “for bidding’”’ read “ forbidding.”’ 
» 36; for “ require” read “ requires.” 
Last line but one, for “‘ bona”’ read “ bona.”’ 
Line 13 from bottom, for “ forbibden”’ read “ forbidden.” 
»» 2 from bottom, for “ Tuckur” read “ Tucker.’ 


Last line, after the words ‘‘ approved and eee add see 
also, Sundram Chetti v. the Queen, 6 Mad., 203. 


Eighteenth line, for ‘164, 165’ read ‘ 47.’ 
Ninteenth line, for ‘‘ avert’’ read “‘ aver,” 
a »» for “his” read ‘‘is.’’ 


At end of 4th paragraph, add ‘‘ the following facts appeared in a 
case decided in Allahabad: the purchaser of land 
obtained a registered deed of sale in which the pro- 
perty was rightly described by its boundaries, but its 
revenue number was wrongly entered as 10 instead 
of 272. Subsequent to registration the vendee altered 
the number from 10 to 272, and produced. the deed 
so altered as evidence in a suit in which the plaintiff 
had sued him for this very land, claiming it as his 
own under the number 272. The vendee established 
his defence, but upon the alteration being discovered 
he was indicted under ss, 471 and s. 193. The High 
Court held that the charge could not be sustained 
under either section, inasmuch as there was no such 
fraud as was essential to constitute forgery, nor any 
intention to cause any person to entertain an errone- 
ous opinion touching any point material to the result 
of a proceeding, which was essential to make out an 
offence under s. 193 ors. 196 (Empress v. Fateh, 5 
All., 217). It was admitted that the case would have 
been different, if the object of the alteration were to 
make it appear that the property intended to be con- 
veyed by the sale-deed was other than that which it 
actually did purport to convey. The Court, however, 
seems to have y pede of opinion that, as the property 
was completely identified by boundaries, the insertion 
of the number, whether right or wrong, was merely 
immaterial. On the other hand it is obvious that con- 
siderable doubt would have been thrown upon the 
title, if the title-deed professed, upon its face, to refer 
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Pace. 


to a different piece of land, and that it was very 
material to the result of the proceeding to alter the 
number so as to remove this doubt. Supposing it 
shewn that the number was altered in order to 1m- 
prove the title-deed as evidence in the event of pro- 
ceedings commenced, or contemplated as likely, it 
seems to me, with great respect, that a conviction 
under s. 193 or s. 196 would have been correct. If 
the alteration was merely made so as to remove what 
might be a blot upon the title in case of a future 
mortgage or sale, then, I think, no offence would have 
been committed. The date at which the alteration 
was made does not appear in the case. 


173. In last line but one from the bottom, for ‘the’ read ‘this.’ 
180, Line 15; for “‘statisfied’’ read “ satisfied.” 
182. Lines 27; 29; 41; for “‘ bona’’ read “ bond.” 
185. Line 2; for “ diliberately’”’ read “ deliberately”’ 
3 » 13 from bottom, for “ If in,’ read * It is,”’ 


188, At end of Commentary to s. 211 add “ Section 211 includes two 


distinct offences, v7s., preferring a false charge, which 
may have no result, and actually instituting criminal 
proceedings. The actual institution of criminal, 

roceedings is essential to punishment under the 
ast clause. If no such proceedings are instituted, 
punishment can only be awarded under the first 
clause, however serious the offence may be which has 
been falsely charged (Empress v. Pitam Rai, 5 All., 
215). 


191. Second line of Commentary on s. 214, for ‘repeated’ vead 
‘repealed.’ In next line izsevé ‘is’ after ‘ offences.’ 


192, Line 22; for “‘ accepted” read “ accept.” 


201, First line of Commentary on s, 225, for ‘assisted’ vead 
‘arrested.’ - 


203. Third line of s, 230, read “authority of some State or Sover- 
eign.” 


204. Line 17; for “ sctate’’? read “ state.” 
207. Second line of s. 238, for ‘‘ conterfeit” read “ counterfeit.” 
209. Line 15; for * wuich” read “ which,”’ 
219. Last line change full stop into comma, after “ vase.” 
223. Line 11; for “ lesson’”’ read “lessen.”’ 
% » 293 for “ or’’ read “ of.”’ 
228. ,, 30; for “his” read “ this.’” 
232. Fifth line from bottom ; for ‘231’ vead ‘ 229.” 
235. Line 19; fram bottoms for “lord” read “ Lord.’ 


Pace. 


249. 
251. 
252, 


3? 


253° 
254. 
255- 
256. 
262. 


290. 


296. 
298. 
303. 


304. 
300. 


318. 
319. 
322. 


33 


323. 


COBRIGHNDA, EREATA. 


Line 5; from bottom ; for “ likley” read “ likely.” 
First line of 3rd paragraph for ‘ p. 23° read ‘p. 25.” 
Line 10 from bottom ; for “ responsible read “ responsible.” 


Line 22 from bottom; for “ manslughter,” vead “ man: 
slaughter.’’ 


» 343 for ‘want’ read ‘ what.’ 

» 03 for ‘p. 252’ vead ‘ 250.” 

9, 123 for “unnecesaty” read “ unnecessary.”’ 
Last line; for “* 209” read “299.” 
Fifth line from bottom; for ‘her’ read ‘his.’ 


Line 5; from bottom; insert “5” after “ Rs.” 
» 193 9 is for “‘ provided”’ read “‘ proceeded.”’ 
a ee - for “‘lents”’ read “ tents,”’ 
yy 213 for “decription” vead “ description.”’ 
» 5 0fs. 305 wnsert “shall” after ‘ suicide.’ 
» 73 for “ oulpable’”’ read “culpable,’”’ 
»» 19; for “likley” read “ likely” 
» 73 for “s. 104” read ‘“c, 104.” 
Dele line 3. 


»» 29; after “ Crim. P. C.”’ insert “ Act XXV of 1861; § 124 
Act X of 1872.’’ 


» 153 for “ AssaLutT”’ read “ AssauLt.”’ 


» 11 from bottom; after “ Expt.” add “ of Act X of 1872, 
corresponding to § 117 of Act X of 1882.” 


Last line of 3rd paragraph for ‘p. 58’ vead ‘59.’ 


Tenth line from bottom ; for racials read ‘treating,’ and 
in last line of Commentary for ‘p. 301’ read ‘ 302.’ 


Fourth line for ‘ p. 301’ read ‘ 302. 
Seventh line of Commentary for ‘p. 280 read ‘ 278,’ 


Tenth line between “or” and “with other men” insert “as 
a prostitute.”’ 


First line of sth paragraph for ‘ p. 67’ read ‘ 68,’ 
Line 19; for ‘the third person’ read ‘a third person.’ 
»» 24; for “whom” read “ who,” 
» 33 insert “ .” after (519.) 
» 33 for “all” read *“ All” 
» 43 for “529’” 
» 223 for 506” read * 406,” 
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PAGE, 
366. Line 6 from bottom ; for “ 26” read “ XXVI.” 


367. 4», 23 for“ § 20” read “ § 320.” 


367. s» 15 from bottom; after “Cr. P. C.” insert “ Act XXV 
of 1861.” 


399. s» 213 for “ State,” read “ Stat.” 
408. ,, 26; for “ 303” read “ 301.” 
415. 4, 18; for ‘* anincomplete” read “an incomplete.” 
‘ »» 26; for “ poof” vead “ proof.” 
421. 5, 153 for “course” read “court.” 
424. 5, 53 for “ parishoner” vead parishioner.” 
430. 4, 9 from bottom; for “similary” vead “ similarly.” 
430. 4, 12from bottom; for “his” read “is.” 
440. ,, 273 between “ properly” and “ together,” insert “ joined.” 
441. 4, 6 from bottom; for “similary” vead “similar.” 
443. 183 for “ante pp. 6, 8,” read “ante p. 8.” 
95 » 293 for “s, 4 (d.)” read “5s, 4 (u).” 
449. » 14 from bottom; dele “ bracket” after “had.” 
450. 5, 41; after “ 282” insert * Act X of 1872, s. 428 of Act X of 


1882” 
453- »» 19; for “ convicted or acquitted” read “ acquitted or con- 
victed.” 
» 2» 14 from bottom ; dele “ ” after “ charged.” 
se: ap ADS cs »» Insert “ ” before “ Explanation.” 


ee OR sen. 4 insert “or” between “servant,” and 
“upon,” 


455: » 17 from bottom; insert “a” between “ or” and “ different.” 
459- 1s» 2 from bottom, for “s. 443” read “s, 225.” 
»» Line 5 from bottom; for “prefectly” read “ perfectly.” 


491. Line i1from bottom; after “Cr. P. C.” insert ‘Act X of 
1872, Ss. 392 of Act X of 1882,” 


» Lines 15 and 20; for “ ratan” read “ rattan,” 


» Schedule II. p. Iviii, Cha sie XVIIT col. 2 § 467 line 2; for 
“ valnable” vead “ valuable.” 


500. Last line but one for “ effect” read “ affect.’ 


ACT No. XLV or 1860. 


a oe ee 


Passep BY THe Learsiative Councit or Inpta. 


(Received the assent of the Governor-General on the 
6th October, 1860.) 


THE INDIAN PENAL CODE. 


CHAPTER I. 
Wuergas it is expedient to provide a General Penal 
Code for British India; It 1s enacted 
as follows :— 


1. This Act shall be called Tae Inpian Prnat 
Title and extent ODE, and shall take effect on and from 
of operation of the the Ist day of May, 1861, throughout 
le the whole of the Territories which are 
or may become vested in Her Majesty by the 
Statute 21 and 22 Victoria, Chapter 106, entitled 
‘An Act for the better Government of India,” 
Except the Settlement of Prince of Wales’ Island, 
Singapore, and Malacca. 
Now extended to that settlement by Act V of 1867. 


2. very person shall be liable to punishment 
ee under this Code and not otherwise, 
offences commit. for every act or omission contrary to 
ted withinthessid the provisions thereof, of which he 
shall be guilty within the said Terri- 

tories on or after the said 1st day of May, 1861. 


Commentary. 


This date was by Act VI of 1861 altered to the 1st day of January, 
1862, and every part of the Code in which the 1st day of May, 1861, 
is mentioned, is to be construed as if the words “the 1st day of 
January, 1862,” had been used instead. 


Offences committed before the 1st January 1862 are still punish- 
able under the old Regulations. (Empress v. Mulna, 1 All, 599. 
See Empress ¢. Diljour, 2 Cal. 225.) 


Preamble, 
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3. Any person liable, by any law passed by the 
ee Governor-General] of India in Council, 
offences commit- t0 be tried for an offence committed 
sulch by tat tay beyond the limits of the said Terri- 
be tried within tories, shall be dealt with according 
' to the provisions of this Code for any 

act committed beyond the said Territories, in the 
game manner as if such act had been committed 


within the said Territories. 


4. Every servant of the Queen shall be subject 

to punishment under this Code for 
Punishment of ae 

offences commit. @Very act or omission contrary to the 


praesent provisions thereof, of which he, whilst 


in a Foreign allied yn such service, shall be guilty on or 

after the said Ist day of May, 186], 
within the dominions of any Prince or State in 
alliance with the Queen, by virtue of any treaty or 
engagement heretofore entered into with the Hast 
India Company, or which may have been or may 
hereafter be made in the name of the Queen by any 
Government of India. 


Commentary. 


The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. That law, however, is not repealed 
except by implication, and in cases to which the provisions of this 
Code apply. ‘The frame of this clause is thus explained by the Com- 
missioners in their Second Report, 1847, §§ 536-538. 


“We do not advise the general repeal of the Penal Laws now existing in 
the territories for which we huve recommended the enactment of the Code. 
We think it will be more expedient to provide only that no man shall be tried 
or punished (except by a Court Martial) for any acts which constitute any 
offence defined in the Code, otherwise than according to its provisions. It is 
possible that.a few actions which are punishable by some existing law, and 
which the Legislature would not desire to exempt, may have been omitted from 
the Code. And, in addition to thie consideration, it appears to us that actions 
which have been made penal on special temporary grounds, ought not to be 
included in a general Penal Code intended to take its place amongst the 
permanent institutions of the country.”’ 


The object is carried out as regards offences committed within the 
territories by s. 2, which is explicit enough. 


With regard to offences committed beyond those territories the Code 
is less clear. Section 3 enacts that where a person might, by virtue of 
any Act of the Legislative Council of Calcutta, be tried in British India 
for an offence committed out of British India, he is to be dealt with 
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according to this Code. Section 4 contains a similar provision as to 
servants of the Queen who commit offences within the dominions of 
allied Princes. But neither of these sections covers an equally im- 
portant class of cases, that, namely, of persons who are not servants of 
the Queen, and who are triable in British India, not by virtue of any 
Act of the Legislative Council, but under Acts of Parliament. These 
would seem to be still left under the old law, which would in general 
be the English Criminal Law. On the other hand by s 40 of 
Chapter II, the word “ offence’? is made to denote ‘a thing made 
punishable by this Code,’’ except in certain special cases therein 
referred to. It seems difficult to understand why the restrictive 
words “‘ by virtue of any Act of the Legislative Council of Calcutta” 
were introduced. 


I shall now point out the law which governs the trial of offences 
committed beyond the limits of British India. 


Offences committed beyond the limits of British India may either 
be tried in India, or the offender may be given up for trial in the 
country where his crime was committed. 


Cases of the latter class will now be disposed of under the Foreign 
Jurisdiction and Extradition Act XXI of 1879. It seems to contem- 
plate two distinct cases. First, where the offence has been com- 
mitted in any of those States specially connected with India, in 
which the Governor-General in Council has a power and juris- 
diction which is exercised bya Political Agent (s.3). Secondly, 
where the offence is committed in some State where there is no 
such Indian Jurisdiction, or in some other part of Her Majesty’s 
Dominions, 


Firet.—‘‘ When an offence has been committed, or is supposed to have been 
committed, in any State against the law of such State by a person not being an 
European British subject, and such person escapes into, or is in British India, 
the Political Agent for such State may issue a warrant for his arrest and deliver 
at a place in such State, and to a person to be named in the warrant, if suc 
Political Agent thinks that the offence ia one which ought to be enquired into 
in such State, and if the act, snid to have been done, would, if don. in British 
India, have constituted an offence against any of the sections of the Indian 
Penal Code mentioned in the second Schedule hereto, or under any other 
section of the said Code, or any other law, which may from time to time be 
aay by the Governor-General in Council by a notification in the Gazette.’’ 
(s. 11. : : 

The sections mentioned in the second Schedule are the following ; 
206 and 208 (frauds upon creditors); 224 (resistance to arrest); 230 
to 263 both inclusive (coin); 299—304 (homicide); 307 (attempt to 
murder); 310, 311 (Thugs); 312—317 (injuries to infants) ; 323—333 
(hurt); 347, 348 (wrongful confinement); 360—-373 (kidnapping) ; 
375-377 (rape and unnatural offences) ; 378—414 (offences against 
property); 435—440 (mischief) ; 443—446 (house-trespass) ; 464—468 
(forgery); 471—477 (frauds in regard to documents.) 


** Such warrant may be directed to the Magistrate of any district in which 
the accused person is believed to be, and shall be executed in the manner pro- 
vided by the law for the time being in force with reference to the execution of 
warrants ; and the accused person, when arrested, shall be forwarded to the 
place and delivered to the officer named in the warrant.’’ (s. 132.) 


“* Sach Political Agent may either dispose of the case himself, or if he is 
generally or specially directed to do so by the Governor-General in Council, or 
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by the Governor in Council of Fort St. George or of Bombay, may give over 
the person a0 forwarded, whether he be a Native Indian subject of Her 
Majesty or not, to be tried by the ordinary Courts of the State in which the 
offence was committed.”’ (s. 13.) 


It will be observed that the Political Agent is not authorised to 
demand the extradition of an European British subject. He must 
erp ene be dealt with in India under the Crim. P. C. Act X of 
1882, s. 188. 


Secondly.—‘*' Whenever a requisition is made to the Governor-General in 
Council or any Local Government by or by the authority of the persons for the 
time being administering the Executive Government of any part of the domi- 
nions of Her Majesty, or the territory of any Foreign Prince or State, that any 
person accused of having committed an offence in such dominions or territory 
should be given up, the Governor-General in Council or such Local Government 
as the case may be, may issuc an order tu any Magistrate, who would have had 


urisdiction to enquire into the offence, if it had been committed within his 
fecal jurisdiction, directing him to enquire into the truth of such accusation. 
The Magistrate so directed shall issue a summons or warrant for the arrest of 
such persun, according as the offence named appears to be.one tor which a 
summons or warrant would ordinarily issue ; and shall enquire into the truth 
of such accusation ; and shall report thereon to the Government by which he 
was directed to hold such enquiry. If, upon receipt of such report, such 
Government is of opinion that the accused person ought to be given upto the 
persons mang such requisition, it may issue a warrant for the custody and 
removal of such accused person, and for his delivery at a place and to a person 
to be named in such warrant.” (8. 14) 


Cases arising between the authorities in British and Portuguese 
India, will now be dealt with under the provisions of the Portuguese 


Treaty, Act 1V of 1880. 


It is to be remarked that this section contains no limitation as to 
the person who may be delivered up, or the offence in respect of 
which he may be demanded. When once given up, he is absolutely 
at the disposal of the Government to which he is surrendered. 


The Extradition Act, 1870 (33 & 34 Vict. c. 52) is in terms only 
applicable to the United Kingdom, but s. 17 provides that it may be 
extended to any British possession (s. 26) by order in Council, and 
the extending order may either suspend any existing law on the 
subject which prevails in such possession or may direct that such law 
shall have effect as part of the Extradition Act, either with or without 
alteration. (s.18.) This treaty applies to all persons of whatever 
nationality they may be, except subjects of the State from which 
extradition is required, who have committed any of the specified 
crimes within the jurisdiction of the State which demands the extradi- 
tion (R. v. Ganz, 9, Q. B. D. 93.) 


This Act and the Amending Act (36 & 37 Vict. c. 60, s. 4) contain 
provisions which practically make all warrants, depositions, or affirm. 
ations prove themselves, if purporting to be issued by the authorities 
of the country which demands the offender, and to be signed by a 
Judge, Magistrate or officer of the Foreign State, whose signature is 
either proved by oath, or authenticated by an official seal, of which 
all Courts are to take notice. (s.15). The Indian Evidence Act I 
of 1872, (s. 82), enables similar documents to be proved in the same 
way, if produced in India. By s. 33 of the Indian Evidence Act de- 
positions of witnesses who have been examined in presence of the 
accused in the country where he was committed for trial, but who 
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cannot be compelled to attend in the country where he is actually 
tried may be used against him at his trial. (Empress v. Dossaji, 3 


Bom. 334.) 


As regards the trial in India of offences committed out of India, it 
must be remembered that the Indian Courts are essentially Courts 
of local jurisdiction, and have no power to try any person for a crime 
committed out of India, unless by some special provision authorising 
them todo so. Where sucha crime has been committed, and the 
offender is in India, it is necessary to enquire ; first, whether he is 
triable at all; secondly, if so, by what Court : thirdly, what law 
is to be applied to ascertain his offence; and dastly, how is the 
penalty for that offence to be determined. 


First.—As a general rule no Municipal tribunal has jurisdiction 
over a foreigner in respect of an offence committed in a Foreign State, 
And it makes no difference that his crime takes effect, or has a con- 
tinuing operation, within the Municipal limits. Accordingly; wherea 
subject of the Kolhapur State, which is foreign territory, instigated in 
that State a murder which was committed in Satara, it was held that 
his conviction in Satara must be annulled. (R. wv. Pirtat 10 Bom. 
H. C. 356). And so it has been held that notwithstanding the provi- 
sions of the old Crim. P. C. Act X of 1872, (ss. 66 illus. b and 67 
tllus. f. of: Act X of 1882, s. 180, 7//. (b) s. 181, para 3) a foreigner 
who was found in possession of stolen property in India could not be 
tried, if the theft or guilty receipt had taken place out of India, (R. 
v. Bechar, 4 Bom. H. C. Cr. Ca. 38; R. v. Adivigadu, 1 Mad. 171; 
R. v. Sakhya, 1 Bom. 50). <A foreign vessel is part of the State to 
which it belongs. ‘Therefore; where a blow was inflicted by one 
foreigner upon another foreigner on board a foreign vessel on the 
high seas! it was held that the English Court had no jurisdction, 
though the death occurred, and the prisoner was in custody, within 
its limits. (R.v. Lewis, 26 L. J. M. C. 104; S.C.D. & B. 182.) But 
where a foreign vessel actually comes within the territorial limits 
of another State, as for instance, by entering a harbour or a river, 
it loses its foreign territorial character, and becomes subject to the 
jurisdiction of the State which it enters, unless it is a ship of war. 
In the latter case, by international usage, it retains its foreign 
character. (R.v. Keyn, 2 Q. B. D. 90, SC. 2 Ex. D. 63; 1 Phill. Int. 
L. 366.) In nocase does the protection given to foreigners or foreign 
ships apply to piracy, because a pirate is the common enemy of man- 
kind, and sets his own nationality at defiance, just as much as he does 
that of other States. 


Till lately it was generally laid down and assumed, that for all 
purposes of Criminal law the jurisdiction of every State extended to 
a distance of three miles from its own shore. This doctrine, how- 
ever, underwent an elaborate discussion in the case of R. v. Keyn 
(ub. sup.), where the commander of a foreign ship, which had run 
down a British ship within three miles of the English Coast, and 
thereby caused the death of a passenger, was indicted for man- 
slaughter. The majority of the Judges held that the Central 
Criminal Court had no jurisdiction over the act complained of. The 
doubts caused by this decision, and still more by the reasoning of 
many of the learned Judges, led to the passing of the Territorial 
Waters Jurisdiction Act, 1878, (41 & 42 Vict. c. 73.) 
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If provides by s. 2, that 


“ An offence committed by a person, whether heis or is nota subject of 
Her Majesty, on the open sea within the territorial waters of Her Majesty’s 
Dominions, is an offence within the jurisdiction of the Admiral, although it 
may huve been committed on board, or by means of, a porees ship, and the 
ule als committed such offence may be arrested, tried aud punished accord. 
ingly. 

Proceedings in India for the trial of any person who is not a 
subject of Her Majesty, and who is charged with any such offence as 
is declared by this Act to be within the jurisdiction of the Admiral, 
shall not be instituted in India except with the leave of the Governor- 
General or Governor of any Presidency, and on his certificate that 
it is expedient that such proceedings should be instituted. (s. 3.) 


The*jurisdiction of the Admiral in the above sections includes all 
Admiralty jurisdiction described as such inany Act of Parliament 
referring to India. And for the purpose of arresting a person 
charged with an offence triable under this Act, the territorial waters 
adjacent to any part of India are to be deemed within the jurisdiction 
of any Judge, Magistrate, or other officer who its authorised to issue 
warrants for arresting, or to arrest persons charged with committing 
offences within his jurisdiction. (s. 7.) 


For the cole of this Act the open sea within the territorial 
waters of Her Majesty’s dominions 1s to include any part of the open 
sea within one marine league of the coast measured from low water 
mark. But the offences triable by virtue of this Act are limited to 
acts, neglects or defaults such as would, if committed within the 
body of a county in England, be punishable on indictment according 
to the law of England for the time being in force. (s. 7.) 


As regards persons who are within British jurisdiction, numerous 
enactments apply. One is s. 4 of the Penal Code, as to which it 1s 
only necessary to refer to s. 14, which defines the words ‘ Servant of 
the nee This provision is extended by the Crim. P. C. Act X 
of 1882, s. 188, which declares that ‘ when a European British subject 
commits an offence in the dominions of a Prince or State in India in 
alliance with Her Majesty, or when a Native Indian subject of Her 
Majesty commits an offence at any place beyond the limits of British 
India, he may be dealt with, in respect of such offence, as if it had been 
committed at any place within British India at which he may be 
found.”’ But where the offence was committed in a Native State 
which possesses a Political Agent, he must certify that the offence 
is one which ought to be tried in India. Any proceedings taken 
thereupon will be a bar to proceedings for the same offence in the 
Native State. 


The above provisions (s. 188 of the Crim. P.C.) relate to cases 
where the offender, having committed an offence out of British India, 
is afterwards found within British India. Where the offender remains 
in the country where his offence was committed he must be dealt with 
under s.6 of the Foreign Jurisdiction Act (XXI of 1879), which 
authorises the Governor-General in Council to appoint in places out 
of British India Justices of the Peace, who shall have in proceedings 
against European British Subjects, or persons accused of having 
committed offences conjointly with such subjects, all-the powers con- 
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ferred by the Code of Criminal Procedure on Magistrates of the first 
class who are Justices of the Peace and European British Subjects. 
The Governor-General in Council is by the same Section authorised 
to direct to what Court having jurisdiction over European British 
Subjects such Justice of the Peace may commit for trial. By Statute 
28 & 29 Vict. c. 15 the Governor-General in Council was empowered to 
authorise any of the High Courts established under 24 & 25 Vict. c. 
104, to exercise any such Jurisdiction in respect of christian subjects 
of Her Majesty resident within the dominions of such of the Princes 
and States of [ndiain alliance with Her Majesty as the said Gover- 
nor-General in Council may from time to time determine, In 
pursuance of this power a Notification, No. 178J, was issued by the 
Governor-General in Council on the 23rd Sept. 1874, which allotted 
to the High Courts of Fort William, Madras, Bombay and the North 
Western Provinces the Original and Appellate Criminal Jurisdiction 
to be exercised over European British Subjects of Her Majesty, being 
Christians, resident in the several Native States therein mentioned. 
‘To Madras was given jurisdiction over such persons resident in Mysore, 
Travancore, Cochin, Pudukottai, Banganapalle and ‘Tandur. By 
further notifications of the same date Nos: 180, 181], it was directed 
that the agents to the Governor-General in Rajputana and Central 
India should not exercise the powers of a High Court within the 
districts previously specified in cases where the accused were European 
Christian British Subjects, 


There seems to be some difficulty as tothe mode in which an 
offence committed by a European Christian British Subject residin 
in the above districts is to be deste with, where the offence is one whic 
under the Crim. P. C. (Act X of 1882, ss. 446—449) would be dis- 
posed of by committal to the Sessions Court, if the offender were 
resident in British India. By notification, No. 179], (23rd September 
1874) the Govenor-General directed that all Justices of the Peace with- 
in the districts above specified should commit to the High Courts 
respectively having jurisdiction under Notification 178J, such European 
British Subjects as are required by Act X of 1872 (now Act X of 1882) 
to be committed to a High Court. But no such subject need be 
committed to a High Court unless he is accused of an offence punish- 
able with transportation or death. For minor offences, not within the 
competency of the Committing Magistrate to punish himself, the 
course under the Crim P. C. is to commit tothe Sessions Court. For 
such cases no provision seems to be made by the existing notification. 
This difficulty was pointed out by the Madras High Court in a recent 
case (Ward v. the Queen, 5 Mad. p. 36), and it was suggested that 
‘inasmuch as this Court has been duly constituted a Court of 
original jurisdiction to take cognisance of offences committed by 
European British Subjects, being Christians, it may be that in the 
absence of any special direction a commitment to this Court would 
be a good commitment.”’ 


The Judicial Commissioner of Mysore though vested with the 
owers of a High Court by a Notification of the Governor-General 
o. 236 I-J, dated 27th Aug. 1879, has no jurisdiction as such over 
European British Subjects. A conviction by him was set aside by the 
High Court under s. 81 of Act X of 1872 (now ss, 456—458 of Act X 
of 1882), where the offender, being such a subject, had been committed 
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by a Justice of the Peace to the Sessions Judge of Nundidroog, whose 
rider oti over European British Subjects had, by an order of the 
Chief Commissioner of Mysore, been transferred to the Judicial 
Commissioner (Ward v. the pera 5 Mad. 33.) Of course the power 
of the Courts of an independent State, such as Mysore, to deal with 
offenders against its own laws, within its own territory, whatever 
may be their nationality, can only be reviewed by our Courts by 
virtue of some existing treaty. 


A further and special provision is contained in the Slave Trade 
Act (39 & 40 Vict. c. 46, s. 1) which makes the commission, or abet- 
ment, of offences under ss. 367—370 and 371 of the Indian Penal 
Code, punishable in the same way as if they had been committed in 
any place in British India within which the offender may be found, 

rovided he was a subject of Her Majesty, or of any allied Indian 
Prince, even though the offence itself was committed on the high 
seas or in any part of Asia or Africa specified by order of Council. 
(Empress v. Dossaji, 3 Bom. 334). Special powers of issuing commis- 
sions to obtain evidence are given to the High Courts under s. 3. 


Another wide class of jurisdiction over offences committed out of 
India is the Admiralty jurisdiction possessed by the High Courts. 
It was originally conferred upon the Supreme Courts by their re- 
spective Charters, and by 33 Geo. III, c. 52, s. 156, and 33 Geo. III, 
c. 155, Ss. 110, and was continued to the High Courts by 24 & 25 
Vict. c. 104, S$. 9, and by ss. 32 & 33 of the Letters Patent of 1865. 
The effect of these Statutes is to confer upon those Courts the same 
jurisdiction as is possessed by the Admiralty Court of England in 
respect of all offences, committed in all places, and by all persons 
over whom that Court would have had jurisdiction. 


Admiralty jurisdiction is entirely confined to the water. No 
crime committed on land comes within its cognizance. It applies 
in the following instances :— 


1. To all subjects of the Queen who commit any offence upon the 
high seas, or in any port, creek or river, of a tidal character, which 
may be considered as merely an extension of the sea. Where an 
English sailor was charged with stealing tea out of a vessel which 
lay in the river at Wampu in China, twenty or thirty miles from 
sea, it was held that the Central Criminal Court in London, which 
exercises Admiratly functions, had jurisdiction over the offence, 
though no evidence was offered to show whether the tide flowed where 
the vessel lay; ‘‘ The place being one where great ships go.” (R, v. 
Allen, 1 Mood. C.C. 494; R.v. Bruce, 2 Leach, 1,098.) And so 
Wood, V.C., said in the case of the General Iron Screw Collier Co. 
v. Schumanns, (29 L.J. Ch. 879) “ There cannot be any doubt or 
question that directly low water mark is passed, a vessel is on the 
high seas.’? (See too the Eclipse, 31 L.J. Adm. 201.) 


But Admiralty jurisdiction only exists where the ordinary Crimi- 
nal Courts have no jurisdiction. ‘Therefore; they, and not the Admi- 
ralty Court, have jurisdiction when the offence is committed in 
rivers, Or arms, or creeks of the sea within the bodies of counties, 
though within the flux and reflux of the sea ; as, for instance, in the 
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Bristol Channel. (R. v. Cunningham, 28 L.J.M.C. 66 3S.C. i Beil, 
C.C.. 92.) Bs 


2, Toall persons, whether subjects or foreigners, who commit 
any offence, on board a British ship, or a ship lawfully in British 
possession, as for instance, a prize of war, when such vessel is on 
the high seas, or in any tidal port, creek, or river, (R.v. Serva, 


2C. & K.53;1 Phill. Int. L. 377.) 


In a recent case, (R. v Anderson, L.R. 1 C.C. 161) an American 
citizen was indicted atthe Central Criminal Court for a murder, 
committed by him on a British vessel in which he was serving, and 
which at the time was in the river Garonne, 90 miles from the sea, 
and of course in the heart of France. It was held that he was liable 
to the Admiralty jurisdiction at common law, independently of the 

rovisions of the Merchant Shipping Act, s. 267. (Vide post, p. 11). 

he Court treated it as perfectly plain that the place where the ship 
lay was within Admiralty jurisdiction being ‘ in a navigable river, 
in a broad part of it below all bridges, and at a point where the tide 
ebbs and flows, and where great ships lie and hover.’’ (p. 167, of 
the report). As to the nationality of the prisoner, that was imma- 
terial, since as long as he was ‘ona British ship, he was on British 
territory, under the protection of, and bound to render obedience to 
British laws, (See Marshall v. Murgatroyd, L.R.6 Q.B. 31.) 


But where a foreigner is illegally, and against his own consent, in 
custody on board of a British slip, or is in custody, however legally, 
merely by virtue of superior force, as in the case of a prisoner of war, 
no acts done by him, merely for the purpose of effecting his escape, 
are criminal offences. This point was very much argued in the case 
of R. v. Serva, (2 C. & K, 53) where the prisoners were pe aie as 
slavers, and rose upon the crew of the British cruiser, The point 
was not decided, however, as the Court acquitted them on the ground 
that as the ship in which the killing took place was not shown by 
law to have been a British ship, the Court had no jurisdiction, Baron 
Alderson’s inclination seemed to be against the right of the prisoners 
to slay their captors. In one place he said :— 


‘* Tf these persons had been brought on board ‘ The Wasp,’ and had there 
conspired to kill the English and had done so, would not that have been 
murder ?”’? (2C. & K. 64) ; and in another place he observed— 


‘* If a prisoner of war killed the captain who carried him on board his ship, 
would he not be triable here P—and yet, he does not come on board volun- 
tarilv.”’ (Ibid 69, and see arguments, pp. 76, 89, 93, 95). 

The question, however, is now settled, as I have stated the law to be 
above, by the decision in R. v. Sattler, D. & B. 539; S.C. 27 L. J. M. C. 
50. There, a criminal who had been arrested in Hamburgh, and was 
in irons on board an English steamer, shot the officer, who afterwards 
died of his wound. Lord Campbell, C.J., during the arguments of 
the case said— 


** If a prisoner of war who had not given his parol, killed a sentinel i i 
to escape, it would not be murder.’’ sie rae atl 


In giving the judgment of the full Court, (fourteen Judges, amon 
whom the heads of the three Courts were present) he Sy a , 


10 TRIAL OF OFFENCES (Chap. I, 


‘ Here a crime is committed by the prisoner on board an English ship on the 
high seas, which would have been murder if the killing had been by an English 
man in an English country ; and we are of opinion that under those circum. 
atances, whether tho capture at Hamburgh, and the subsequent detention were 
lawful or unlawful, the prisoner was guilty of murder, and of an offence against 
the laws of England ; for he was in an English ship, part of the territory of 
England, entitled to the protection of the English law, and he owed obedience 
to that law ; and he committed the crime of murder—that is to say, he shot the 
officer, not with the view of obtaining his liberation, but from revenge and 
malice prepense.’ (D. & B. 547.) 


In the case of Attorney-General for Hong Kong v, Kwok-A-Sing, 
the prisoner was one of a number of Chinese coolies who, while on 
a voyage from China to Peru in a French emigrant ship, killed the 
captain and several of the crew and took the ship back to China. 
The Chief Justice of Hong Kong released the prisoner on habeas 
corpus on the ground, inter alia, that the ship was a slave ship, and 
that the coolies were justified in killing the captain and crew 
for the purpose of obtaining their liberty. This finding was re- 
versed on appeal by the Judicial Committee. Their Lordships said, 


‘* There was evidence from which it might be inferred that some of the coolies 
had, by fraud or by thrents on the part of other Chinese, been induced to go to 
the barracoon and embark on board the ship against their will. They appear, 
however, all to have professed to the Portuguese authorities at Macao that they 
were willing emigrants ; and there was, in their Lordships’ opinion, no sufficient 
evidence upon the depositions that cither the Portuguese authorities at Macao, 
or the French captain or crew, were any parties to compelling any of the coolies 
to Jeave China against their will.” 

The Committce were accordingly of opinion that the offences come 
mitted by the prisoner, assuming the evidence to be true, where those 
of murder under the French municipal law, and piracy sure gentium, 


(L.R. 5 P.C. 180, 199). 


The mere fact that the ship has a certificate of registry as a British 
ship is prima facie evidence that she is such. But the presumption 
may be rebutted, as, for instance, by showing that her owner was an 
alien. (R. v. Bjornson, 34 L.J.MC. 180.) On the other hand, a 
ship may be shown by evidence to be a British ship, though she is 
not registered as such. (R, v. Sven Seberg, L.R. 1 C.C. 264.) 


3. All cases of piracy, by whomsoever and wherever committed, 
are within Admiralty jurisdiction, for pirates are common enemies, 
and may be tried whenever they are found: (1 Phill. Int. L. 379). 


‘Piracy, is an assault upon vessels navigated on the high seas, committed 
animo furands, whether the robbery or depredation be effected or not, and 
whether or not it be accompanied by murder or personal violence.’’—Ibid, 


And so in the case of Kwok-A-Sing, the Judicial Committee cited 
with approval the language of Sir Charles Hedges, who says, 
‘** Piracy is only a sea term for robbery; piracy being a robbery 
within the jurisdiction of the Admiralty.”” (L.R. 5 P.C. 199.). 


And where the ships were not seized upon the high seas, but were 
carried away and navigated by the very persons who originally 
seized them, Dr. Lushington jaid it down, that the possession at 
sea was a piratical possession, and the carrying away the ships on 
the high seas were piratical acts. (Case of the Magellan Pirates, 
1 Phill. Int. L, 391.) So also it is piracy, where persons who have 
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lawfully entered a ship as passengers, crew, or otherwise, afterwards 
feloniously carry and sail away with the ship itself, or take away any 
merchandise, or goods, tackle, apparel, or furniture out of it, thereby 
putting the Master of such ship and his company in fear. (Per Str 
Leoline Fenkins, i Phill. Int. L. 384.) 


Till lately the Mofussil Courts have had no similar jurisdiction. 
Now by the combined effect of 12 & 13 Vict. c. 96 and 23 & 24 Vict. 
c. 88, s. 1, it is enacted: 


“‘ That if any person in British India shall be charged with the commission of 
any treason, piracy, felony, robbery, murder, conspiracy, or other offence, of 
what nature soever, committed upon the sea, or in any haven, river, creek, or 
place where the Admiral has power, authority, or jurisdiction, or if any person 
charged with the commission of any such offence upon the sea, or in any such 
haven, river, creek, or place, shall be brought for trial to British India, then and 
in every such case all Magistrates, Justices of the Peace, public prosecutors 
juries, judges, Courts, public officers, and other persons in India shal] have an 
exercise the same jurisdiction and authorities for inquiring of, trying, hearing, 
determining, and adjudging such offences, and they are hereby respective 
authorised, empowered, and required, to institute and carry on all such bonad. 
ings for the bringing of such person so charged as aforesaid to trial, and for and 
auxiliary to and consequent upon the trial Of any such person for an auch 
offence wherewith he may be charged as aforesaid, as by the law of British 
India would and ought to have been had and exercised, or instituted and carried 
on by them sd eda he ed such offence had been committed, and such person 
had been charged with having committed the same, upon any waters situnte 
within the limits of British India, and within the limits of the local jurisdiction 
of the Courts of Criminal Justice.’ (And see Cr. P. C., 8. 186.) ‘ Provided 
always, that if any person shall be convicted before any such Court of any 
such offence, such person so convicted shall be subject and liable to, and 
shall suffer all such and the same pains, penalties and borfeitures as by any law 
or laws now in force persons convicted of the same respectively would be subject 
and liable to, in case such offence had been committed, and were inquired of, 
tried, heard, determined and adjudged in England, any law, statute or usage to 
the contrary notwithstanding.’’ (12 & 13 Vict. c. 96, es. 1, 2.) 


An offence in order to be triable under these Statutes must be com- 
pleted upon the high seas. It is not sufficient that it should be 
contemplated or commenced there. A carrier by sea from Mangalore 
to Calicut took his cargo into Goa where he wrongfully sold it. The 
Court held that the mere deviation for the purpose of effecting this 
criminal act was not an offence upon the seas triable by the Manga- 
lore Sessions Court, and that the actual offence being committed in 
foreign territory was not triable by any Court in British India (Bapu 
wv. the Queen, 5 Mad. 23.) 


Further provisions of a similar character are contained in the 
Merchant Shipping Act, and the subsequent Amending Acts. 


By the Merchant Shipping Act, 17 & 18 Vict. c. 104, s. 267, 


*“ All offences against property or person committed in or at any place ashore 
or afloat out of Her Majesty’s Dominions (see s.2) by any Master, Seaman, or 
Apprentice, who at the time when the offence is committed is, or within three 
months previously has been, employed in any British Ship, shall be deemed to 
be offences of the same nature respectively, and be liable to the same punish- 
ment respectively, and be enquired of, heard, tried, and determined, and 

, adjadged in the same manner, and by the same Courts, and in the same places, 
as if such offences had been committed within the jurisdiction of the Admiralty 
of England ; and the costs and expenses of the prosecution of any such offence 


2 in 
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i to be paid as in the case of costs and expenses of prosecutions 
ate aeoeeperant ad within the jurisdiction of the Admiralty of England.” 


mitte | 
files as to sack costs, 7 Geo. IV, c. 64, 8. 27,and7 & 8 Vict. o. 2, 8. 1.) 


Complaints of offences coming under the above section may be 
enquired into on oath by any British Consular Officer, who may 
thereupon send the offender in custody “to the United Kingdom, 
or to any British possession in which there is a Court capable of 
taking cognizance of the offence, in any ship belonging to Her 
Majesty or to any of Her subjects, to be there proceeded with 
according to law.’ The master of the ship “shall on his ship’s 
arrival in the United Kingdom, or in such British possession as 
aforesaid, give every Saenidien so committed to his peel tg into the 
custody of some Police Officer or Constable, who shall take the 
offender before a Justice of the Peace or other Magistrate empowered 
by law to deal with the matter, and such Justice or Magistrate 
shall deal with the matter as in cases of offences committed on the 
high seas.’’ The expense of imprisoning the offender, and of convey- 
ing him and his witnesses to the place of trial shall be part of the 
costs of prosecution, or be paid as costs incurred on account of 
seafaring subjects of Her Majesty left in distress in foreign parts. 
(s. 268. See as to last clause, ss. 211-213.) See as to the admissibility 
of depositions where the witness is not producible, s, 270. 


In a recent case it was intimated by the Judges that this Act 
would apply to an American citizen, who was serving ona British 
ship, at the time the offence was committed. It was not, however, 
necessary to decide the point, as the jurisdiction at common law was 
made out. (R wv Anderson, L.R. 1 C.C. 161.) 


This Statute only applies to Masters, Seamen and Apprentices on 
British ships, But it applies in the case of a ship which is in fact a 
British ship, though it is not registered under the Merchant Ship- 
ping Act. (R. v. Sven Seberg, L.R. 1 C.C, 264.) 


Stat. 18 & 19 Vict. c, gl, s. 21, provides that 

‘Tf any person being a British subject, charged with having committed any 
crime or offence on board any British ship on the high seas, or in any foreign 
po or harbour, or if any person not being a British subject, charged with 

aving committed any crime or offence on board any British ship on the high 
sens, 1a found within the jurisdiction of any Court . of Justice in Her Majesty’s 
dominious which would have had cognizance of such crime or offence, if com- 
mitted within the limits of its ordinary jurisdiction, such Court shall have juris- 
diction to hear and try the case as if such crime or offence had been committed 
within such limits. Provided that nothing contained in this section shall be 
construed toalter or interfere with the Act 12 & 18 Vict. c. 96.’’ (Seo its 
provisions, p, 9.) 

This Statute is to be taken as part of the Merchant Shipping Act, 
1854 (17 & 18 Vict. c. 104) by s. 2 of which it is provided that “ Her 
Majesty’s Dominions” includes all territories (then) under the 
Government of the E. I. Company. 


First :—The first question upon this Act is as to the meaning of the 
words “ British Subjects.”” These words have got two perfectly distinct 
meanings. One is a person who owes allegiance to the British Crown, 
by birth or naturalization. (R. v. Manning, 2C.& K. goo). The’ 
other is a person who by reason of his British origin is to a certain 
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degree exempt from the Criminal jurisdiction of the Mofussil Courts. 
(See Book I E Want of jurisdiction.) The former I conceive to be 
the meaning in the Statute quoted. It will be observed that the 
Act isan amendment of the Merchant Shipping Act, which applies 
generally to every part of the British dominions, It seems clear 
that the word British when qualifying subject must mean the same 
thing as it does when qualifying Shzp, and in either case must be 
taken simply as opposed to foreign. soa » upon the con- 
struction of another Criminal Statute, g Geo. 1V, c. 31, s. 7, the 
words “* His Majesty’s subject,’ and “ British subject,” were treated 
by the Court as synonymous terms, in dealing with a native of Malta. 
(R. v. Azzopardi, I. C. & K. 203-207. See, too, R. v. Manning, 
2 C. & K. goo), The restricted meaning of the term would become 
important for the first time when the question arose, what Court in 
India was to try the prisoner? For instance, suppose an English 
sailor and a Malabar coolie, returning from the West Indies, join in 
robbing a passenger on board a Brtish ship while it is ina eee 
port, and are arrested when they reach India; both would be 
amenable to the jurisdiction of the Indian Courts, as being in the 
general sense British Subjects. But the Englishman, as being a 
British Subject in the restricted sense, could, in general, only be tried 
before the Li h Court, while the coolie might be tried by any Court 
in the Mofussit within whose jurisdiction he was found, provided it 
was capable of taking cognizance of theft. 


A prisoner is “ found within the jurisdiction’? under the meaning 
of this Statute, when he is actually present there, whether he came 
voluntarily, or was brought by force ; and even the fact of his having 
been illegally put on board the ship where he committed the crime, 
makes no difference in the criminality of the act, or in the jurisdiction 
of the Court totry it. (R.v. Lopez, 27 L.J.M.C 48;S.C. D. & B. 525.) 

Stat. 30 & 31 Vict. c. 124 (the Merchant Shipping Act of 1867) is 
to be construed with, and as part of, the Merchant Shipping Act of 
1854. Bys. 11 it is provided that 


“ Tf any British enbject commits any crime or offence on board any British 
Ship, or on board any foreign ship to which he does not belong, any Court of 
Justice in Her Majesty’s Dominions, which would have had cognizance of such 
crime or offence if committed on board a British Ship within the limits of the 
ordinary jurisdiction of such Court, shall have jurisdiction to hear and deter- 
a the case as if the said crime or offence had been committed as last afore. 
said.’ 


SECONDLY :—In general, the jurisdiction over offences committed 
out of India will depend upon the nationality of the offender. If he 
is a European British Subject, he can only be tried in the manner of, 
and My: the Courts which have jurisdiction over, persons of his class. 
(See Cr. P.C., Chap. VII). If he does not come under that term, 
he may be tried by any Court within whose limits he is found, 
which has jurisdiction over his offence. 


Where a person, charged under Act 12 & 13 Vict. c. 96, has, and 
‘laims, the privilege of being tried by the High Court, 


** The Court exercising criminal jurisdiction shall certify the fact and claim 
0 the Governor of such place, or chief local authority thereof, and such Gover- 
or, or chief local authority, shall thereapon order and cause the said person 
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charged to be sent into custody to such one of the Presidencies as such Governor 
shall think fit, for trial before the Supreme (High) Court of such Presidency, 
and the said Supreme Court, and all public officers and other persons in the 
Presidency, shall have the same jurisdiction and authorities, and proceed in the 
same manner in relation to the person charged with such offence, as if the same 
had been committed, or originally charged to have been committed, withiu the 
limite of the ordiuary jurisdiction of such Supreme Court.’”’ (238 & 24 Vict. 


c, 88, #. 2.) 


TuirpLy.—The law which is to be applied to extra-territorial 
offences will depend upon the Statute under which they are tried. 
In cases which come under s. 4 of the Penal Code, s. 8 of the Foreign 
Jurisdiction Act (XXI of 1879) s. 188 of the Crim. P. C. and s. 1 of 
the Slave Trade Act (39 & 40 Vict. c. 46) the law applicable to the 
case will bethe Indian Penal Code. In cases coming within the 
Admiralty jurisdiction of the High Courts, the Courts were directed 
to act “‘ according to the laws and customs of the Admiralty of 
England” (33 Geo. III, c. 52, s. 156) ; that is pana. to English 
criminal law. The same rule is expressly laid down in the Merchant 
Shipping Act of 1854 (17 & 18 Vict. c. 104, s. 267). The two later 
Amending Acts are less distinct upon the point. Stat. 18 & 19 Vict, 
c. QI, S. 21, says nothing as to the law which is to govern the case. 
But the concluding proviso incorporates Act 12 & 13 Vict. c. 96, which 
directs that the person convicted should be punished in the same 
manner as by any law now in force he would be liable, if the offence 
had been committed and tried in England. This apparently makes 
the English law be the rule for the substance of the offence as well 
as for its penalty. The last of the three Acts (30 & 31 Vict. c. 124, 
s. 11) makes no reference, expressly or by implication, to English law. 
But it was held by the Bombay High Court that inasmuch as the 
Act was to be read with the Merchant Shipping Act, 1854, and the 
Amending Act of 1855, (18 & 19 Vict. c. g1) and contained no recital 
or evidence of any intention to depart from the well-marked policy of 
the principal and Amending Acts, in prescribing the English law as the 
substantive law by which cases should be decided, it did not authoe 
rise a conviction under the Penal Code of a British Subject who had 
burnt a British ey on the high seas, upwards of fifty miles from the 
coast of India, The word “determine” was not, in the opinion of 
the Court, of itself any sufficient indication of such an intention, 
contrary as it would be to the Merchant Shipping Code, which the 
principal and Amending Acts form. (R. v. Elmstone, 7 Bom. H. 
C.Cr, Ca. 128.) 


The same principle has been applied to cases under the Statute 12 
& 13 Vict. c. g6 as extended to India, which has been held to have the 
effect of incorporating the Indian Procedure with the English 
Criminal law. 


Accordingly; in acase in Bengal, a prisoner, a British Subject, was 
charged under 1 Vict. c. 85, s. 2, with feloniously wounding another 
erson on a British ship on the high seas, with intent to disable. 
he jury found him guilty of unlawfully wounding, without the felo- 
nious intent, which was a verdict that they could lawfully bring in 
upon such an indictment, under the provisions of 14 & 15 Vict. c. 19, 
s.5. It was held that the prisoner was punishable under English 
law, and that he was properly charged with an offence under English 
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law, and that upon such charge he could be convicted of any offence 
of which he could under English law have been convicted on a charge 
so framed: but that the procedure was that of the place of trial, and 
therefore the prisoner could not object to the absence of a Grand 
Jury, which was abolished by Act XIII of 1865, (R. v. Thompson, 


1 B.L.R.O.Cr. 1.) 


There seems, however, to be a distinction in cases of homicide, 
according as the death happened on land or by sea. 


Where any person dies in India of a stroke, poisoning, or hurt 
inflicted within the Admiralty jurisdiction, every offence committed 
in respect of any such case, whether the same shall amount to the 
offence of murder or manslaughiter, or of being accessory before the 
fact to murder, or after the fact to murder or manslaughter, may be 
dealt with, enquired, tried, determined, and punished in India in the 
same manner in all respects as if such offence had been wholly come 
mitted in India. But where the death has occurred upon the sea, 
or within Admiralty jurisdiction, then “such offence shall be held, 
for the purpose of this Act, to have been wholly committed upon the 
sea’ (12 & 13 Vict. c. 96, s.3). Inthe former case, apparently, the 
criminality would be tested by the Penal Code; in the latter, by the 
Criminal law of England. 


FourTHLY.—It will be seen from the Statutes already quoted that 
there was a similar variance as to the punishment which was to 
follow upon conviction. In some cases it was allotted according to 
the local law, in other cases accoiding to the law of England. ‘The 
difficulties arising in consequence led to the passing of the Colonial 
Court’s Act (37 & 38 Vict. c. 27) which aes by s. 3, that 


“* When by virtue of any Act of Parliament, now or hereafter to be passed, a 
person is tried in a Court of any colony (which includes India, s. 2,) for an 
crime or offence committed upon the high seas or elsewhere out of tho terrl- 
torial limits of such colony and of the local jurisdiction of such Court, or if 
committed within such local jurisdiction made punishable by such .ct, sach 
person shall, upon conviction, be liable to such punishment ag might have been 
inflicted upon him if the crime or offence hud been inflicted within the limite 
of such colony and of the local juriadiction of the Court, and to no other, any 
thing in any Act to the contrary notwithstanding : Provided always, that if the 
crime or offence is a crime or offence not punishable by the law of the colony in 
which the trial takes place, the person shall, ou couviction, be liable to such 
punishment, (other than capital punishment), a8 shall scem to the Court most 
nearly to correspond to the punishment to which such person would have been 
liable in case such crime or offence had been tried in England.”’ 


It will be seen that the Acts and Statutes just referred to govern 
two distinct cases; first, crimes committed on land, out of British 
territories ; secondly, crimes committed on the seas, all over the world, 
But there is a third case which may arise; vis., where a crime is 
committed inland within the British territories, but in a place where 
no Court has jurisdiction, In one case, some Burmese, native sube 
jects of the Crown, were indicted before the Supreme Court of 
Calcutta for a murder committed on some uninhabited islands in the 
Bay of Bengal. The Supreme Court had no jurisdiction over the 
prisoners as Burmese, nor over the place where the crime was com- 
mitted, which was beyond the limits of the Charter. The indictment 
was framed under g Geo. IV. c. 74, s. 56, which provides that, where 
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a person has been wounded within the limits of the Charter, and has 
died without those limits, or vice versd, 


‘* Every offence committed in respect of such case, may be dealt with by any 
of Her Majesty’s Courts of Justice within the British territories under the 
Government of the East India Company, in the same manner in all respects as 
if such offence had been wholly committed within the jurisdiction of the Court, 
ui the jurisdiction of which such offender shall be apprehended or be in 
custody. 


After conviction, it was held by the Privy Council that the prisoners 
must be released, since the Supreme Court had no jurisdiction either 
over the place where, or over the persons by whom, the crime was 
perpetrated. The object of the Statute was held to be 


‘* Only to apply the law which had been lately enacted in England, as to an 
offence partly committed in one part and partly completed in another, to the 
East Indies, and not to make a new enactment rendering persons liable for a 
complete offence, who would not have been liable before.’? (Nga Hoong v. The 
Queen, 7 M. I. A. 72, 108.) 


A fortiori :—There is no jurisdiction, where the blow is inflicted 
by one foreigner upon another foreigner, on board a foreign vessel, 
on the high seas, though the death occurs, and the prisoner is in 
custody within the jurisdiction. (R. v. Lewis, 26 L.J.M.C. 104; S.C. 
D. & B. 182.) 


And 1 do not conceive that 12 & 13 Vict. c. 96 (ante pp. 11, 12, 13,) 
makes any difference. As I understand that Statute, it confers upon 
inland Courts, in the Colonies and India, the jurisdiction possessed 
by the Admiralty Court. But it does not confer upon them a juris- 
diction neither possessed by the Admiralty nor by any other Court in 
England. (See R. v. Bjornson, 34 L.J.M.C. 180.) 


For an elaborate discussion as to the powers of the Indian Legis- 
lature to give Eg tana to its Courts over offences committed out 
of India, see (R. v. Elmstone, 7 Bom. H.C.Cr.Ca. 100 & 110.) 


5. Nothing in this Act is intended to repeal, 
Certainlawenot V2ry, Suspend, or affect any of the pro- 
to be affected by visions of the Statute 3 and 4 William 
IV, Chapter 85, or of any Act of 
Parliament passed after that Statute in any wise 
affecting the Kast India Company, or the said Ter- 
ritories, or the Inhabitants thereof, or any of the 
provisions of any Actfor punishing mutiny and 
desertion of Officers and Soldiers in the service of 
Her Majesty or of the East India Company, or of 
any Act for the Government of the Indian Navy, or 
of any special or local law. 


Commentary. 
For list of special and Local Laws, see Addenda. 


5-7.) COMMITTED OUT OF INDIA. 1? 


The words ‘special’? and “local law’’ are defined by ss. 41, 42 of 
Chap. II. 


Although an offence is expressly made punishable by a special or 
local law, it will be also punishable under the Penal Code, if the facts 
come within the definitions of the Code. Accordingly, the High 
Court of Madras held that a prisoner might be punished under s. 465, 
for making afalse declaration under s. 5 of Act X of 1841, (Ship 
Register) though a specified penalty is provided by s. 23 of that Act, 
(Rulings of 1865 on s.5.) The Court of Session has jurisdiction to 
hear appeals on sentences passed by a Magistrate under such special 
and local laws. (Rulings of Mad. H.C. 1865 ons. 4og of Cr. P. C. 
Act XXV of 1861; and conversely, it is no reason for quashing a 
conviction under a special law, for instance under s. 29 of Act V of 
1861, (General Police) that the facts would constitute an offence 
punishable under the Penal Code. (Kasimuddin, én re, 4 Wym, Cr. 
17; S. C. 8 Suth. Cr. 55.) But of course a person cannot be punished 
under both the Penal Code anda special law for the same offence. 
R. v. Hussun Ali, 5 N. W. P. 49.) 


CHAPTER ITI. 
GENERAL EXPLANATIONS. 


6. Throughout this Code every definition of an 
a offence, every penal provision and 
ait tine every illustration of every such defini- 
stood subject to tion or penal provision, shall be under- 
stood subject to the exceptions con- 
tained in the Chapter entitled ‘‘ General Exceptions,” 
though those exceptions are not repeated in such 
definition, penal provision, or illustration. 
Illustrations. 


(a) The sections in this Code, which contain definitions of offences 
do not express that a child under seven years of age cannot commit 
such offences; but the definitions are to be understood subject to 
the general exception which provides that nothing shall be an 
offence which is done by a child under seven years of age. 


(b) A,a Police Officer without warrant, apprehends Z, who has 
committed murder. Here Ais not guilty of the offence of wrong- 
ful confinement; for he was bound by law to apprehend Z, and 
therefore the case falls within the general exception which provides 
that “nothing is an offence which is done by a person who 1s bound 
by law to do it.” 

7. Every expression whichis . 
plained in any part of this Code, is 
used in every part of this Code in con- 
formity with the explanation. 
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8. The pronoun “he” and its derivatives are 
used of any person, whether male or 
female. 


9. Unless the contrary appears from the context, 
“words importing the singular number 
include the plural number, and words 
importing the plural number include the singular 
number. 


10. The word ‘man’ denotes a male human 


Gender. 


Number. 


Man.” being of any age: the word “ woman” 
“ Woman.” denotes a female human being of any 
are. 


11. The word “ person” includes any Company 
or Association or body of persons, 
whether incorporated or not, 


12. The word “ public” includes any class of 
“ Public.” the public or any community. 


13. The word “ Queen” denotes the sovereign 
for the time being of the United King- 
dom of Great Britain and Ireland. 


14. The words “servant of the Queen” denote 

all officers or servants continued, 

ofthe appointed, or employed in India by or 

under the authority of the said Sta- 

tute 21 and 22 Victoria, Chapter 106, entitled “‘ An 

Act for the better Government of India,” or by or 

under the authority of the Government of India or 
any Government. 


ré Queen.’’ 


See as to “ Government,” post s. 17. 


15. The words “‘ British India” denote the Terri- 
“British Inaig”  LOTIES Which are or may become vested 

' in Her Majesty by the said Statute 21 
and 22 Victoria, Chapter 106, entitled “An Act for 
the better Government of India,” except the Settle- 
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ment of Prince of Wales’ Island, Singapore, and 
Malacca. 


16. The words “ Government of India” denote 

the Governor-General of India in 

lea erament OF «= Council, or, during the absence of the 

Governor-General of India from his 

Council, the President in Council, or the Governor- 

Genera] of India alone as regards the powers which 

may be lawfully exercised by them or him respec- 
tively. 

17. The word ‘‘ Government” denotes the person 
or persons authorized by law to 
administer Executive Government in 
any part of British India. 


18. The word ‘‘ Presidency” denotes the Terri- 
tories subject to the Government of 
a Presidency. 


19. The word “‘ Judge” denotes not only every 
person who 1s officially designated as 
a Judge, but also every person who is 
empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is 
empowered by law to give such a judgment. 


Illustrations. 


(a) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. : 
(5) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or 
without appeal, is a Judge. 
(c) A Member of a Punchayet which has power, under Regulation 
Jud of 1816 of the Madras Code, to try and determine suits, is a 
udge. 
(d) A Magistrate exercising jurisdiction in respect of a charge on 


which he has power only to commit for trial to another Court, is not 
a Judge. 


‘* Government,”’ 


‘* Presidency.” 


** Judge.’’ 
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Commentary. 


udges and public Servants not removeable from office without 
the sanction of Government, can only be prosecuted for offences 
under the Penal Code, committed by them in their official capacity, 
by permission of the Government, or of some officer, or superior 
authority empowered to grant such permission, (Cr., P. C., s. 197.) 


Regulation VII of 1816, it may be as well to mention, is repealed 
by Act III of 1873, (Civil Courts). 
90. The words “ Court of Justice’ denote a 
Judge who is empowered by law to act 
ico nf 98% = judicially alone, or a body of Judges 
which igs empowered by law to act 
judicially asa body, when such Judge or body of 
Judges is acting judicially. 
Illustration. 
A Punchayet acting under Regulation VII of 1816 of the Madras 
Code, having power to try and determine suits, isa Court of Justice. 
21. The words “ public servant” denote a person 
falling under any of the descriptions 
hereinafter following, namely :— 


_ First.—EHvery Covenanted Servant of the Queen ; 


Second.—Every Commissioned Officer in the Mili- 
tary or Naval Forces of the Queen while serving 
under the Government of India, or any Government ; 

Third.—Hvery Judge; 

Fourth.—Every Officer of a Court of Justice whose 
duty it is, as such Officer, to investigate or report on 
any matter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dispose 
of any property, or to execute any judicial process, 
or to administer any oath, or to interpret, or to pre- 
serve order in the. Court, and every person specially 
authorized by a Court of Justice to perform any of 
such duties ; 

Fifth—Every Juryman, Assessor, or member of 
a Punchayet assisting a Court-of Justice or public 
servant ; 


‘‘Public servant.’’ 
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Sizth.—Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of Justice, or by any other 
competent public authority ; 


Seventh.—Every person who holds any office by 
virtue of which he is empowered to place or keep 
any person in confinement ; 


Highth.—Every Officer of Government whose duty 
it is, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to Justice, or 
to protect the public health, safety, or convenience ; 

Commentary. 


A person appointed by the Government Solicitor, under the autho- 
rity of the Governor-General in Council, to prosecute in the Calcutta 
Police Courts, is a public servant within this section, (Empress wv. 
Butto Kristo, 3 Cal. 497.) 


A Coroner is a public servant: Act IV of 1871, s. 5. 


Ninth.—Every Officer whose duty it is, as such 
Officer, to take, receive, kcep, or expend any property 
on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report on any matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and every Officer in the service or 
pay of Government, or remunerated by fees or com- 
mission for the performance of any public duty ; 


Commentary. 

For instance, a supernumerary peon of the Collector’s Court, who 
received no fixed pay, but was remunerated by fees when employed 
to serve any process. (R.v. Ram Krishna, 7 B.L.R. 446; S.C. 16 
Suth, Cr. 27.) 


The word officer in this clause means a person who represents 
Government, either directly, or as an auxiliary to such direct repre- 
sentative. A person who receives property or revenue on his own 
account, as for instance, the lessee of a village, is not an officer of 
Government, although he is‘ bound to keep accounts, and to give 
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over a share to Government. (R. v. Ramajirav, 12 Bom. H.C. 4). 
Nor is aclerk in a Bank, which carries on the treasury business, a 
public servant, as any money which he receives is received on behalf 
of the Bank. (Modun Mohun, #2 re 4 Cal. 376.) 

Tenth.—Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any pro- 
perty, to make any survey or assessment, or to levy 
any rate or tax for any secular common purpose of 
any village, town, or district, or to make, authenti- 
cate, or keep any document for the ascertaining of 
the rights of the people of any village, town, or 
district. 

Illustration. 
A Municipal Commissioner is a public servant. 
Commentary. 


So is an Engineer who receives, and pays to others, Municipal 
monies, although he has not the power of sanctioning such expen- 
diture. (R.v. Nantamram, 6 Bom. H. C., C.C. 64.) 


Explanation 1.—Persons falling under any of the 
above descriptions are public servants, whether 
appointed by the Government or not. 


Explanation 2.—Wherever the words ‘public 
servant” occur, they shall be understood of every 
person who is in actual possession of the situation 
of a public servant, whatever legal defect there may 
be in his right to hold that situation. 


22. The words “ moveable property” are in- 
tended to include corporeal property 
ee pro. of every description, except land and 

things attached to the earth, or per- 
manently fastened to any thing which 1s attached to 
the earth. 


23. ‘‘ Wrongful gain” is gain by unlawful means 
of property to which the person gain- 
ing is not legally entitled. 

* Wrongful loss’ is the loss by unlawful means of 


‘ , property to which the person losing it 
Wronafal los.” 33 legally entitled. 


‘Wrongful gain.’’ 
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A person is said to gain wrongfully when such 
“Wrongful gain’ person retains wrongfully, as well as 
~- when such person acquires sd Soe 
A person is said to lose wrongfully 
‘Wrongfal lows” When such person ig wrongfully kept 
"being OUt of any property, as well as when 
such person is wrongfully deprived of 

property. 

24. Whoever does any thing with the intention 
of causing wrongful gain to one per- 
son, or wrongful loss to another per- 
son, is said to do that thing ‘‘ dishonestly.” 


‘* Dishonestly.”’ 


25. A person is said to do a thing fraudulently, 
if he does that thing with intent to 


‘‘ Fraudulentiy.” ; 
> defraud, but not otherwise. 


26. A person is said to have “‘ reason to believe” 
to be. a thing, if he has sufficient cause to 
believe that thing, but not otherwise. 


27. When property is in the possession of a per- 
sons’s wife, clerk, or servant, on ac- 
count of that person, it is in that per- 


or servant. son’s possession within the meaning 
of this Code. 


heplanation.— A person employed temporarily, or 
on a particular occasion, in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this section. 


28. A person is said to “ counterfeit,” who causes 
one thing to resemble another thin 
“Counterfeit.” § | 8 
ms a intending by means of that resemblance 
to practise deception, or knowing it to be likely that 
deception will thereby be practised. 


Ezplanation.—It is not essential to counterfeiting 
that the imitation should be exact. * 
notes any matter 


The word ‘* document” de 
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expressed or described upon any sub- 

stance by means of letters, figures, or 
marks, or by more than one of those means, intended 
to be used, or which may be used, as evidence of 
that matter. 


See note to s. 464. 


Explanation 1.—It is immaterial by what means, 
or upon what substance, the letters, figures, or marks 
are formed, or whether the evidence is intended for, 
or may be used in, a Court of Justice, or not. 


Tllustrations. 


A wriling expressing the terms of a contract, which may be used 
as evidence of the contract, 1s a document. 


A Check upon a Banker is a document. 
A Power of Attorney 1s a document. 


A Map or Plan which is intended to be used, or which may be 
used as evidence, is a document. 


A writing containing directions or instructions is a document, 


Leplanation 2.—Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean- 
ing of this section, although the same may not be 
actually expressed. 


Lliustration. 


A writes his name on the back of a Bill of Exchange payable to his, 
order. ‘The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement 
is a document, and must be construed in the same manner as if the 
words “ pay to the holder,”’ or words to that effect, had been written 
over the signature, 


30. The words ‘ valuable security” denote a 
document which 1s, or purports to be, 
a document whereby any legal right 
is created, extended, transferred, 
restricted, extinguished, or released, or whereby an 
person acknowledges that he lies under legal liabi- 
lity, or has not a certain legal right. 


8e- 
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lllustration, 


A writes his name on the back of a Billof Exchange. As the 
effect of this endorsement is to transfer the right to the Bill to any 
person who may become the lawful holder of it, the endorsement is 
a ‘“ valuable security.”’ 

Commentary. 


A settlement of account in writing, though unsigned, and contain- 
ing no promise to pay, has been held to be a‘ valuable security” as 
being evidence of an obligation, (&x parte Kapalavaya, 2 Mad. 
H.C. 247.) 


rr 31. The words “a Will” denote 
any testamentary document. 


32. Inevery part of this Code, except where a 
Words referring COUtrary intention appesrs from the 


toacts elude iis Coutext, words which refer to acts 
legal omissions. 


33. The word ‘act’ denotes as well a series of 
acts asa single act: the word “ omis- 
sion” denotes as wella series of omis- 
sions as a single omission, 


** Act.”” 


** Omiasions.”’ 


34. When acriminal act is done by several per- 
ns, in furtherance of the comin 
Each of several ele. on 


persons liable for intention of all, (Act XXVIII of 1870, 
anact done byall £91) each of such persons is liable for 


cone hin that act in the same manner as if the 
act were done by him alone. 


Commentary. 
See note to s.117 post, abetment. 


But he is not liable for the act of each person unless it was done 
in the furtherance of the common design of all, As S1- B. Peacock, 
C.J. said (in R v. Gora Chand Gope,1 Wym, Cr. 43; S.C. B.LR,, 
Sup. Vol. 443 ; S.C. 5 Suth. Cr. 45.) 


** If the object and design of those who seized Amoordee was merely to take 
him to the Tannah on a charge of theft, and it was no part of the common 
design to beat him, they would not al! be liable for the consequence of the beute 
ing, merely because they were present. It is laid down that when several per. 
sons are in company together, engaged in one common parpose, lawful or nelawe 
fal, and one of them, withont the knowledge or convent. of the others, commits 
any offence, the others will not be involved in the guilt. unless the act done wus 
in some manner in furtherance of the common inteution.” 


“Tt is also said that, althongh 2 man is present when a felony is committed 
if be take no part in it, aud do pot act in concert with those who comimitt 
it, he will not be a felou, merely because he did not attempt to prevent it, or to 
apprehend the felon.” 
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‘* Bat if several persons go out together for the purpose of apprehending a 
man and taking him to the Tannah on a charge of theft, and some of the party 
im the presence of the others beat and ill-treat the man in a cruel and violent 
manner, and the others staud by and look on, without endeavouring to dissuade 
them from their cruel and violent conduct, it appears to me that those who 
have to deal with the facts might very properly infer that they were all assent- 
ing parties, and acting in concert, and that the beating was in furtherance of a 
common design ”’ 

** J do not know what the evidence was. All I wish to point out is, that all 
who ure present do not necessarily assist by their presence every act that is 
doue in their preseuce, nor are consequently liable to be punished as priucipals.”’ 
(See also Ganesh v. Ram Raja, 3 BL.R., P.C. 44; 8.C.12 Suth. P.C. 38; 
R. v. Sabed Ali, 1] B.L &. 847 ;8.C. 20 Suth. Cr. 5.) 

The law upon this subject is very neatly laid down by an American 
jurist (Bishop, § 439) who says :— 

‘The true view is doubtless as follows : Every man is responsible criminally 
for what of wrong flows directly from his corrupt intentions ; but no man, 
inteuding wrong, 18 responsible for an independent act of wrong committed by 
another, If one person sets in motion the physical power of another person, 
the former is criminally guilty for its results. If he contemplated the result, 
he is answerable, though it is produced ina manner he did not contemplate. 
If he did not contemplate the result in kind, yet if it was the ordinary effect of 
the cause, be ia respousible if he awoke into action an indiscriminate power 
he is responsible. If he gave directions vaguely and incautiously, and the 

rson receiving them acted according to what might be presumed to have been 

is understanding of them, heis responsible. But, if the wrong done was a 
fresh and independent wrong springing wholly from the mind of the doer, the 
other is not criminal therein, merely, because, when it was done, he was 
intending to be a partaker with the dover in a different wrong. These propositions 
may a always be applied readily to cases arising, yet they seem to furnish the 
true rules.’ 


When a man ia constructively guilty of murder under thig section, the Judges 
in Empress v. Jhubboo (8 Cal. 789) doubted whether he could be said to have 
committed murder within the meaning of section 149, so as to render other 
persons, by a double construction, guilty of murder- 


35. Whenever an act, which is criminal only by 
reason of its being done with a crimi- 
When such an ‘ . ° 
actitacriminalby nal knowledge or intention, is done 
Reason of its being by several persons, each of such per- 
nal knowledge or gons who joims in the act with such 
intention. : . . ‘ 
knowledge or intention, is hable for 
ths act in the same manner as if the act were done 
by him alone with that knowledge or intention. 


36. Wherever the causing a certain effect, or an 
attempt to cause that effect, by an 
act or by an omission, is an offence, 

by omis- jt ig to be understood that the causin 
of that effect partly by an act and 
partly by an omission is the same offence. 


Iilustration. 


A intentionally causes Z’s death, partly by illegally omitting to 
'  Z food, and partly by beating Z. A has committed murder. 
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37. When an offence is committed by means of 
several acts, whoever intentionally co- 


CO ratio 7 ° ¥ 
deine aaatst ny operates in the commission of that 


ral acts comtitut- offence by doing any one of those 
ing an offence. : ; : ; 

acts, either singly or jointly with any 
other person, commits that offence. 


lilustrations, 


(a) A and B apreeto murder Z by severally, and at different 
times, giving him small doses of poison. A and B administer the 
poison according to the agreement, with intent to murder Len cf 
dies from the effects of the several doses of poison so administered 
tohim. Here A and B intentionally co-operate in the commission 
of murder, and as each of them does an act by which the death ts 
caused, they are both guilty of the offence though their acts are 
separate. 


_ Aand Bare joint Jailors, and as such have charge of Z, a 
prisoner, alternately for six hours atatime. A and B intending to 
cause Z’s death, knowingly co-operate in causing that effect b 
illegally omitting, each during the time of his attendance, to furnis 
Z with food supplied to them for that purpose. Z dies of hunger. 
Both A and B are guilty of the murder ot Z. 


(c) A,a Jailor, has the charge of Z,a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food, in consequence 
of which Z is much reduced in strength, but the starvation is not 
sufficient to cause his death. A is dismissed from his office, and B 
succeeds him _ B, without collusion or co-operation with A, illegally 
omits tosupply Z with food, knowing that he is likely shereby to 
cause Z’s death. Z dies of hunger. B is guilty of murder; but as 
A did not co-operate with B, A 1s guilty Bele of an attempt to com- 
mit murder. 


Pon 38. Where several persons are 
engaged fa the engaged or concerned in the commis- 


ange on 
criminal act may 8100 Of @ criminal act, they may be 


be guilty of differ- guilty of different offences by means 
of that act. 


Illustratson. 


A attacks Z under such circumstances of grave provocation, that 
his killing of Z would be only culpable homicide not amounting to 
murder. B, having ill-will towards Z, and intending to kill him, and 
not having been subject to the provocation, assists A in killing Z, 
Here, though A and B are both engaged in causing Z's death, B is 
guilty of murder, and A is guilty only of culpable homicide. 

See note to s. 117. post, abet ment, 


39. A person is said to cause an effect “ volun- 
»  tarily,” when he causes it by means 
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whereby he intended to cause it, or by means, which, 
at the time of employing those means, he knew, or 
had reason to believe, to be likely to cause it. 


Illustration. 


A sets fire, by night, to an inhabited house in a Jarge town, for the 
purpose of facilitating a robbery, and thus causes the death of a 
person. Here, A may not have intended to cause death, and may 
even be sorry that death has been caused by his act; yet if he knew 
that he was likely to cause death, he has caused death voluntarily. 

40. Except in the chapter and sections men- 
tioned in clauses two and three of this 
section, the word ‘offence’ denotes a 
thing made punishable by this Code. 


‘‘ Offence.’’ 


In Chapter IV and in the following sections, 
namely, Sections 64, 65, 66, 71 (Act VIIT of 1882) 
109, 110, 112, 114, 115, 116,117, 187, 194, 195, 
208, 211, 213, 214, 221, 222, 293, 224, 275, 327, 
828, 329, 330, 331, 347, 348, 388, 389 and 445, the 
word ‘ offence’ denotes athing punishable under this 


Code, or under any special or local law as hereinafter 
defined : 


And in Sections 141, 176, 177, 201, 202, 212, 216 
and 441, the word ‘ offence’ has the same meaning 
when the thing punishable under the special or local 
law is punishable under such law with imprisonment 
for a term of six months or upwards, whether with 
or without fine. (Act XXVII of 1870, s. 2.) 


Commentary. 

_ The word _“ offence’ does not extend to acts punishable by Eng- 
lish law. See post, note tos. 224; and as to abetment of such 
offences, see note to s. 109. 

et 7 99° ° 
anne ee 41. A special Jaw is a law appli- 
cable to a particular subject. 


42. A “local law” is a law applicable only to a 
“Local Law.” particular part of British India. 


43. The word “illegal” is applicable to every 
thing which is an offence, or which is 
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+ Legally bound prohibited by law, or which furnishes 
to do.’ ground for a civil action: and a person 
is said to be ‘‘ legally bound to do” whatever it is 
illegal in him to omit. 

44. The word “ injury” denotes any harm what- 
ever illegally caused to any person, in 
body, mind, reputation, or property. 
45. The word “ life’ denotes the life of a human 
being, unless the contrary appears 
from the context. 


46. The word “death” denotes the death ofa 
human being, unless the contrary 
appear from the context. 

47. The word ‘animal’ denotes any living 
Animal.” creature, other than a human being. 
48. The word “ vessel” denotes any thing made 
for the conveyance by water of human 
beings, or of property. 

49. Wherever the word “year” or the word 
“Year.” “month” is used, it 1s to be under- 
" Month.” stood that the year or the month is to 

be reckoned according to the British Calendar. 


50. The word ‘ section” denotes one of those 
portions of a chapter of this Code 

“ Section.” which are distinguished by prefixed 
numeral figures. 


51. The*word “oath” includes a solemn affirm. 
ation substituted by law for an oath, 
and any declaration requiredor autho- 
rized by law to be made before a public servant, or 
to beused for the purpose of proof, whether ina 
Court of Justice or not. 


See Indian Oaths Act X of 1873. 

52. Nothing is said to be done or believed in 
good faith, which is done or believed 
without due care and attention. 


6 Injary.” 


** Life.” 


a Deuth. 9 


** Veasel.” 


** Oatk.”’ 


oD 
a. 
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CHAPTER III. 
OF PUNISHMENTS. 


53. The punishments to which offenders are 
liable under the provisions of this 
Code are— 


First. —Death. 
Secondly.—Transportation. 
Thirdly.—Penal servitude. 
Fourthly.—Imprisonment, which is of two descrip- 
tions, namely :— 
(1) Rigorous, that is, with hard labour. 
(2) Simple. 
Fifthly.— Forfeiture of property. 


Stathly.—Fine. 
Commentary. 


Whipping is now added as a punishment in certain cases under 
Act VI of 1864. 


Where more than one person is fined, the sentence must impose a 
specific fine on each prisoner: (5 M.H.C. App. V; S.C. Weir, 8 
1st edition : P 13 2nd edition.) 

54. In every case in which sentence of death 
shall have been passed, the Govern- 
ment of India, or the Government of 
the place within which the offender 

shall have been sentenced may, without the consent 
of the offender, commute the punishment for any 
other punishment provided by this Code. 


55. In every case in which sentence of trans- 
Commatation'of POT tation for life shall have been pass- 
sentence of trans- @d, the Government of India, or the 
portation for life. Government of the place within which 
the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term 
not exceeding fourteen years. 
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‘‘ When any person has beea sentenced to punishment for an offence, the 
Governor-General in Council or the Local Government (ante, 6. 17.) may, at 
any time, without conditions, or upon any conditions which the person 
senteuced accepts, suspend the execution of his senteuce, or remit the whole or 
any part of the punishment to which he hase been sentenced,” Cr.P.C., «. 401. 
(Act X of 1872 8. 322 as amended by Act XI of 1874 8. 84 Cl. 1.) Or may, 
‘* without the consent of the person sentenced, commute avy one of the 
following sentences for any other mentioned after it, death, transportation, 

wal servitude, rigorous imprisonment for aterm not exceeding that to which 
baimigut have been sentenced, simple imprisonment fora like term, fine.’’ 
(CrP C. 402 :cf Act X of 1872 8. 823, para 3 and Act XVIII of 1855 Pardons 
v. Reprieves.) 

56. Whenever any persou being an European or 

a iiacsea wat American is convicted of an offence 
Americans to be punishable under this Code with trans- 

t t : 

Nernitude ivsteed portation, the Court shall sentence 
oftransportation. the offender to penal servitude, in- 
stead of transportation, according to the provisions 


of Act XXIV of 1855 : 
(The penal Servitude Act.) 


Provided that where an European or American 
offender would, but for such act, be liable to be 
sentenced or ordered to be transported for a term 
exceeding ten years, but not for life, he shall be 
liable to be sentenced or ordered to be kept in penal 
servitude for such term exceeding six years as to tho 
Court seems fit, but not for life. (Act XXVII of 
1870, 8. 3.) 


57. In calculating fractions of terms of punish- 
___ gg_~=CMeentt, transportation for life shall be 
of punish. reckoned as equivalent to transport- 

ation for twenty years. 


58. In every case in which a sentence of trans- 

— adage is passed, the offender, until 
tation het, be is transported, shall be dealt with 
Se dealt withun. in the same manner as if sentenced to 
til transportation. “rigorous imprisonment, and shall be 
held to have been undergoing his sentence of trans- 


portation during the term of his imprisonment. 
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Commentary. 

The place, or places, of transportation are to be appointed by the 
Governor-General, and directions for the removal of each convict are 
to be given by the Local Government, unless in the case of a person 
already undergoing a previous sentence of transportation, Act 1X of 
1882 (Prisoners Act Amendment.) The place of transportation 1s not 
to be specified by the Court passing the sentence. (Cr. P. C., s. 368 
of Act X of 1872, s. 319.) 


59. In every case in which an offender is pun- 
In what casee iS8bable with imprisonment for a term 


transportation of geven years or upwards, it shall be 
may be awarded 


instead of impri Competent to the Court which sen- 
One tences such offender, instead of award- 
ing sentence of imprisonment, to sentence the 
offender to transportation for a term not less than 
seven years, and not exceeding the term for which, 
by this Code, such offender is hable to imprisonment. 


Commentary. 


This section can only be applied where the particular offence for 
which the prisoner is transported is punishable with imprisonment 
for seven years or upwards. It is not competent toa Judge, where 
a prisoner is convicted of several offences, each punishable with a 
shorter term of imprisonment, but conjointly exceediny seven years, 
to add all the periods together, and then commute into transport- 
ation. (R. v. Bren Chund, Suth. Sp. Cr. 35; S.C. 21t.J. & P. 392; 

R.J. & P. 34; see, also, Rv. Mootkee, 1 Suth. Cr.r3; R. 2. 

honaullah, 5 Suth. Cr. 44; R vw. Gour Chunder, 8 Suth. Cr. 2.) 
Nor can the transportation awarded under this section exceed the im- 
prisonment for which the prisoner might have been sentenced, even 
though it would have been open to the Judgeto award a longer 

eriod of transportation under the section appropriate to the crime. 
rherefore, where the particular crime is punishable by transport- 
ation for life, or ten years’ imprisonment, if the Judge does not wish 
to inflict the extreme penalty, he cannot give more than ten years’ 
transportation. (R.v. Rughoo, Suth. Sp. Cr. 30;‘3 R.J. & P. 54; 
4 R.J. & P. 575.) 

** The correct mode of proceeding is to sentence the offender to transportation, 
mentioning at the same time that under «. 59 of the Penal Code such trane- 
, portation is awarded instead of imprisonment, simple or rigorous, as the case 
may be.”’ (2 Wym. Ciro. 19.) 

Where an offence is punishable with imprisonment for a longer 
period than seven years and with fine, the Court cannot sentence 
to transportation and fine, and to further transportation in defauk of 
fine. The transportation is only authorised under s. 59, in lieu of 
imprisonment as a substantive punishment. Accordingly ; where a 
Court had sentenced a prisoner to nine years’ transportation and a 
fine of Rs. 300, and in default of payment to further transportation 
for three years, the Madras High Court directed the Judge to pass a 
revised sentence as to the punishment to be inflicted in default of 
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payment (Kunhussa v. the Queen, 5 Mad. 28). Quare what sentence 
could he pass? 


The power given by s. 59 can be exercised by any officer who is 
authorised to inflict a punishment amounting to seven years’ impri- 
sonment. But a Magistrate, who can only imprison for two years, 
cannot transport although the offence which he is trying is punish- 
able with imprisonment Tee a term of upwards of seven years’ impri- 
sonment. (Boodhova, 1 reg Suth. Cr. 6; c.s. 5 Wym. Cr. 20; R. 
v. Meriam, 1 B. L. R. A. Cr. 5; S.C. 10 Suth. Cr. 10.) 


60. Inevery case in which an offender is punish- 
Sauteaceimay be able with imprisonment which may be 
(in certain cuses of either description, it shall be com- 
holly pegientte petent to the corel which sentences 
rigorous or simple. such offender, to direct in the sentence 
that such imprisonment shall be wholly rigorous, or 
that such imprisonment shall be wholly simple, or 
that any part of such imprisonment shall be rigorous 
and the rest simple. 
Commentary. 


Offenders under the age of sixteen years, when sentenced to trans- 
portation or imprisonment for any offence may, by order of the Court 
which has sentenced them, or of a Magistrate after sentence, be com- 
mitted toa reformatory, instead of to the criminal gaol. (Act V of 1876, 
ss.7—9. Reformatory Schools Act.) 


The period of imprisonment under the sentence of a Criminal 
Court is to be calculated from the date on which such sentence was 
passed. The period during which a sentence may be suspended, 
pending appeal, is not to be reckoned in calculating the term of 
imprisonment, if the appeal be rejected. (Sudder Court Rules, 
28th April 186.) 


The law takes no notice of fractions of a day; and therefore a 
sentence of imprisonment given, suppose, on the 25th October, counts 
from the beginning of that day, that is from midnight of the 24th. 
A calendar month expires at midnight of the day in the next month 
numerically corresponding to that day from which it counts as having 
commenced. If there is no such day, then on the last day of the 
month, For instance, one month’s imprisonment given on the 28th 
February would expire at midnight on the 27th March. A sentence 

iven on the 31st October would expire at midnight on the 3oth 

ovember. But if it had been given on the 31st January, it would 
expire on the 28th February. Thus the prisoner sentenced to a 
calendar month’s imprisonment, will never be imprisoned for a 
greater number of days than there areinthe monthin which he 
was sentenced, and may be imprisoned a lesser number of days, 
The same rule 2 er in any greater number of months. (Migotti v. 
Colvell, 4 C. P. D. 233.) 


A sentence of imprisonment ought to commence from the time 
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when sentence is passed, unless there is some lawful reason for 
ordering it to commence at some future period. Except as in the 
cases provided for by ss. 46, 47 & 48 (nowss. 35, 396, 397) of the 
Criminal Procedure Code, a Magistrate cannot authorise a sentence 
passed by him to take place at some future date; nor, except as pro- 
vided by s. 421 (now s. 426) of the same Code, can a sentence which 
is to take place immediately, be suspended. (Krishnanand, 7” ve 3 
B. L. R. A. Cr. 50; S. C 12 Suth. Cr. 47; Sub Nomine Kishen 


Soonder.) 


‘¢ When any person is or has been sentenced to imprisonment by any Court, 
the Local Government or (subject to its order and under its control) the Inspector. 
General of Jails may order his removal during the period prescribed for 
his imprisonment, from the jail or place in which he is confined to any other 
jail or place of imprisonment within the territories subject to the same Local 
Government.”’ (Act V of 1871, 8. 30. Prisoners.) 


The power given by this section must be strictly observed ; and, 
therefore, if the order of removal is made by any other authority than 
the Local Government or the Inspector-General of Jails, or if the pri- 
soner is removed to any prison beyond the jurisdiction of the same 
Local Government, his detention will be illegal, and he will be entitled 
to his release. The subject was a good deal discussed in a case under 
the Mutiny Act, 20 Vict.c.13. Unders. 40, the keeper of any prison is 
authorised to Beep any military offender, on the delivery of an order 
in writing to him trom the Officer Commanding the Regiment to which 
the offender belongs. Under s. 41 the Officer who commands the 
District is authorised, by an order in writing, to direct the removal of 
any prisoner under sentence of a Court Martial to be delivered over 
into military custody for the purpose of being removed to some other 

rison, or place, thereto undergo the remainder of his sentence. 
Lieut Allen was sentenced to four yeats’ imprisonment, and con- 
signed to custody in the Agra Fort. Afterwards the Officer Com- 
manding the District directed that he should be removed to England 
to undergo the remainder of his sentence, but the order specified no 
place of at On his arrival in England he was placed in several 
prisons, and ultimately confined in the Queen’s Prison, under an 
order from the Commander-in-Chief of the Forces. It was held that 
the keeper of the Queen’s Prison had no authority to detain him, 
since there was no order for his custody in that prison either under 
s.40 or 41. (/n re Allen, 30 L. J. Q. B. 38; R. v. Mount, L, R. 
6 P. C. 305.) 

The order made under Act V of 1871, s. 30, should, I conceive, 
specify the place to which the removal is ordered. 


61. In every case in which a person is convicted 
of an offence for which he is hable to 
forfeiture of all his property, the 
offender shall be incapable of acquir- 

ing any property, except for the benefit of Govern- 
ment, until he shall have undergone the punishment 
awarded, or the punishment to which it shall have 
been commuted, or until he shall have been pardoned. 


Sec. 61.) FORFEITURE OF PROPERTY. 85 


Lllustration, 


_ A, being convicted of waging war against the Government of India, 
is liable to forfeiture of all his property. After the sentence, and 
whilst the same is in force, A’s father dies, leaving an estate which, 
but for the forfeiture, would become the property of A. The estate 
becomes the property of Government. 


Commentary. 


The effect of this section is to combine, for the benefit of the 
Crown, the English doctrines of forfeiture and escheat. Forfeiture 
on coer place in reference to property vested in the criminal at 
the time. 


“ But the law of escheat puraned the matter still further. For the blood of 
the tenant being utterly corrupted and extinguished, it followed, not only that 
all that be then bad should escheat from him, but also that he abould be ince. 

die of inheriting anything for the futare. This may farther illustrate the 

istinction between forfeiture and escheat. If, therefore, a father were soized 
in fee, and the son committed treason and was attained, and then the father 
died, here the land would escheat to the lord ; because the son, by the corru 
tion of his blood, was incapable to be heir, and there could bo no other heir 
during his lifo ; but nothing would be forfeited to tho king, for the aon never 
had any interest in the lands to forfeit.’ (1 Steph. Com. 418) 


Under the above section the son would have taken the lands, but 
only for a second of time, in order to pass them on to the Crown. 


{t may be necessary to observe that a party who labours under 
forfeiture, stands in the way of the descent of property to others 
just as if he were not subject to any such incapacity. 


And, therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son, and of all other 
collateral relations, who could only take after him. If, therefore, he 
could not take for himself, and they could not take in consequence 
of his blocking up the way, the estate necessarily escheated. (1 
Steph. Com. 420.) But it may well be questioned whether this 
would be the case with Hindus in Madras, where the sons take, not 
after, but along with, the father, as his co-heirs. It is to be observed, 
too, that forfeiture under the Code has not the effect of corrupting 
the blood and extinguishing its power of transmitting inheritable 
rights. The moment the sentence has expired, the stream of 
inheritance flows on unimpeded. It is only the personal rights of 
the convict which are transferred to Government, by a sort of 
statutory conveyance, but I conceive that Government takes nothin 
which he could not have assigned away. And so it was by Englis 
law, that the attainder of the ancestor did not prevent the descent 
of an estate entailed upon his issue, because they claimed not from 
him, but by virtue of the previous gift to themselves as his children. 
(Williams, R. P. 49.) 


This question, as to the effect of a forfeiture for the crime of a 
father upon the rights of a son, arose for decision in the Bengal High 
Court in the case of a Zemindary, The estate had been forfeited for 
rebellion under Act XXV of 1857, (Native Army: Forfeiture for 
Mutiny,) and was claimed for the son, on the death of the father, 
on the ground that the father’s riguts only could be confiscated, and 
that under the law of the Mitakshara, by which the case was admite 
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dly governed, the son by birth became co-owner with his father, 
and hie rights could not be affected by his father’s acts. The Céurt, 
however, held that the father represented the whole estate, and that 
the Mitakshara law, by which each son has by birth a property in 
the paternal estate, is inconsistent with a custom according to which 
the estate was impartible and descended to the eldest son. Couch, 
C.]J., said, 

‘The plaintiff's case in truth is that only the eldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara. Hither all the sons 
must become so, or none of them do, and tho right of the eldest is only to 
inherit on his father’s death.’ (Thakoor Kapilnauth ». The Government, 13 
B.L.B 445, 460; 8.C. 22 Suth. 17, 21.) 

It would be impossible within the limits of a note in a treatise on 
criminal law to discuss the soundness of a decision which opens up 
so large a question on one of the nicest points of the law of inherit- 
ance. I may, however, call attention to the remarks of the Privy 
Council in the Shivagunga case, (Katama Natchiar v. Rajah of 
Shivagunga, 9 M.I A, 589, 610 S.C. 2 Suth. P.C. 31); to a Bengal 
case under Mitakshara law, (Ram Narain Singh v. Pertum Singh, 11 
B.L.R. 397 ; S.C. 20 Suth. 189,) and to the following Madras cases, 
all of which assume that notwithstanding the impartibility of a 
Zemindary it still retains the quality and incidents of joint family 
ope: (1 Sel. Dec. 284; Enoogunty v. Vencata Neeladry, 3 

napp. 27; Mad. Dec. 51 of 1849; 58 of 1861; 69 of 1861; 19 of 
1862; Subbarayulu v. Rama Reddi, 1 Mad. H.C. 141; Malavaraya 
v. Oppayi, 1b 349; Chentalapati v. Zemindar of Vizianagram, 2 Mad. 
H.C. 128; Muttu Viran v. Katama Natchiar, 4 Mad. H,C. q71. 
Mayne H. Law, § 293—295.) 

In cases where the crime does not specifically carry with ita 
forfeiture, there may be an express declaration of forfeiture by the 
Court under the succeeding section. This declaration must, | 
imagine, form part of the sentence, and be madeat the time it is 


announced. 
62. Whenever any person is convicted of an 
Forfeiture of Olence punishable with death, the 
ey Court may adjudge that all his pro- 
unishable with perty, moveable and immoveable, shall 
tion orienton. be forfeited to Government; and when- 
ment. ever any person shall be convicted 
of any offence for which he shall be transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all his moveable and immoveable 
estate during the period of his transportation or im- 
prisonment shall be forfeited to Government, subject 
to such provision for his family and dependents as 
the Government may think fit to allow during such 
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63. Where no sum is expressed to which a fine 

may extend, the amount of fine to 

Amount of fine which the offenderis liableis unlimited, 
but shall not be excessive. 


Commentary. 
Sections 545 and 546 of the Criminal Code, provide as follows : 


“Whenever under any law in force being a Criminal Court 
imposes a fine, or confirms in appeal revision or otherwise, a sentence 
of fine, or a sentence of which fine forms a part, the Court may, when 
passing judgment, order the whole or any part of the fine recovered 
to be applied—(a) in defraying expenses properly incurred in the 
prosecution ; (bJin compensation for the injury caused by the offence 
committed, where substantial compensation is, in the opinion of the 
Court, recoverable by Civil Suits. If the fine is imposed ina case 
which is subject to appeal, no such payment shall be made before the 
pee allowed for presenting the appeal has elapsed, or, if an appeal 

e presented, before the decision of the appeal. 

At the time of awarding compensation in any subsequent Civik 
Suit relating to the same matter, the Court shall ake into account any 
sum paid or recovered as compensation under s. 545.”’ 


When, upon the conviction of some prisoners for stealing bullocks, 
the Judge ordered the fine imposed en them to be paid over to one 
of the witnesses as compensation for his having had to return to the 
prosecutor the bullocks which he had purchased, the order was held 
to be bad. The sale to the witness was not ‘the offence complained 
of” within the meaning of the Section 308 of the Act X of 1872(7 Mad. 
H.C. Appx. xiii S.C. Weir, 332, second edition.) 

Where two persons were jointly charged in respect of a theft of 
some bullocks, and it appeared that the first prisoner had stolen the 
bullocks, and had sold them to the second prisoner, who had bought 
without a guilty knowledge, and was therefore acquitted, but was 
deprived of his purchase; it was held by the Madras High Court, 
that the loss +o suffered by the second prisoner was not a loss 
resulting from the theft, which could be compensated under s. 44 of 
the Cr. P.C. as originally framed. (4 Mad, fC. Appx. xxviii S.C, 
Weir 331, second ection) Nor, it seems, would such a case come 
within the meaning of the amended section. The injury suffered by 
the purchaser would arise, not from the theft, but from his own act 
in buying from one who was not the owner of the praperty he sold. 


Under this section it is competent to a Magistrate to award the 
whole, or any part, of a fine imposed upon a Police Officer as compen- 
sation to the prosecutor, notwithstanding the provision contained in 
s. 12, Act XXIV of 1859, (Madras Police) that fines imposed upon 
Police Officers for misconduct shall be credited to the Police Super- 
annuation Fund, (Kules of the Sudder Court, 28th April 1862.) 


Where the Penal Code provides that an offender shall be punished 
with imprisonment, and shall also be liable to fine, it is necessary 
that the sentence should include some period of imprisonment, if on! 
a moment. Where, under such sections, a fine only was impose 
the Court annulled the sentence as being illegal, directed the fine to 
be returned, and ordered the Lower Court to pass a new sentence, 
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of which imprisonment should be either the whole or a part, (R.9 
Chenviowa, 1 Bom. H. C. 4; R. v. Rama, #5, 34; R. v. Buheerjee,. 2b, 


39; 4 Mad. H.C. Appx. xviii.) 

every case of an offence punishable with 
ie: imprisonment as well as fine, in which’ 
inde- the offender is sentenced to a fine, 
peyment whether with or without imprison- 
ment, and in every case ofan offence 
punishable with fine only, in which the offender is 
sentenced toafine. (Act VIII of 1882, s, 2,) it shall 
be competent to the Court which sentences such 
offender to direct by the sentence that, in default of 
payment of the fine, the offender shall suffer im- 
prisonment for a certain term, which imprisonment 
shall be in excess of any other imprisonment to 
which he may have been sentenced, or to which he 

may be liable under a commutation of a sentence, 


Commentary. 


This section, read with s.309 of the Cr. P.C., does not render it 
imperative to record a sentence of imprisonment in default of pay- 
ment of fine. (Mad. H.C. Rul., 7th Dec. 1866; Mad. H.C, Rul., 5th 
April 1870, Weir, 9, Ist edition, 14, 2nd edition.) 


This section only applies to convictions under the Penal Code, 
Therefore, where a Magistrate inflicted a fine under s. 48 of Act 
XXIV of 1859, (Police) and then, as an alternative, imposed a term 
of imprisonment under this section, the Madras High Court quashed 
the convictions. They held that under Act XXIV of 1859, s. 48, he 
had to elect between fine and imprisonment, and if he preferred the 
former punishment, he could only enforce it in the manner Jaid 
down by Act V of 1865, (Police: Mad, Act.) (3 Mad H.C. Appx, 
ix, S.C. Weir, 8, Ist edition, p. 14, 2nd edition; 7 Mad. H.C. Appx. 
xxii, S, C,, Weir, 380, 1st edition, pp. 557-559, 2nd edition. (See also 
note tos. 70 post.) And so it was decided under a local Act (III of 
1864, Abkari: Mad. Act) which provided fines only for violation of 

its provisions, and gave a special procedure for levying them. (6 Mad. 
* HC. Appx. x1, S.C., Weir, 332, Ist edition, p. 464, 2nd edition.) 


But imprisonment cannot be inflicted, in lieu of fine, under any 
Local Law, passed prior to 1868. (Mad. H.C. Rul, 24th April 1873, 
S.C., Weir, 10, tst edition, p. 14, 2nd edition.) 

65. The term for which the Court directs the 
offender to be imprisoned in default 
of payment of a fine, shall not exceed 
one-fourth of the term of imprison- 
ment which is the maximum fixed for 
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oe iol the offence, if the offence be punish- 
ts fine. able with imprisonment as well as 


| Commentary. 


', “The Court of any Magistrate may award such term of imprisonment is 
: default of payment of fine as is authorised by law in caso of such default; 
' Provided thag the term is not in excess of the Magistrate's powers under this 


t 


ia 
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| __ “ Provided also, that in no case decided by a Magistrate, whore imprisonment 

; shall bave been awarded ag part of the substantive sentence, shall the period of 
imprisonment awarded in default of payment of the fine exceed one-fourth of 
the period of imprisonment which such Magistrate ia competent to inflict as 
punishment for the offence, otherwise than as imprisonment in default of pay- 
ment of fine.”’ (Or. P. C., 6 33.) 


This section has been explained by the High Court of Madras as 
follows :— 


‘* If imprisonment and fine, and farther imprisonment in default of payment 
of the fine is the sentence, the imprisonment in default cannot exceed one- 
fourth of the period of imprisonment which the Magistrate is competent to 
inflict for the offence. But it the sentence is fine only, the imprisonment in 
default of payment may be the wholy period of imprisonment which the 
Magistrate is competent to inflict for the offence.” (RK. v. Muhammad, 1 Mad, 


66. The imprisonment which the Court imposes 
in default of payment of a fine, may 
imocmeription of be of any description to which the 


such default offender might have been sentenced 
for the offence. 


67. If the offence be punishable with fine only, 
_ the imprisonment which the Court 
contr of impr. imposes in default of payment of the 


fault in payment fine shall be simple, (Act VIII of 1882, 
offecce is punish. 8. 3,) and the term for which the Court 
any, “ith fee directs the offender to be imprisoned, 

in default of payment of fine, shall not 
exceed the following scale, that is to say, for any 
term not exceeding two months when the amount of 
the fine shall not exceed fifty Rupees, and for any 
term not exceeding four months when the amount 
shall not exceed one hundred Rupees, and for any 


term not exceeding six months in any other cases. 


Commentary. 
In such case the imprisonment awarded in default of payment 
must be simple, not rigorous. (R. v. Santu, 5 Bom. H.C.C.C. 45.) 


Tae 
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The imprisonment which isim- 

posed in default of payment of a fine 

the #eymem’ °F ~=—shall terminate, whenever that fine is 
either paid, or levied, by process of law. 


69. If, before the expiration of the term of impri- 
Termination of SOnment fixed in default of payment, 


niga ea ees such a proportion of the fine be paid, or 
ment of propor- levied, that the term of imprisonment, 


tional part of ne. suffered in default of payment, is not 
less than proportional to the part of the fine still 
unpaid, the imprisonment shall terminate. 

Illustration. 


A is sentenced to a fine of one hundred Rupees, and to four 
months’ imprisonment in default of payment. Here, if seventy-five 
Rupees of the fine be paid or levied before the expiration of one 
month of the imprisonment, A will be discharged as soon as the first 
month has expired. If seventy-five Rupees be paid or levied at the 
time of the expiration of the erst month, or at any later time while 
A continues in imprisonment, A will be immediately discharged. If 
fifty Rupees of the fine be paid or levied before the expiration of two 
months of the imprisonment, A will be discharged as soon as the 
two months are completed. If fifty Rupees be paid or levied at the 
time of the expiration of those two onthe or at any later time while 
A continues in imprisonment, A will be immediately discharged. 


70. The fine, or any part thereof which remains 
unpaid, may be levied at any time 
Fine may be a ee : Z 
levied within six Within six years after the passing of 
yma during the the sentence, and if, under the sen- 
term of imprison. tence, the offender be liable to impri- 
ment, . : 
sonment for a longer period than six 
years, then at any time previous to the expiration of 
that period; and the death of the 
Death of offend. offender does not discharge from the 
er not to dis- ae ms . 
charge his pro. liability any property which would, 
Ey? ‘om Usb after his death, be legally liable for 
his debts. 


Commentary. 

It has been ruled by the High Court of Bengal that s. 70 refers 
exclusively to cases which have been dealt with under the Code, and 
that fines, inflicted for offences punishable under other special and 
local laws, are not within the provisions of that section, unless its 
operation be specially extended thereto. (5 R. J. & P. 213.) 
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The imprisonment which the Court is authorised to impose in de- 
fault of payment is intended as a punishment for sige Cha not 
as a satisfaction and discharge of the amount due. The object of ss. 
64—70 is explained by the authors of the Code, as quoted in the 
Commissioners’ Second Report, 1847, § 487. 


Fines are to be enforced by the issue of a warrant for the levy of 
the amount, by distress and sale of any moveable property belonging 
to the offender, Such warrant may be executed within the jurisdic- 
tion of the Court that issued it, and it shall authorise the distress and 
sale of any moveable property belonging to the offender, without the 
jurisdiction of said Court, when indorsed by the District Magistrate 
or Chief Presidency Magistrate within, the local limits of whose 
jurisdiction of the District in which such property is situated. (Cr. 

. C., ss. 386, 387). Immoveable property cannot,be made liable for 
the payment of a fine. (R. v. Lallu, 5 Bom. H.C. C.C. 63.) 


This mode of levying the fine may be adopted, even though the 
offender has undergone the full term of imprisonment to which he has 
"en sentenced in default of payment of the fine. (5 R.J. & P. 110.) 

471. Where anything which is an offence is made 
up of parts, any of which parts is 
itself an offence, the offender shall not 
be punished with the punishment of 
more than one of such his offences 

unless it be so expressly provided. 


*¢ Where anything is an offence falling within two 
or more separate definitions of any law in force for 
the time being by which offences are defined or 
punished, or 


‘‘ where several acts, of which one or more than 
one would by itself or themselves constitute an 
offence, constitute, when combined, a different 
offence, 


‘the offender shall not be punished with a more 
severe punishment than the Court which tries him 
could award for any one of such offences.” (Act 
VIII of 1882. 8. 4. 

Illustrations. 


(2) A gives Z fifty strokes with a stick. Here A may have com- 
mitted the offence of voluntarily causing hurt to Z by the whole beat- 
ing, and also by each of the blows which make the whole beating up. 
If A were liable to punishment for blow he might be imprisoned 
for fifty years, one for each blow. But he is liable only to one punish- 
ment for the whole beating. 
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(6) But if, while A is beating Z, Y interferes, and A intentionally 
strikes Y, here, as the blow given to Y is no part of the act whereby 
A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given to Y. 


Commentary. 


Where, however, a person is convicted at the same time of two or 
more offences punishable under the same or different sections of the 
Penal Code, he may be sentenced to several penalties on each, “such 
penalties, when consisting of imprisonment or transportation, to com- 
mence the one after the expiration of the other, insuch order as the 
Court may direct. It shall not be necessary for the Court, by reason 
only of the aggregate punishment for the several offences being in 
excess of the punishment which such Court is competent to inflict on 
conviction of a single offence, to send the offender for trial before a 
higher Court. Provided that in no case shall the person be sentenced to 
imprisonment for a longer period than 14 years; provided, also, that 
if the case be fried it a. Magistrate, (other than a Magistrate acting 
under s. 34) the punishment shall not in the aggregate exceed twice the 
extent of the punishment which such Magistrate is by his ordinary 
jurisdiction competent to inflict.”” (Cr. P. C., s. 35.) The limits fixed 

this section refer to sentences passed simultaneously, or upon 
char es which are tried simultaneously. They do not apply to cases 
of offences committed by persons who are already undergoing sen- 
tence of imprisonment; (R. v. Puban, 3 Wym. Cr, 5, S. C.7 Suth. 
Cr. 1.) nor to separate but successive trials of the same person for 
Gistinct offences (Daxlatia in re., 3 All. 305.) 


As to cases where whipping is permitted, see notes to Act VI of 
1864, ss. 1,2 & 8. (Whipping.) 


Where accumulated punishment is given under s. 35, of the Cr. P, 
C., separate sentences should always be given in the manner therein 
prescribed, otherwise in the event of an appeal, and a reversal of the 
conviction in one or more of the separate cases, it would be impossible 
to determine to what portion of the aggregate imprisonment the 
prisoners still remained liable. (4 Mad. H. C. Appx. xxvii.) 


See also as to sentences on escaped convicts and prisoners already 
under sentence. (Cr.P.C., ss 396—398.) 


I. If in one set of facts so connected together as to form the same 
transaction more offences than one are committed by the same per- 
son, he may be charged with and tried atone trial for every such 
offence. 


II. Ifthe acts alleged constitute an offence falling within two or 
more separate definitions of any law, tn force for the time being, by 
which offences are defined or punished, the person accused of them 
may be charged with and tried at one trial for each of such offences. 


II]. If several acts, of which one or more than one would by itself 
er themselves constitute an offence, constitute when combined a 
different offence, the ro accused of them may be charged with 
and tried at one trial for the offence constituted by such Acts when 
combined, or for any offence constituted by any one, or more of such 
Acts. Nothing contained in this Section affect the Indian 
Penal Code, Section 71 (Crim. Pro. C, S, 23s.) 
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This section combined with s.71 of the Penal Code seems to 
reproduce the provisions of the former Criminal Procedure Code (Act 
X of 1872,) s. 454. The omission of all those references to punishment 
in the section itself, and in the illustrations, which were contained in 
the repealed s 454, shows that it is to be treated merely as containing 
rules for criminal pleading and procedure, and that the rules as to 
assessment of punishment must be sought for ins. 71 of the Penal 
Code, as amended by Act VIII of 1882, and in the Crim. Pro. Code. 


S. 35, ante pp. 34-42. 
The result of both sections seems to me to be as follows :— 


First.—Where the repetition of several offences constitutes one 
oftence of exactly the same character, all the instances taken together 
can only be treated as making up one offence, ead the greater or 
lesser number of the instances may add to or diminish the heinousness 
of the offence. For example, a number of blows following: upon each 
other only constitute one benting. 5. 71.101. (a). A number of lies in 
a continuous deposition only constitute one picce of false evidence, 
though the same lie in two depositions would be indictable and punish- 
able separately as two distinct offences. (Castro v. The Queen, L. R., 
6 App. 229.) 


Secondly.— When a single transaction or connected series of events, 
gives rise to several offences of a different character, or to several 
offences of the same character affecting different persons, each such 
oftence is separately indictable and punishable. For example, a man 
beats two people in the same crowd s. 71. 1d. (6) ; or forms part of an 
unlawful assembly, and while acting with it wounds one person, and 
resists a public servant in the execution of his duty (Act X of 1872, 
s. 454, tll. (a) (f), Act X of 1882, s. 235. 1/1. (a) (gv) ; or brings a false 
charge against another, and at the trial gives false evidence in support 
of the charge (Act X of 1872, s. 454, 1/1 (d), (Act X of 1882, s. 235. a. 
(/) R.v. Abdool Azeez, 7 Suth. Cr. 59.) Under the repealed section 
4sathe Calcutta High Court doubted whether a prisoner could be 
convicted on separate charges under ss. 147 and 324 of rioting 
and wounding another inthe course of the riot, and decided that in 
any case the punishment must not exceed that forthe graver offence 
(Empress v. Wubdur, 6 Cal. 718.) It may be doubted, however, whether 
this decision is sustainable either under the old or the new law, 
The riot and the wounding were certainly not a single act falling 
within two separate definitions under cl. 2 of s. 454; nor did the two 
together form a combined offence under either of the sections on which 
the indictment was framed. 


Thirdly.-Where the same facts will make out one or other of dif- 
ferent offences, the indictment may, and ought to, charge each such 
ofience so as to meet every possible view of the case. But only one 
offence has been committed, and the punishment must not exceed 
that applicable to the graver offence (s. 71. cl. 2.) 


Accordingly in Bombay it was held that a prisoner could not be at 
the same time punished for committing an offence by fire, with intent 
to destroy a warehouse, under s. 436, ,and for the offence of mischief 
by fire with the intent to cause damage to property above the value 

Rupees 100 under s. 435. The Court said :— 


6 in 
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‘Ta some English cases one act, or setof acta, of the accused person has been 
held punishable under two different Statutes, and adouble conviction and 
sentence have been sustained. In such cases the intention of the Legislature is 
to guard two interests of different species, and t prevent a person, who has 
offended against both, from escaping with a penalty provided for the defence of 
one only. The present is not such a case. e intention of the accused was 
solely to do one act, viz., to set fire toa warehouse ; and the circumstance that 
the same act also answers to the definition of another and subordinate offence 
dovs not render him liable to an additional punishment for it. Such a case 
seems to be contemplated by s. 454 of the Criminal Procedure Code, (Act X of 
1872) paragraph II. It is a general rule that when, in the same Penal Statute, 
there are two clauses applicable to the same act of an accused, the punishments 
are not to be regarded as cumulative unless it be so expressly provided.” 
R. v. Dod Basaya, 11 Bom. H.C. 13. Empress. v. Banni, 2 All. 349.) 


Fourthly.—Sometimes an act, which is itself an offence, becomes 
either a different offence, or an aggravated form of the same offence 
when combined with other facts, either in themselves innocent or 
criminal. Here also it may be proper not only to charge the offender 
with the compound offence but with the minor offences of which it is 
made up. But if the compound offence is made out, no punishment 
can be awarded beyond that which can be given in respect of it. 
For instance, upon the same facts a man may be charged for using 
criminal force under s. 352, and under s.152 for the same force 
against a public servant. But, though convicted on both charges, 
he could not receive a higher punishment than that which is provided 
by the latter section. So the offence which is punishable under 
s.460 is made up of separate offences punishable under ss. 456, 304 
and 325. But although the indictment chould contain charges under 
all these sections, if the complete offence is made out the punishment 
should be inflicted under, or at all events should not exceed that 
awarded by, s. 460. In the illustration (m) to Crim. P. C. s. 235, 
cl. IIT, the case is put of a person committing robbery on B, and, in 
doing so, voluntarily causing hurt to him. Here the hurt constitutes 
the element of force which changes theft into robbery. Under the 
same clause of the old Section 454 (Act X of 1872) two further illus- 
trations (n) and (p) were given, in which the cases were put of a 
person breaking into a house to commit adultery, and then com- 
mitting the adultery ; or enticing away a married woman, and then 
committing adultery with her. In sch case it was laid down that 
though separate charges and convictions might be had, the punish- 
ment could not exceed that which might be inflicted for the graver 
offence. Possibly, as regards the second illustration, the adultery 
might be considered only an aggravation or a completed form of the 
enticing. It is evident, as to the former case, that the adultery was 
wholly independent of and distinct from the house-breaking, and did 
not in combination with the house.breaking, form any new offence 
known to the law. These illustrations have been omitted in the new 
section. In conformity with them, however, it had been decided in 
Madras that a person convicted and punished under s. 369, for 
abducting a child with intent dishonestly to take moveable property, 
could not be separately punished under s.379 for the actual theft 
which was contemplated by the abduction (Noujan, t# ve, 7 Mad. 
H.C. 375). Similar decisions were given in Allahabad and severe f 
where the charges were of entering «pon y to commit mischief, 
and of actually committing the ief (ss. 425, 441, Bnepreese. Budk 
Bingh, 2 All. 101) ; of house-breaking by night with intent tocemmmit 
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theft, and of theft in the house (ss. 457, 380. R., Tukaya, 1 Bom. 
214; Empress v. Ajudhia, 2 All. 644.) In the latter of the two Allaha- 
bad cases the Court seemed to think it necessary to enter a formal 
acquittal upon the minor charge (s. 380) in order to inflict a full 
punishment upon the graver one. 


It may be well to append the following decisions as to cumulative 
punishment under the Code of 1861, though they are not all recon- 
cilable with each other, and are not direct authorities upon the cone 
struction of the present Code. 


Where the offences with which a prisoner is charged are parts of 
the same continuous transaction, as, for instance, house-breaking and 
theft, it has been ruled by all the High Courts that the offender 
cannot be punished for both separately: but should be sentenced 
under s 454 of 457 as the case might be. (Rulings of the Madras 
High Court, 1862 and 1863; Rv. Tonaokoch, 2 Suth. Cr. 63; R. 
Y. Chytus, 5 Suth. Cr. 49; Jogeen v. Nobo, 6 Suth. Cr. 48; R. v. 
Arjoon, 1 Bom. H. C. 87: but see, contra, R. v. Genu, 5 Bom. H. C. 
cc. 83; R. vw, Anvarkhan, 9 Bom. H.C, 172.) 


Similarly, it has been decided that cumulative sentences cannot be 
given on hares of possessing stolen property under s. 411, and of 
voluntarily concealingjthe same property under s. 414; (Huribuns Lall 
v. The Queen, 4 R.J. & P. 122; 4 Mad. H.C. ee xiv, S.C., Weir, 
10S, Ist edition ; p. 180, 2nd edition) of theft under s. 379, or criminal 
breach of trust under s. 409, and of receiving or retaining the same 
property under s.411; (R. v. Sreemunt, 2 Suth. Cr. 63,5.C.4 R.J. 
& p 503; R. wv. Seeb Churn, a1 Suth. Or. 12; R.v. Sheikh Mudun, 
1 8uth. Cr. 27; R.v. Shunkr, 2 N.W.P. 312); of culpable homicide, 
and of being a member of the unlawful assembly by which the homicide 
was committed; (R. v. Rubeeollah, 3 Wym. Cr. 9, S. C. 7 Suth, Cr. 
13); of using forged documents under s. 471, and of having them in 
coe. with intent touse them under s. 474, (R. ». Nuzur Ali, 6 N. 

.P. 39); of kidnapping under s. 363, and of restraint in order to 
peep # under s. 346, (R. v. Mungroo, 6 N.W.P. 293) ; of kidnapping, 
and of intent to marry forcibly under s. 366; (R.v. Isree, 7 Suth. Cr, 
56); of kidnapping, and of intent to steal from a child under ten years 
of age, under s. 36g (R. v. Shama, 8 Suth. Cr. 35); of criminal inti- 
midation » with a threat of causing the death of a person under s, 506, 
and of criminal intimidation by posting up an anonymous communi- 
cation against the same person unders, 507. (R. v. Zora, 4 Bom. H. 
C. Cr. 12.) So, also, where a particular section provides for the union 
of several criminal acts, eg., grievous hurt committed inthe act of 
house-breaking under s. 460, the prisoner ought to be indicted under 
it, and not for the separate offences of pawse Diea nie and causing 
hart under ss. 257 and 324. (R. v. Lukhun, 4 RJ. & P. 360.) 


On the same principle, where a Joint Magistrate had passed a sen- 
tence against a prisoner on a charge of enticing away a married 
woman, and the ion udge Girected him to commit the prisoner 
for adultery, the Madras High Court ruled that the original sentence 
should have been at once annulled. There should not be two trials 
and two convictions before two separate tribunals on the same collec- 
tion of facts, the requisite intention in the ane case being the sub- 
stantive delict in the other. (5 Mad. H.C. Appx. xvii.) 
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Where, however, a prisoner was charged with cutting down, and 
carrying away, a tree, the Bombay Court held that he might be pun- 
ished on separate charges for mischief and theft, as the mischief was 
complete before the theft could have commenced. (R. v. Narayan 
2 Bom. H.C. 416. Sed guere?) In the following cases a double 
conviction for theft and mischief was held illegal; Bichuk v. Auhuck, 
6 Suth. Cr.5; R. v. Sahrae, 8 Suth. Cr. 31. And so it has been 
laid down, that the offence of rioting, armed with deadly weapons, 
under s. 148, is different from that of stabbing a person on whose 
premises the riot takes place, under s. 324 ; (R. v. Callachand, 7 Suth. 
Cr. 60; S.C. 3 Wym. Cr. 34; R. v. Dina Sheikh, 10 Suth. Cr. 63; 
R v. Hurgobind, 3 N.W.P. 174; Empress v. Ram Adhin, 2 All. 
139); that the offence of kidnapping under s. 463 is distinct from 
that of selling a minor for the purpose of prostitution under s. 372, 
(R. v. Doorga Doss, 7 Suth. Cr. 104; S.C. 3 Wym. Cr. 37); 
and that the offence of concealing property in order to fabricate 
false evidence under s. 193 is different from that of concealing the 
same property, knowing it to be stolen under s. 414, (Empress v. 
Rameshar, 1 All. 379) and that separate sentences may be passed for 
each offence. 


For the purpose of confirmation or appeal, aggregate sentences 
passed in case of convictions for several offences at one trial shall be 
deemed to be a single sentence (Crim P.C.s. 35. R. v. Gulam, 
12 Bom. H. C. 147). Anappeal may be brought against any sentence 
referred to in s. 413 or Ss. 414 of the Crim. P. C. by which any two or 
more of the punishments therein mentioned are combined, but no 
sentence which would not otherwise be liable to appeal shall be 
i Saber merely on the ground that the person convicted is 
ordered to find security to keep the peace ; and a sentence of im- 
prisonment in default of payment of fine is not a sentence by which 
two or more punishments are combined. (Crim. P. C. s. 415). 


On the other hand, a Magistrate is not authorised to split up an 
offence, so as to give himself a jurisdiction over the parts which he 
would not have had over the whole, and thus to deprive the offender 
of his appeal. (Empress 7, Abdool Karim, 4 Cal. 18.) 


72. In all cases in which judgment is given that 

@ person is guilty of one of several 

offences specified in the judgment, but 

tyofoncofseveral that it is doubtful of which of these 

offences he is guilty, the offender shall 

of be punished for the offence for which 

the lowest punishment is provided, if 

the same punishment is not provided for all. 
Commentary. 

This section points to a difficulty which has hitherto been without 
remedy. An indictment may contain several counts, each chargin 
a distinct offence; &r instance, a simple assault, and assault wit 


intent to wound, and an assault with intent to ra In strict logic, 
no conviction ought to take place until the verdict can state which 
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of the offences was perpetrated, and if it cannot be stated which of 
them, then it cannot be alleged with certainty that any one of them 
in particular was committed, and if so, there ought to be an 
acquittal. Juries always get out of the difficulty by ce a 
general verdict of guilty, which they are told they may do, if they 
are of opinion that any offence charged in the indictment has been 
accomplished, and they cannot be asked to state which was effected, 
Now, however, a Judge will be authorised to find that the prisoner 
is guilty upon some one, but he is doubtful upon which, of the counts, 
and the sentence will then be given as if the prisoner had been con- 
victed on the least aggravated charge. 


It will be observed that to authorise a conviction under this 
section, the doubt must be as to which of the offences the accused 
has committed, not whether he has committed either. As the Com- 
missioners observe (Second Report, 1847, § 527.) 

‘* But it isto be remembered that, according to the aupposition, the main 
facts which constitute the corpus deltctt are proved, and that the doubt relates 
to some incidental point, which is of a quality important only as determin- 
ing whether the offence falls technically under one designation or another; 
as for example, where a man is charged with theft, but a doubt is raised by the 


evidence whether the party had not the property in trust.” (RB. v. Jamurha, 
7 N.W.P. 137.) 


In Bengal, and latterly in Madras, it has been held, that where a 
prisoner has made two contradictory statements, and there is no 
counter-balancing evidence to show which of them was false, he may 
be convicted upon an alternative finding that he gave false evidence 
in one or other of the two statements. (R v. Mt. Zamiran, B.L.R. 
Sup. 521, S.C., 6 Suth. Cr. 65 ; R.v. Mahomed Hoomayoon, 13 B.L.R. 

24; 9.C., 21 Suth. Cr. 72; Palany Chetty, tn re 4 Mad. H.C. 51; 


.C, Weir, ist edition, p. 45, 2nd edition, p. 67; R. v. Gonowri, 22 
Suth. Cr. 2.) 


But it must appear necessarily upon the face of the depositions or 
from other evidence, that one or other of the two statements was 
false, and was known to be false. (R.v. Nomal, 4 B.L.R.A. Cr, 


S.C., 12 Suth Cr. 69; R. v. Motikhowa, 3 B.L.R.A, Cr. 30; Sc. 
12 Suth. Cr. 31.) 


See Cr. P.C., s, 230 as to the indictment, where the nature of the 
crime is doubtful, 


73. Whenever any person is convicted of an 
Solitary confine. Offence for which under this Code the 
ment. Court has power to sentence him to 
rigorous imprisonment, the Court may, by its sen- 
tence, order that the offender shall be kept in soli- 
tary confinement for any portion or portions of the 
imprisonment to which he is sentenced, not exceed- 


ing three months in the whole, according to the fol- 
lowing scale, that is to say— 


_ A time not exceeding one month, if the term of 
imprisonment shall not exceed six months. 
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A time not exceeding two months, if the term of 
imprisonment shall exceed six months and shall not 
exceed one year. (Act VIII of 1882, s. 5.) 


A time not exceeding three months, if the term 
‘of imprisonment shall exceed one year. 


74. In executing a sentence of solitary confine- 
Limit of solitary ment, such confinement shall in no 
confinement. case exceed fourteen days at a time, 
with intervals between the periods of solitary con- 
finement of not less duration than such period ; and 
when the imprisonment awarded shall exceed three 
months, the solitary confinement shall not exceed 
Seven days in any one month of the whole imprison- 
ment awarded, with intervals between the periods 
of solitary confinement of not less duration than 
such periods. 

Commentary. 
tly, where a prisoner had been sentenced to imprisonment 
for a year anda day, of which three months were to be passed in 
solitary confinement, the Madras High Court reduced the solitary 
confinement to a period of 84 days. (15th Dec. 1879; S.C., Weir, Ist 
edition Sup. 1, 2nd edition, p. 15. 

75. Whoever, having been convicted of an offence 

unishable under Chapter XII or 

Chapter XVII of this Code with im- 
after = previows prisonment of either description for a 
convionoms o" *"term of three years or upwards, shall 

be guilty of any offence punishable 

under either of those Chapters with 
imprisonment of either description for a term of 
three years or upwards, shall be subject for every 
such subsequent offence to transportation for life, or 
to double the amount of punishment to which he 
would otherwise have been liable for the same; 
provided that he shall not in any case be liable to 
imprisonment for a term exceeding ten years. 


The Bengal High Court holds that the previous offence must have 
been committed since the Penal Code came into operation, so as to 
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have been punishable under it. Therefore, a previous conviction for 
theft committed in 1860 was held not to authorise increased punish- 
ment under s.75. (5 R.J. & P. 152; R.v. Hurpaul, 4 Suth. Cr. 9; 
R, v. Pubon, 5 Suth. Cr. 66; S.C., 1 Wym. Cr. 60.) A contrary ruling 
has been given by the Madras High Court. (1st Aug. 1864.) But 
considering the definition of the word “‘ offence’’ in s. 40 of the Penal 
Code, as interpreted subsequently by Acts 1V of 1867, (defining 
‘© offence’), and XXVII of 1870, (Penal Code Amendment) the view 
taken by the Bengal High Court seems to me to be preferable. Nor 
can the enhanced punishment be awarded, where the offence subse- 
quently committed is merely an attempt to commit an offence 
punishable under Chapter XII or XVII, or an abetment of such 
an offence. (Ruling of Mad. H.C. 1864 0ns. 75, see Weir, 11—17. 
ist edition: pp. 16-23; 2nd edition, Empress v. Nana, 5 Bom, 140; 
Empress v. Ram Dayal. 3 All. 773.) It has also been decided in 
Bengal that the subsequent offence must be one committed after re- 
lease from prison upon the previous conviction; the liability to 
enhanced punishment for the second offence being ‘* on the ground 
that the sentence already borne has had no effect in preventing a re- 

etition of crime, and has been, therefore, tnsufficient as a warning,” 
Therefore, where a prisoner committed several offences, which were 
made the subject of several trials, the last trial taking place a few 
weeks after those preceding it, while the prisoner was still under- 
going his sentence, the Court held that such convictions could not be 
charged under s.75. (R.v. Pubon, supra.) It is quite clear that the 
second offence must have been committed after the conviction for the 
first. (Empress v. Megha, 1 All. 637.) But if aprisoner, in gaol for 
theft, committed another theft in gaol, it is difficult to see why he 
should not receive an enhanced punishment. 


Where the second offence was not punishable with more than 
three years’ imprisonment, the prisoner cannot be sentenced under 
S$. 75 to'more than six years’ imprisonment, though he might be trans- 
ported for life (Empress v, Mahadu, 6 Bom. 690.) 


See also note to form of indictment. Book II. 


CHAPTER IV. 
GENERAL EXCEPTIONS, 


Nothing is an offence which is done by a 
person who is, or who by reason of a 
bys mistake of fact and not by reason 


Soc ee (OF ;. , , 
by mistake of fact of a mistake of law, in good faith 


believing bimself 4 (1. ; 
indbylaw. believes himself to be, bound by law 
to do it. 
Illustrations. 


_ (a) A, a soldier, fires on a mob by order of his superior Officer, 
. conformity with the commands of the law. A has committed no 
ence, 
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(3) A,an officer of a Court of Justice, being ordered by that 
Court to arrest Y, and, after due inquiry, believing Z to be Y, 
arrests Z. A has committed no offence. 


77. Nothing is an offence which is done by 

a Judge, when acting judicially in the 

wine ating ag exercise of any power which is, or 

cially. which in good faith he believes to be 
given to him by law. 


Commentary. 
The word “ Judge”’ is defined by s. 19. 


Accordingly this section does not protect a Committing Magistrate. 


48. Nothing which is done in pursuance of, or 
which is warranted by the judgment 
or order of a Court of Justice, if done 

cout et? = whilst such judgment of order remains 
ourt of Justice. ‘ ° ; 
in force, is an offence, notwithstand- 
ing the Court may have had no jurisdiction to pass 
such judgment or order, provided the person doing 
the act in good faith believes that the Court had 
such jurisdiction. 
The phrase “ Court of Justice’ is defined by s, 20, 


79. Nothing is an offence which is done by any 
Act done hy a pereon who is justified by law, or who 


person justified, by reason of a mistake of fact and not 
a i einen by reason of a mistake of law, in good 


gle guieds “By faith believes himself to be justified 
by law in doing it. 
Illustration. 


A sees Z commit what appears 'to A to bea murder, A, in the 
exercise, to the best of his judgment exerted in good faith, of the 
ower which the law gives to all persons of apprehending murderers 
in the fact, seizes Z, in order to bring Z before the proper authorities. 
A has committed no offence, though it may turn out that Z was acting 
in self-defence. 


Commentary. 
Chapter IV aims at embracing all those exceptional circumstances 
which may render lawful an act which upon its face appeared to be 
unlawful. This Chapter must be read along with alf the other Chap- 


ters of the Code which treat of unlawful acts, For instance, 5. 299 
states that 
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‘* Whoever causes death by doing an act with the intention of causing such 
bodily injury as is likely to cause death, commits the offence of culpable 
homicide.”’ 


This section taken by itself would impose the penalties of murder 
upon a surgeon, who pro ie performs a dangerous operation which 
results in death. Modified by the exceptions in this Chapter, such 
consequences are, toa great extent (though not, in my opinion, 
entirely,) prevented. 


Sections 76 to 79 relate to the cases of persons who are, or who justi- 
fiably believe themselves to be, acting under the authority of 
law. 


Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. By the very force of the terms, he is doing that which is 
lawful. Occasionally, however, a difficulty may arise, where the law 
under which he acts 1s of an exceptional character, and opposed to the 
ordinary law of the country. ‘his may take place where the ordi- 
nary law is suspended, either by the interposition of a foreign or over- 
ruling power, or by some special act of the sovereign. 


The effect of foreign conquest is to annul, or ral eae the ordinary 
sovereignty of the conquered country; and, while the occupation 
lasts, the laws of the subject state can no longer be rightfully 
enforced, or be obligatory upon the inhabitants who remain and 
submit to the conquerors. No other laws can, in the nature of 
things, be obligatory upon them, for where there is no protection or 
sovereignty there can be no claim to obedience. (Per Mr. Justice 
Story, cited 3 Phill. Int. Law, 737-39.) In cases of civil war, there 
is greater difficulty ; for the first stage of acivil war is always, and 
necessarily, termed rebellion, and those who take part in, or aid it, 
rebels and traitors. But it is quite clear ‘that, wit respect to civil 
war also, obedience involves sovereignty, and sovereignty is tested 
by protection, Dr. Phillimore says :— 


“* The case supposed in always one of the greatest nicety and difficulty. It, 
would rather seem, a4 u matter of speculation, that when an vld Government iw 
eo far overthrown that another Government entirely claims, and at least partially 
exercises, the juriadiction which formerly belonged to it, the individual is 
left tu attach himself to, and to become, by adoption at least, the subject of 
either Governments. The analogy under which it is most just to ravge such 
casea bas been thought to be that which has just been discussed, vizs., the rule 
which applies to cases of foreign conquest, where those only are bound to 


obedience and allegiance who remain under the protection of the conqueror.” 
(3 Phill Int. L. 739.) 


Upon this principle, during the recent mutiny the inhabitants of 
Dethi would have been perfectly justified in paying taxes to, and obey- 
ing the commands of, the King of Delhi; but it would have been 
otherwise at Agra, where British rule was still maintained. So long 
ago as the year 1494, the same principle was asserted in the Statute 
i1, Hen. VII, c. 1, which pronounces all subjects excused from any 
penalty or forfeiture, which do assist or obey a king de facto. 


A much more difficult question arises, when the defence is that tht 
matter complained of was an Act of State, done under the immediate 
orders of the Sovereign, Here, the defence takes the shape, not of 
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a justification, but of a plea to the jurisdiction 5 for, if the defence is 
made out, no Municipal tribunal can take cognizance of the matter. 


It would probably be impossible to define the term “ Act of State,” 
as from their very nature such acts are of a very exceptional character. 
No act will bear this character unless it is done by the State, in its 
corporate and sovereign character, for some State purpose, and rests - 
avowedly upon grounds higher than Municipal law. (See Ameer 
Khan, tn re, 6 B.L.R. 435.) Such acts generally take place in time of 
war, but not necessarily so, the existence of a war being merely the 
strongest possible evidence that the State is acting in its sovereign 
capacity. Upon this ground, no action will liein any Municipal Court 
for false imprisonment, or any other act which takes place in conse- 
quence of the capture of a ship as prize, even though the ship be ulti- 
mately acquitted, and the seizure declared by the prize Court to be 
legal (Le Cauxv, Eden, 2 Doug. 594; Lindov. Rodney, 2 Doug. 613.) 
In a later case the facts were as follows :—After the overthrow of the 
Peishwa in 1818, the British Government seized his territory. The 
Governor of the Fort of Ryegur surrendered it, and was allowed to 
retire to Poonah, where he lived under military surveillance. 
During his residence, a quantity of treasure found in his house was 
seized by the Bombay Government as being public property. The 
seizure was made in July. The Peishwa had surrendered in June, 
but the Mahratta forces were not finally subdued till December. It 
was admitted that Poonah had been for some months in the undis- 
turbed possession of the provisional Government, and that Courts of 
Justice, under the authority of that Government, were sitting for the 
administration of law. An action brought by the executor of the 
Governor of Ryegur was declared untenable By the Privy Council. 
Lord Zenterden said :— 


We think the proper character of the transaction was that of hostile seizure 
made, if not flagrante yet nondum cessante bello, regard being had both to the 
time. the place, and the person, and consequently that the Municipal Court had 
no jurisdiction to adjudge upon the subject; but that, if anything was done 
amies, recourse could only be had to the Government for redress.” (Elphinstone 
v. Bedreechund, 1 Knapp. 816, 360.) 


The same principle was maintained in two cases in which the 
Madras Government were defendants. ‘The first was the case of Syed 
Ally v. E. I. Co., (7 M.I.A. 555.) There, the bill alleged that the 
ae ancestor held an Altumgah Jaghire under grant from the 

abob of the Carnatic; that, after the treaty of 1801, the E. I. Co. 
assumed the Government of the Carnatic ; and, ordering all sunnuds, 
under which the Jaghires were held, to be sent to the Collector, for 
the examination of the titles under which they were claimed, expressly 
promised to restore all such Jaghires to the persons found to be 
entitled. The plaintiff further alleged that Altumgah grants were 
perpetual, and not resumable by the sovereign ; and complained that 
the E. I. Co. had granted away the Jaghire toa person not lawfully 
entitled to it. The Supreme Court decided that the grant by the 
Nabob was perpetual and valid, and decreed for the plaintiff; but 
this decree was reversed on appeal by the Privy Council, who said, 
in giving their judgment, (p 577.) 


_“ Their lordships are of opinion, that the treaty in question did vest the 
rights of sovereiguty in the E. J. Co., and that the , I. Co., in the exercise of 
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what they considered their right of sovereignty, resumed the Jaghire in question, 
and granted it to Khutee Moolah Khan, not in the form of the origival grant 
to hia father, but in terms totally different, being for life only ; and that they 
reserved to thomselves the sayer and other revenue duties. It is in effect the 
same thing, as an act of sovereignty, as if it bad been ci to a mere 
stranger, and no further confirmation of the title of Assim Kban than if such a 
grant had been made. Their lordships therefore are of opinions that the 
Supreme Court of Madras bad no authority to question an act of sovereignty 
exercised on the part of the E I. Co.” 


The next case was that of Kamachee Boye v E. I. Co.,(7 M.LA. 
476) which arose out of the annexation of the Raj of Tanjore, The 
Rajah died in 1855, leaving no male descendants ; and in 1856 the 
Court of Directors declared the dignity of the Rajah of Tanjore to 
be extinct. A Commissioner was sent down to ‘Tanjore ‘ot the 

urpose of making the necessary arrangements. He informed the 
fagnly that he intended to take possession of all the public property, 
of the State; and, availing himself of the presence of some British 
troops, he entered the Fort, and put his seal upp all property, public 
and private. A bill was filed by the personal representatives of the 
late Rajah, in which they acquiesced in the seizure of the public 
property, but clained to be entitled to an account of the personal pro- 
perty. Asin Syed Ally’s case, the Supreme Court decreed for the 
laintiff, but this decree was reversed on appeal by the Privy Council. 
heir judgment is important as showing, that not only the Act of 
State itself, but every act which is incidental and accessory to its 
completion is protected from Municipal jurisdiction. See pp. 531, 
536 of their Judyment: and Jiyoyiamba v. Kamakshi Bayi, 3 Mad. 
H.C. 424, another case, arising out of a later stage of the same 
transaction. 


A later case on the subject was that of the Rajah of Coorg». ELI. 
Co, (30 L.J, Ch. 226; S.C. 29, Beav. 300.) There, the Rajah sued 
the E. I. Co. for the recovery of two promissory notes, which had been 
taken from him in war, and which he alleged that the Company still 
held in trustforhim. The master of the Rolls said :— : 


‘* If this can be fairly represented to be an instance of a foreign power taking 
prisoner au enemy, by means whereof, and while so holding him, obtaining 
posseesian of documents which established his right to recover his debt due to 

im in his private capacity, then it is clear that the plaintiff is entitled to relief, 
and the circumstance that the defendants constitute both the conquering power 
and the debtor does not in any manner vary the question. But if the notes 
were the property of the plaintiff in his character of Rajuh, and if they were 
taken possession of by the defendants in the exercise of their sovereign and 
political power, then this Court cannot interfere.”’ 


The distinction between Acts of State and acts done by the State, 
as affecting the question of Municipal jurisdiction, was very clearl 
shown in two cases decided by the Privy Council, in one of whic 
the jurisdiction was maintained, while inthe other it was denied. 

In the former case the E. I. Co, on the death of the Begum 
Sumroo in 1836, had resumed her lands, and seized certain arms and 
stores which were said to appertain to the tenure. It appeared that 

revious to 1803 the Begum held her possessions in the Dooab under 

india, who was the A ae facto sovereign. Her status was that of a 
Jaghirdar, holding upon a jaidad tenure, #.e., exercising, by a sort of 
d egated sovereignty, the whole administration, civil and criminal, 
within her territory, and drawing all its public revenues, on condition 
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of keeping up a body of troops to be employed, when called upon, in 
the service of the sovereign under whom she held. After 1803 the 
sovereignty formerly possessed by Scindia passed tothe E.1.Co., 
and the status of the Begum remained as before, her sovereign only 
being changed. ‘The lower Courts dismissed the suit on the ground 
that the resumption was an Act of State. This defence was over- 
ruled by the Judicial Committee. ‘They said, 


‘'The Act of Government in this case was not the seizure by arbitrary power 
of territories which up to that time had belonged to another Sovereign State ; it 
was the resumption of lands previously held from the Government under a parti- 
cular tenure, upon the alleged determination of that tenure. The possession 
was taken under colour of a legal title; that title being the undoubted right of 
the sovereign power to resume and retain, or assess to the public revenue, all 
junds within ite territories upon the determination of the tenure under which 
they may have been exceptionally held rent-free. If, by means of the continu- 
unce of the tenure, or for other cause, a right be claimed in derogation of 
this title of the Government, that claim, like any other arising between the 
Government and its subjects, would, primd facie, be cognizable by the 
Municipal Courta of India.’’ Forester v. Secretary of State, 12 B.L,R. 
ve Pe 150; 8.U.18 Suth. 349. See Secretary of State v. Hari Bhanji, 5 

ad, 272. 


In the latter case, the plaintiffs sued to establish their rights as 
mortgagees, under the King of Delhi, of land which had been assign- 
ed in 1803 for the support of the Mogul Sovereignty, and which had 
been seized and ronticcated after the mutiny in 1857. There, also, 
the suit had been dismissed for want of surieuictien: iad this dismissal 
was affirmed. The Judicial Committee distinguished this from the 
case last cited on the ground of the difference between the status of 
the King of Delhi and the Begum Sumroo, The status of Shah 
Alum was that of aking. ‘The Begum was held not to be a sovereign 
princess, but a mere jaidadar under Scindia. The lands had been 
assigned to the Delhi kings by an arrangement which “ was as much 
an Act of State as if it had been carried into effect by formal treaty 
assigned by the British Government. 


‘* Municipal Courts have no jurisdiction to enforce engagements between 
sovereigns founded on treaties. The Government, when they deposed and 
confiacated the property of the late king, as between them and the king, 
did not affect to doso under any legal right. Their acts can be judged of 
only by the law of nations; nor is it open to any other person to question the 
rightfulness of the deposition, or of the consequent confiscation of the king’s 
property.”’ 

‘“The revenues and territories which in 1804 were, by an Act of Btate 
assigned for the maintenance of Shah Alum and his household, were in 1857, 
ulzo by an Act of State, resumed and confiscated. The seizure and confis- 
cation were acts of absolute power, and were not acts done under colour of an 
legal right, of which a Municipal Court could take cognizance.’’? (Raja Sali- 
qram v. The Secretary of State, 12 B.L.R. (P.C.) 167, 184; 8.C. 18 Suth. 389— 
392. See, too, Doss «. Secretary of State, L.R. 19 Eq. 509; Sirdar Bhagwan 
v, Secretary of State, 2 1.A. 38.) 


The same question was discussed in a very recent case before the 
Privy Council, where the Governor of Jamaica pleaded that his 
acts, as Governor, were not cognisable by the Colonial Courts, and 
that, if cognisable, the particular act was an Act of State. The 
Judicial Committee held that 


“* For acta of power done by a Governor, under and within the limits of his 
commission, he is protected, because in doing them he is the servant of the 
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Crown, and is exercising its sovereign authority ; bnt the likeprotection 

be extended to acta which are wholly beyond the authority contided to him. 
Buch acts, though the Governor may assume to do them ae Governor, cannot 
be considered as done on behalf of the Crown, vor to be iu any proper sense 
Acta of State. When questions of this kind arise, it, must necessarily be within 
the province of Municipal Courts to determine the true character of the acts 
done by a Governor, though it may be that, when itis established that the 
particular actin question is really an Act of State policy, done under the 
authority of the Crown, the defence ie complete, and tho Courte can take no 
further cognizance of it.’? (Muagrave v. Pulido, L. R. 5 App. Cas. 102, 111.) 


A plea of this nature, therefore, must always set out facts which will 
show, first that the defendant had authority to act on behalf of the 
Crown in the matter, and secondly, that in so acting, he was professing 
to act as a matter of policy, outside the law, and not as a matter of 
right within the law. 


By 21 Geo. III, c. 70, ss. 1 to 3, it was provided “ that the Governor- 
General and Council of Bengal shall not be subject, jointly or seve- 
rally, tothe jurisdiction of the Supreme Court of Fort William in 
Bengal, for or by treason of any act or order, or any other matter or 
thing whatsoever, counselled, ord: red or done by them in their public 
capacity only, and acting as Governor-General in Council”? And 
“thatif any person or persons shall be impleaded in any action or pro. 
cess, civil or criminal, in the said Supreme Court, for any act or acts 
done by the order of the said Governor-General in Council in writing, 
he or they may plead the general issue, and give the said order in 
evidence; which said order, with proof that the act or acts done, has 
or have been done according to the purport of the same, shall amount 
to a sufficient justification of the said acts, and the defendant shall be 
fully justified, acquitted, and discharged from all and every suit, action, 
and process whatsoever, civil and criminal, in the said Court. Provided 
always, that with respect to such order or orders of the said Governor- 
General and Council as do or shall extend to any British subject or 
subjects, the said Court shall have and retain as full and competent 
jurisdiction as if this act had never been passed.”’ 


The parties were still, however, liable to the jurisdiction of the 
et Courts. ‘/did. ss. 4-6. See R. v. Eyre, LR. 3. Q.B. 487.) 

imilar exceptions are created as to the Governor-General and the 
Governors and Councils of Madras and Bombay by Statutes 39 & 40, 
Geo. III,c.79, s. 3and 4 Geo. IV, c.71, s. 7, and their Charters provide, 
(Madras Charter, ss. 23 & 35; 2 M. Dig. 604, 617; Bombay ies 
ss. 30 & 45; 2 M. Dig. 566-654,) that it shall not ‘be competent for 
the said Court to hear or determine, or to entertain or exercise 
jurisdiction in any suit against the Governor-General of Fort William, 
or the Governor or any of the Council of the said Settlement, for or 
on account of any act or order, or any other act, matter, or thing 
whatsoever, committed, ordered, or done by them in their public 
capacity, or acting as Governor-General, or Governor in Council ;’” 
also that neither of such Courts shall be competent to hear, try, and 
determine any indictment or information against the Governor- 
General, or the Governor or any of the Council of the respective Settle- 
ments, not being for treason or felony. 


Before leaving the subject of Acts of State, it is necessary to observe 
that an act which would possess this character, if expressly ordered by 
the Crown, will become such by a subsequent ratification. This was 
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s0 laid down in the case of Buron v. Denman, (2 Exch. 167,) and was 
approved in the case of Kamachee Boye v. E. I. Co., above referred to, 
(p. 51.) There, the defendant, who was in command of a cruiser off the 
coast of Africa, seized and burnt a barracoon belonging to the plaintiff, 
who was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. This procedure was not warranted by his instructions, but 
was approved of by the British Government when reported. It was 
held that this approval converted the act into an Act of State, for 
which the Crown alone was responsible, and which was beyond the 
reach of any Municipal tribunal, It was also held that such ratifica- 
tion might be communicated by either a written or parol direction 
from the proper department, just as an original order might have 
been. (See, too, Mirzulef v. Yeshvadabai, 9 Bein H.C. 314.) 


All the cases cited upon this head have been instances of civil 
actions, but the rule would be exactly the same if the proceeding were 
of a criminal character. For instance, if the Spanish slave-dealer had 
resisted, and been fired on, and killed, the same reasons which made 
a civil action inadmissible would have served as a defence for Captain 
Denman on an indictment for murder, 


The first illustration appended to s. 76 gives rise to what is occa- 
sionally a difficult question, vzz., how far a soldier is justified by 
leading the commands of his superior officer. ‘Those commands ma 
Be legal or illegal ; and if the latter, they may be believed to be legal, 
or known to be illegal. The first and last of these cases can create 
no doubt. If the command is legal the act is, and would have 
been even without the command, legal. The illustration in question 
states that the soldier fired upon the mob, not only by the order of his 
superior officer, but in conformity with the commands of law. Ifa 
soldier is put to guard a treasury, and it is attacked by a mob who 
cannot be kept off in any other way, he is authorised to fire on them 
under s. 103, even without orders. On the other hand if the order is 
illegal, and is known to be such, the command will be of no avail. 
For instance, if a Police peon were to plead the order of his Jemadar, 
as an excuse for torturing a prisoner to make him confess, suchan 
excuse would be clearly untenable, and the rank of the officer who 
gave the order would make no difference. The intermediate case is 
the only one of any real difficulty ; what is the poctien of a Police- 
man, or soldier who obeys orders of his officer, which he in good faith, 
believes to be legal, and therefore binding u on him, but which turn 
out to be illegal? For instance, suppose a Magistrate forbids a caste 
procession, and the caste persist in carrying it out, and the Magis- 
trate, finding his Police peons insufficient to check the Hi Sas of 
the procession, calls out the military, and directs them to fire, and 
lives are lost. What is the position of the soldier? Here it is plain 
that the Magistrate has taken upon himself to direct the infliction of 
capital punishment upon persons, who could legally only be punished 
with six months’ imprisonment under s. 188. is act would, accord- 
ing to English law, be murder ; and that of the soldiers who obey 
him, however innocently, would be no less. And so it was laid down 
in several cases in England, where sailors of the Royal Navy, acting 
under the express but illegal orders of their officers, killed seamen 
whom: they were attempting to press for the king’s service (East P.C 

312, Foster C. L. 154.) 
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The Scotch law takes a more lenient view of the position of soldiers. 
Mr. Alison says—(Crim. Law, p. 673.) 

** The command of a Magistrate or Officer will exonerate an inferior 
officer or scldier, unless the command be to do something plainly Megal, or 
beyond his known duty.”’ 

Then, after pointing out the peculiar position of a soldier, who is 
‘‘ subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordinary severity, for the purpose of enforcing on his 
part the most implicit obedience to command,’’ he proceeds— 


‘*It will require, therefore, the very strongest case to subject a soldier to 
punishment for what he does in obedience to tho diatinct commands of his 
commanding officer. Bat still this privilege must have its limits ; it is confined 
to what is commanded in the course of official duty, and which does not plainly 
and evidently tranegress its limits. For, what if an officer command a private 
soldier to commit murder, or to steal, or to aid him ina rape, or if he order a 
file of soldiers to fire on an inoffensive multitude ; certainly in none of these 
cases will the privates be exempted if they yield obedience to such criminal 
mandates.” (See also Alison Crim. L. 39, 461.) 


According to this view, the soldier’s exemption depends upon his 
opinion of the legality of the act, and ifthe order is given “in the 
course of official duty, and does not plainly and evidently transgress 
its limits,”? that is, 1f he honestly falls into an excusable mistake of 
law, he will be protected. But this is evidently not the view taken 
by the framers of the Code. His mistake, if he labours under one, 
must be a mistake of fact, and not a mistake of law. If he errone- 
ously supposes his superior officer to be authorised to issue orders 
which are illegal, he will be guilty, and his mistake can only go in 
mitigation of punishment, or as a ground for an absolute pardon, 


Even the orders of the a ace Government of India would be 
no justification of an unlawful act, unless under circumstances which 
constituted the entire transaction an Act of State. (Rogers uv. Rajen- 
dro, 8 M.1.A., 103, but see 21 Geo, III, c. 70, ante p. 55.) 


In no case, however, would such acts as the above be murder, if 
done bond fide by a public servant, in the discharge of his public duty, 
though in excess of his legal powers ; they would be culpable homicide. 
(s. 300. Exception 3.) 


& 
On the other hand, it is easy to conceive acase where a party 
might, under a mistake of facts, conceive himself justified in firing 
into a crowd, and which would be excusable if he did so. Where the 
military are called out to check a riot, if it is proceeding to such a 
height as endangers life or property and cannot be checked by milder 
means ; or if an attempt to arrest the ringleaders is resisted by force, 
and their capture can in no other way be effected, it would be 
lawful to use fire-arms. A vigorous use of powder and ball might 
have stopped the French Revolutions of 1789, 1830, and 1848, and 
certainly would have stopped the Gordon and Bristol riots. If, then, 
the officer in command, erroneously conceiving such a state of things 
to exist, orders his men to fire; and if a soldier, honestly and with 
ood reason believing his life, or those of others, to be in danger, 
ills a man, that act will be justified under s. 76. 


No doubt, as Mr. Alison says, the position of a soldier is a y 
hard one. He is placed between the penalties of two laws—the Civil 


R 
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and Military, But thereis no help for it. This is one of the draw- 
backs of his position, and the safety of the community demands that 
the Civil law should retain him in its grasp, enforcing its principles 
with rigour, but inflicting its penalties with discretion. 


Some of these difficulties are now provided for by the Cr. P.C. 
Chap. IX lays down rules for the dispersion of unlawful assemblies, 
and gives Magistrates and other officers power to compel their dis- 
persion, if necessary, by military force. Section 132 provides that, 
‘* No prosecution ayainst any Mayistrate, Military officer, Police 
officer, soldier or volunteer for any act purporting to be done under 
this Chapter shall be instituted in any Criminal Court, except with 
the sanction of the Governor-General in Council ; and no Magistrate 
or Police officer acting under this Chapter in good faith, no officer 
acting under s. 131 in good faith, no person doing any act in good 
faith in compliance with a requisition under s. 128 or s. 130, and no 
inferior officer or soldier or volunteer, doing any act in obedience 
to any order which under Military law he was bound to obey, shall 
be deemed to have thereby committed an offence (Crim. P.C. s, 132.) 
The authority to the Police to disperse unlawful assemblies given by 
s. 127 applies to the Police in the towns of Calcutta and Bombay (Crim. 
P. C. 5.127.) The repealed Act (XI of 1874. s. 43) extended to the 
Police of Madras. It is difficult to see why the same powers are 
withheld from them now. 


Neither the orders of a parent nor a master willfurnish any defence 
for an illegal act, (Alison Crim. L, 671, 672.) 


The orders of a foreign Government will only justify its own sub- 
jects, or British subjects while within its own jurisdiction. Thus, the 
master of an English ship contracted with the Chilian Government to 
carry to England some prisoners who were sentenced to banishment. 
On reaching England they indicted him for assault and false impri- 
sonment, and, on appeal, the conviction was affirmed. The Court 
held that there could be no conviction for what was done within the 
Chilian territory, for that in Chili the acts of the Government towards 
its subjects must be assumed to be lawful, and that an English ship, 
while within the territorial waters of a foreign State, was subject to 
the laws of that State as to acts done to the subjects thereof. But an 
English slip on the high seas, out of any foreign territory, was sub- 
ject to the laws of England; and, therefore, any jurisdiction under 
the orders of the Chilian Government ceased when the ship passed the 
line of Chilian jurisdiction. It might be that transportation to Eng- 
land was lawful by the law of Chili, and that a Chilian ship might so 
lawfully transport Chilian subjects. But for an English ship the laws 
of Chili out of the State were powerless, and the lawfulness of the acts 
must be tried by English law. (Per Erle, C.J., R. v. Lesley, 29 
L.J.M.C. 97; S.C. Bell, 220. See, too, Phillips v. Eyre, L.R. 4 Q.B. 
225, 240, affd. 6 O.B. 1.) 


Under English law criminal acts, not being heinous felonies, if com- 
mitted by the wife in the presence of her husband, were presumed to 
be committed, under his coercion, and he only was punishable. (Arch, 
18 ; R. vy. Wardroper, 29 L.J.M. 116; S.C, Bell, 249.) But under 
Scotch law these facts furnished no defence, and only went in miti- 


gation of punishment. (Alison Crim. L. 66.) The present Code 
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follows the Scotch law in this respect, with the single exception of 
‘‘ harbouring,” which is no offence when a wife harbours her husband. 
(Mad. H.C. Rul., 12th April 1870.) 


Mistake will be no justification, unless it is a mistake of fact ; and 
not invariably then. It will never be any defence unless, assuming 
the fact to be, as it was erroneously supposed to be, the act done in 
consequence would have been lawful. A man who shoots an inmate 
of ihe house who comes into his room at night, supposing him to be 
a burglar, would be justified ; because, if his supposition were correct, 
he would have authority under s. 103 to kill the offender. But if he 
fired out of his window by day at the same person, supposing that 
he was trespassing upon ae gee | field, this would not be justifiable, 
for an actual trespasser could not lawfully be so assailed. 


The extent to which ignorance of an essential fact may be pleaded 
asa defence to acriminal charge, was much discussed in a recent 
case. (R. v. Prince, L.R. 2 C.C. 154.) The prisoner was indicted 
under an English Statute, which is in substance indentical with s. 361 
of the I.P.C., for unlawfully taking an unmarried girl under the age 
of sixteen out of the possession, and against the will, of her father, 
All the facts were proved, but it was found by the jury that, before 
the prisoner took the girl away, she had told him that she was eighteen, 
and that the defendant bond fide believed that statement, and that 
the belief was reasonable. Uponacase reserved it was held by fifteen 
Judges (Brett, J], alone dissenting) that the conviction was right. The 
judy ments establish the four following rules :— 


1.—That when an act is in itself plainly criminal, and is more 
severely punishable tf certain circumstances co-exist, tgnorance of 
the selena A such circumstances ts no answer toa charge for the 
aggravated offence. For instance, on acharge of assaulting a Policeman 
in the execution of his duty, under s. 353; or of abducting a child 
under ten in order to steal from its person, under s. 369; or of lurking 
house-trespass by night, under s. 444, it would be no defence to 
establish ignorance that theperson assaulted was a Policeman; that 
the child abducted was under ten; or that the hour at which the 
house was broken into was after sunset. (See p. 176 of the report.) 


Il.—That where an act is prima facie innocent and proper, unless 
certain circumstances co-exist, then ignorance of such circumstances 
ts an answer to the charge. For instance, on a charge against a 
carrier of carrying game sent by an unqualified person; or against a 
person for sending vitriol not properly marked as such; or against a 
dealer of being in possession of stores marked with the admiralty 
broad arrow ; it was in each case a sufficient answer to show that the 
defendant was ignorant that he was in fact carrying game, or send- 
ing vitriol, or that the goods in his possession bore the Government 
mark. (See pp. 162, 165, 168, 176.) 


IUl.—That even in the last named cases, the state of the defendant's 
mind must amount to absolute ignorance of the existence of the 
circumstance which alters the character of the act, or toa belief in 
sts non-existence. Where the defendant does the prohibited acts, 
without caring to consider what is the truth as to the facts, or with 
notice of circumstances which ought to put him on enquiry, which 


R ans 


60 MISTAKE OF FACT. [Chap. IV, 


he avoids, the absence of positive knowledge will be no defence. 
(See Pp- 169, 177.) 

The difficulty in Prince’s case was that it came under none of the 
above three heads. To constitute the offence charged it was necessary 
to make out four things, First, that the person taken away was a 
girl, that is a female whose years rendered it probable that she was 
still under guardianship; secondly, that she was in fact in the lawful 
possession of some one; thirdly, that she was taken out of that 
person’s possession without his consent; and, fourthly, that she was 
under sixteen. Unless all four circumstances were combined, the act 
was not unlawful, in the sense of being criminally indictable. On the 
other hand, the absence of the circumstance of age did not make the 
act innocent and proper, except so far as it exempted it from punish- 
ment. It was admitted that if the taker had wrongly believed that 
he had the guardian’s consent tothetaking, he would have been 
excused; so also if he had, though erroneously, believed that the girl 
was not in the possession, or under the guardianship, of any one. 


(See pp. 167, 175.) 


It was asked, on what ground an erroneous belief as to the exist- 
ence of two ingredients in the definition of the offence should be a 
justification, while an equally erroneous belief as to another should 

enone? This was the ground of Mr. Justice Brett’s opinion in 
favour of an acquittal. 


Different answers were given by the other Judges. The judgment 
delivered by Blackburn, J., (p. 170) rests simply on a consideration of 
the language and object of the Statute, as rendering it unlikely that 
the prisoner’s knowledge of the age of the girl could be an essential 
element in the offence. Mr. Justice Denman (p. 178) considered that 
the word “ unlawfully’? which occurs in the Bn lish Statute must be 
taken as “ equivalent tothe words ‘ without jawful excuse! using those 
words as equivalent to ‘ without such an excuse as, being proved, 
would be a complete legal justification for the act, even where all the 
facts constituting the offence exist.’’? He further held that as the 
father had the rights of a natural guardian until the daughter was 
twenty-one, the act of the defendant in taking her out of his custody, 
even on the supposition that she was actually eighteen, was an unlaw- 
ful, though not a criminal act, and, therefore, could not be said to be 
done ‘ lawfully.’ This view clearly could not apply in India in the 
case of Hindu or Mahometan females, with whom, except for the 
purposes of certain Statutes affecting property, minority ceases at 
sixteen. Probably the most satisfactory, and for Indian purposes 
the most instructive view, was that taken by Bramwell, B. He said, 


(p. 175:) 


** What the Statute contemplates, and what I say is wrong, is the 
taking of a female of such tender years that she is properly called a 
girl, can be said to be in another’s possession, and in that other’s care 
or charge. No argument is necessary to prove this; it is enough to 
State the case. The Legislature has enacted that if any one does 
‘this wrong act, he does it atthe risk of her turning out to be under 
sixteen. This opinion gives full scope to the doctrine of the mens rea. 
If the taker believed he had the father’s consent, though wrongly, 
‘he would have no mens rea; so, if he did not know that she was in 
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any one’s possession, nor in the care, or charge, of any one, in those 
cases he would not know he was doing the act forbidden by the 
Statute—an act which, if he knew she was in possession or care of any 
one, he would know was a crime or not, according as she was under 
sixteen or not. He would not know he was doing an act wrong in 
itself, whatever was his intention, if done without lawful causes.” In 
other words, he who does that which is wrong must take the risk of 
its turning out tobe criminal. This would supply us with a further 
rule ; vss. 


IV.—Where an act which ts in itself wrong 1s, under certain 
circumstances, criminal, a person who does the wrong act cannot 
set up asa defence that he was ignorant of the facts which turned the 
wrong into a crime. 


It may be observed that the wording of s.79 is strongly in favour 
of this construction. The mistake of fact must lead the person to 
believe in good faith that he is ‘justified by law in doing it.’ Not 
merely that his act is negatively not punishable, but that it is inno- 
cent and legal, neither in excess of his own rights, nor in violation 
of the rights of others. 


Under s. 52, the mistake must be one in consequence of which the 
party ‘‘ in good faith believes himself to be justified by law in doing 
the act.”’ Good faith is defined by s.52, as involving due care and 
attention. ‘It cannot be supposed that 1f a man merely dreamt of 
a certain state of facts, without any ground for his impression, and 
acted upon it, it would be sufficient. Some facts must exist which 
might give rise to an honest belief on his part that such state of 
facts existed as would have justified his actions.”’” (Per Keating, J., 
Leete v. Hart, L.R. 3 C.P. 325.) 


Mistake, or ignorance, of law, is no ground of defence; the general 
rule being, that every person who has capacity to understand the 
law is presumed to have a knowledge of it. And so far is this 
principle carried, that it has been held that a foreigner could not be 
allowed to show as a justification of his act, (though he might in 
mitigation of punishment,) that it was no offence in his own country, 
and that he was not aware it was considered wrong where he was 
tried. And, however hardly it may bear in some few cases, it is 
evident that the rule is a necessary one. If a criminal could get off 
by pleading ignorance of law, convictions would probably be rare: 
nor could society exist for a year, if even a sincere belief in the 
propriety of his conduct could justify any one who chose to murder 
or steal. (Arch 19.) 


Even in acase where act was innocent before, and was for the 
first time made an offence by Statute, a physical impossibility that 
the prisoner should have known of the Statute was held to be noabsolute 
bar to acconviction. The Judges, however, recommended that the 
prisoners should be pardoned, they having shown that they were at 
sea when the Statute was passed, and that they could not possibly 
have been aware of it. (R. v. Bailey, Russ & Ry. 1.) 


Mr. Bishop remarks upon this point. (Bishop § 378.) 


“* In civil causes it would seem that if law and fact are blended as a mixed 
question, or if one’s ignorance of fact is produced by ignorance of law, the whole 
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may be regarded as ignorance of fact, of which the party is at liberty to take 
advantuge. So, in criminal jurisprudence, if the guilt or innocence of the 
prisoner depends on the fuct, to be found by the jury, of his having been or not, 
when he did the act, in some precise mental condition, which mental condition 
is the gist of the offence, the jury, in determining this question of mental con- 
dition, may take into consideration bis ignorance or misinformation in a matter 
of law. Thus to constitute larceny, there must be an intent to steal, which 
involves the knowledge that the property taken belonge not tothe latter. Yetif 
all the facts concerning the title ure known to the accused, and so the question 
is merely one of law whether the property is hia or pot, still be may show, and 
the showing will be a defence to him against criminal p1ocess, that be honestly 
believed it his, through a misapprehension of law. A mere pretence of claim 
set up by one who does not himself believe it to be valid, does not prevent the 
act of taking from being larceny.”’ 


Sections 77, 78 extend to Judges, and to persons acting under their 
order’s a protection from criminal process somewhat, though not 
altogether, similiar to that which has already been granted to them 
in the case of civil suits by Act XVIII of 1850 (Protection of 
Judicial Officer.) One difference between the two Acts is with regard 
to officers, who are not protected under s.78 unless they do, “in 

ood faith, believe that the Court had jurisdiction.’’ If the bailiff 
happens to be a better lawyer than the Judge or Magistrate, and 
sees that the order is beyond the jurisdiction, he will have no defence 
if he executes it. This seems very hard upon him, as he cannot 
refuse to execute it without resigning his obtice ; or in the case of 
a soldier refusing to carry out an illegal order of a Court Martial, with- 
out exposing himself to be shot. Under Act XVIII of 1850 he is 

rotected in ‘the execution of any warrant or order, which he would 
Ee bound to excute, if within the jurisdiction of the person issuing 
the same.”? Under the Police Acts (XXIV of 1859, 5.54 and V of 
1861, s. 43) a Police Officer, who has acted upon a Ma istrate’s war- 
rant, may plead it, in answer to any prosecution broughi against him 
for so acting ; and the plea is sufficient, notwithstanding any defect of 
jurisdiction in such Magistrate. These certainly seem more sensible 
provisions. 


Where peons, acting under a civil process, arrested a witness on 
his way to Court, who, as such, was privileged eundo morando et 
redeundo, and persisted in the arrest after due notice, it was held that 
they were not protected under s. 78. In that case the officer issuing 
the warrant had jurisdiction, but the special circumstances of the case 
took away their jurisdiction to execute the warrant. (5 R.J. & P. 43; 
Thakoordoss v Shunkur, 3 Suth. Cr. 53.) And so ina case where a 
bailiff, in execuling process against the moveable property of a 
judgment-debtor, broke open the gate. (R. v. McQueen, 7 Suth. 

r. 12; S.C. 3 Wym. Cr. 8.) 


It seems very doubtful whether s.77 protects a judge in respect 
of an act done by him, in a matter where he had no jurisdiction 
whatever. It will be observed, that although the Legislature had in 
view the possibility of acts done wholly beyond the jurisdiction of the 
Court, the protection which is expressly granted in such a case to the 
Officer is not granted in any such expréss and positive words to the 
Judge. It may well be said that a Judge can only be acting judicially 
where he is within his jurisdiction. A High Court Judge, who chose to 
amuse himself by hearing cases in the Mofussil, could not be said 
to be acting judicially, even though he fancied his commission extend- 
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ed sofar. In Calder v. Halket, (2 M.I.A. 293) this view was taken 
of a somewhat similar Statute: 21 Geo. Ill, c. 70; 3.24 0f which 
provides, 


“That no action for wrong or injury shall lie in the Supreme Court against 
any person whatsoever, exercising a judivivl office in the Country Courts for any 
judgment, decree, or order of the said Court.” 


It was held by the Privy Council (p. 306) that this Statute did not 
rotect the Judye where he gave judgment, or made an order, in the 
bond de exercise of his jurisdiction, and under the belief of his having 
jurisdiction, where he had not; but that it only operated to the extent 
of “ protecting them from actions for things done within their jurisdic- 
tion, though erroneously or irregularly done, leaving them lable for 
things done whoily without jurisdiction,” (and see Pedley v, Davis, 
30 LJ. C.P. 374;S C. 10 C.B.N.S, 492; Kemp v, Neville, 31 L.J.C.P. 
158; S.C. 10 C.BN S. 523) 


In either case the Act only applies where the defendants have 
used “ due care and attention,” (s. 52) or, inthe language of the Privy 
Council, “where parties bond fide and not absurdly believe that 
they are acting in pursuance of Statutes and according to law.” 
(Spooner v Juddow, 4 MLA 379; Paraknath v. Collector of Hooghly, 
4 B.L.R A.C. 37;S.C. 13; affd. 7 BL.R. 449; 5.C. 16 Suth. 63. 
See Leete v. Hart, L-R. 3 C.P. 322; Griffith v. Taylor, 2 C.P.D. 194; 
Collector of Sea Customs v. Punniar, 1 Mad. 8g.) Knowledge is 
the gieat criterion upon this point. As the Privy Council say in 
Calder v. Halket, (2 M I.A. 309.) 


“Tt ia weil settled that a Judge of «1 Court of Recordin England, with 
limited jurisdiction, or a justice of the peace, acting judicially, with a special 
and limited authority, is not liuble to un action of trespass for acting without 
jurisdiction, unless he had the knowledgs, or means of kuowledge of which he 
ought to have availed bimeelf, of that which constitutes the defect of jurisdic- 
ed ay Ammiappa v. Moulavi, 2 Mad. H.C. 443; Pralbad v. Watt, 10 Bom. 


Accordingly, where the Judge took proceedings against an 
European over whom he had no jurisdiction, it was held that he was 
protected under 21 Geo. III, c. 70, s. 24, because 


“Tt did not appear, from the evidence in the case, that the defendant was at 
any time informed of the Enrupein character of the plaintiff, or knew it before 
or bad such information as to make it incumbent ou him to ascertain that fact,” 
(QM 1 A.,p 310. See, also, Herman rv. Seneschall, 32 LJ ©.P. 48; 8.0, 18 
C.B.N S$ 392; Roberts v. Orchard, 33 L J.Fx. 65;8C.2H. & C. 769.) 


Where the error under which the Judge acts is one of law, the 
question will be, first, whether as a matter of fact he believed that he 
was acting legally; secondly, whether this belief. was one which, with 
reference to his position and altainments, the difficulty of the matter 
under discussion, and the opinions entertained upon it by others, he 
might reasonably have held ; or whetherthe mistake is one which is 
so irrational that it can only be ascribed to perverseness, malice, or 
corruption. (Seshaiyangar v. Ragunatha Row, 5 Mad. H.C. 345; 
Ragunada Row v. Nathamuni, 6 /6id. 423.) 


_On the other hand, the protection given to an officer under s, 77 
will often d d upon whether he professes to be acting judicially, 
ornot. A Collector acting under the Madras Regulations V (Juris- 
diction of Collectors) and IX (Malversation) of 1822, or under the 
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Bengal Act X of 1859, will be protected, since he comes under the 
terms ofs.19. But if he were merely arranging a revenue question, 
he would not be acting judicially at all; end it has been held in 
Bengal that a Magistrate, removing an obstruction under the 
conservancy provisions of Bengal Act VI of 1868, (Police Conservancy 
and Improvement) is not acting judicially, and is not protected from 
civil suit by Act XVIII of 1850, (Protection of Judicial Officers) 
and therefore, of course, not from criminat proceedings under s. 77. 
(Chunder Narain v. Brijo 14 B.L.R. 254; S.C. 21 Suth, 391.) Under 
the Crim. P.C.S. 142 no suit can be brought against a Magistrate who 
in an urgent case issues an injunction to prevent imminent danger or 
serious public injury froma nuisance. 


The nature of the acts to which protection is given was pointed 
out by the Privy Council in the same case (p. 308), where they said, 

** Tt is not merely in respect of acts in Court, acts sedente curid, that a Judge 
has an immunity, but in respect of all acts of a judicial nature ; and an order 
under the seal of the Fonjdary Court, to bring a native into that Court, to be 
there dealt with on a criminal charge, is an act of a judicial nature, and, whether 
there was irregularity or error in it, or not, would be dispunishable, by ordinary 
process of law.’’ 

The words “ Judge’’ and “ Court of Justice’’ are defined by ss. 19 
and 20, 


80. Nothing is an offence which is done by acci- 
Accident in the @0Dt or misfortune, and without any 
doing of a lawful criminal intention or knowledge, in 
si the doing of a lawful act in a lawful 
manner, by lawful means, and with proper care and 
caution. 
Illustration, 


A is at work with a hatchet ; the head flies off and kills a man who 
is standing by. Here, if there was no want of proper caution on the 
part of A, his act is excusable and not an offence. 


Commentary. 


In cases of accident the two material questions are, first, as to the 
innocence of the act really intended ; and, secondly, as to the caution 
with which itis done. If a horse runs away with its rider and kills 
some one in the road, this will be merely accident ; (see Holmes 1. 
Mather, L.R. 10 Ex. 261) ; but it would be otherwise, though the imme- 
diate act was beyond the prisoner’s control, if he has himself, by his 
own misconduct, brought such a state of things about. Where two 
omnibuses were racing, and one ran over a man, the defence was, 
that the horses were running away. Patteson, J., in charging the 
jury said, 

‘* The question is, whether you are satisfied that the prisoner was driving in 
such a negligent manner that, by reason of his grossa neghgence, he had lost the 
command of his horses ; and that depends on whether the horses were unruly 
or whether you believe that he had been racing with the other omnibus, and 
had so u his horses that he could not stop them ; because, however he might 
be endeavouring to stop them afterwards, if he had lost the command of them 
by his own act he would be anawerable.”” (1 Russ,, §28.) 
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As to the second point, 


“* The caution which the law requires is not the utmost caution that can be 
used, but euch reasonable precaution as ia ased jn similsr cases, and haa been 
found by lony experience, and iu the ordinary course of things, to auswer the 
end.”’ (Alison Crim. L. 143.) 


Where a man discharged tis gun before he went out to dinner, 
and on returning took it up and touched the Giger, when it went 
off and killed his wife, the fact being that it hiid been loaded in his 
absence, and without his knowledge, Mr Justice Josfer directed an 
acquittal, “being of opinion, upon the whole evidence, that he had 
reasonable ground for beheving the gun was not loaded.” (Koster 
Cr. L. 263.) And so, in another case, the prisoner was charged with 
having fired a fowhliny piece, loaded with small snot, ina tield within 
an easy shot of a high road, where petsons frequently passed, and in 
the direction of the toad, and kdled a gil who was passing at the 
time. Ttappeared an evidence that the shot was really a long one, 
being above fitty yards, and that at proved tatal only Ly one of the 
leads having unfortunately penetrated the child’s eye, while the 
other shot hardly penetrated the skin. “Lhe Court held the death 
accidental in these circumstances, and so the jury found. (Alison 
Crim. L. 144.) 


81. Nothing isan offence merely by reason of its 
being done with the knowledge that 
Act likely to it is likely to cause harm, if it be done 


fanse harm, bnt ‘ ie, a8 ‘ ; 
done without a2 Without any criminal intention to cause 


criminal = intent . ; 0} > 
ce jetent, harm, and in good faith for the pur- 


other harm. pose of preventing, or avoiding, other 
harm to person or property. 


Explanation.—lIt is a question of fact in such a 
case, whether the harm to be prevented, or avoided, 
was of such a nature, and so imminent, as to justify, 
or excuse, the risk of doing the act, with the know- 
ledge that it was likely to cause harm. 


/illustrations. 


(a) A, the Captain of a steam vessel, suddenly, and without an 
fault or negligence on his part, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a boat 
B, with 20 or 30 passengers on board, unless he changes the course 
of his vessel, and that, by changing his course, he must incur risk of 
sunning down a boat C, with only 2 passengers on board, which he 
may possibly clear. Here, if A alters his course without any 
intention to run down the boat C, and in good faith for the purpose 
of avoiding the danger to the passengers in the boat B, he is not 
guilty of an offence, though he may run down the boat C, by doing 
an act which he knew was likely to cause that effect, if it be found as 
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a matter of fact that the danger which he intended to avoid was such 
as to excuse him in incurring the risk of running’ down the boat C. 


(6) A, ina great fire, pulls down houses in order to prevent the 
conflagration from spreading. He does this with the intention, in 
good faith, of saving human life or property. Here, if it be found 
that the harm to be prevented was of such a nature and so imminent 
as to excuse A’s act, A is not guilty of the offence. 


Commentary. 


This section is very obscure. Every person is supposed to intend 
what he knows will happen. If he knows that an act will cause harm 
he is supposed to intend harm, and an intention to do harm 1s, prima 
Jacie, criminal. We are not told, except by the illustrations, what 
are the circumstances under which such an act could be done without 
acriminal intention. Norare we told whether the harm to be prevent- 
ed, or avoided, must be harm to others, or may be merely harm to 
the person himself. 


Looking at the illustrations, it would appear that the words ‘ if it 
be done without any criminal intention to cause harm,”’ must be taken 
to mean very much the same thing as the clause which follows them ; 
and that the whole section comes to this; that where a man, reason- 
ably believing that injury to some one is inevitable, honestly does 
that which he thinks will produce the smallest amount of injury, he 
is not to be held hable for the harm which actually results. ‘Vake, 
for instance, such an extreme case as that of the General who sent a 
small party of men to stand over a mine, with the deliberate inten- 
tion that they should be blown up, in order that the rest of the divi- 
sion might pass over in safety. 

Where a person placed in his toddy pots juice of the milk bush, 
knowing that if taken by a human being it would cause injury, and 
with the intention of thereby detecting an unknown thief, who was 
in the habit of stealing his toddy, and the toddy was drunk by, and 
injured, some soldiers who purchased it from an unknown vendor, it 
was held that he was rightly convicted under s. 328, and that s. 81 
was no defence. (R. v. Dhania, 5 Bom. H.C. C.C, 59.) 


The more important question remains, whether a man is justified 
in doing an injury to others to prevent an injury to himself? For 
instance; if he is starving, may he steal? ‘The explanation furnishes 
no assistance, for it does not inform us what sort of harm it is, which 
is of such a nature and so imminent as to justify the act. I conceive 
that unless in cases which come under ss. 96-105, the harm must be 
harm to others, and in general harm of a publice character. The 
English Jurists are all agreed that no amount of necessity will justify 
a man in stealing clothes or food, however much his wants may go in 
mitigation of his punishment. (1 Hale, 54; 2 East, P.C. 698.) And 
the rule of Scotch law is the same. (Alison Crim. L. 674.) And so 
the framers of the Penal Code say, (note p. 21.) 

‘“ Nothing is more usual than for thieves to urge distress and hunger as 
excuse for their thefts. It is certain, indeed, that many thefts are committed 


from the pressure of distress, so severe as to be more terrible than the punishment 


of theft, and than the disgrace which that punishment brings with it to the mass 
of mankind. It is equally certain that when the distress from which a man 
oan relieve himself by theft ie more terrible than the evil consequences of theft, 
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those consequences will not deter him from committing theft. Yet it by no 
means follows that it is irrational to panish him forthett, Forthough the fear 
of punishment ia not likely to keep any man from theft when he is actually 
starving, it is very likely to keep him from beiug in a starving state. It is of no 
effect to counteract the reresiat ote motive which immediately prompts to theft. 
But it is of great effect to counteract the motives to that idleness and that pro- 
fusion which end in bringing uw man into acondition in which no law will keep 
him from committing theft.’ 


The only instance in which the English law admits that one man 
may sacritice the riyghes of an innocent man for his own interests, is 
such a case as that of two shipwrecked men getting upon a plank 
which will only support one, where either may thrust off the other if 
he can. (1 East, P.C 294.) But here plainly the only question 1s 
whether one or both are to perish, 


Lord Hale observes, however, that, 


“ By the Bhodim daw and the eommon maritime custom, if the common 
provisions for the sbip’s company fail, the master may, auder certain tem para. 
meuts, break open the tarete chowt of the insriies er passengers, and make @ 
divtribation or that particular and private provision for the preservation of the 
stup s company.’ Ci thale, 05 ) 

And so, I have no doubt, i would be Lawful to du in the case of a 
town besieged, where it was indispensable for the satety of all that 
the provisions should be equally divided, 


82. Nothing is an offence which is 
done by a child under seven years of 
ae. 


83. Nothing is an offence which is done by a 


Act of a chia Child above seven years of age and 
7andunder under twelve, who has not attained 


of age, 


not sufi. SUfficient maturity of understanding to 
of jndge of the nature and 
of his conduct on that occasion. 


Commentary. 


These sections leave the law very much as it is in England and 
Scotland, making allowances for the comparative precocity of children 
in the East. According to English law, lite is divided into three 
periods. lp to seven years there is an absolute incapacity for crime 
and this is so enacted by s.82. After fourteen a youth is in precisely 
the same state as to criminal responsibility as any grown man; 
s, 83 makes this period of responsibility come two years earlier. In the 
intermediate period cuminal responsibility depends upon the state of 
the mind, and this also agrees withs 83. Nothing ig said in the Code, 
however, upon the presumption which is to be drawn, in the absence 
of all evidence, as to whether a child in this transition stage is of 
sufficient maturity to be called to account for its actions or not. 
Possibly this was passed over as being s matter of evidence. The 
Commissioners, however, in their first report 1846, s. 117, Say in 
reference to this section, “ It would seem from this that maturity of 
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understanding 1s to be presumed in case of such a child unless the nega- 
tive be proved on the defence.’’ It is difficult to see why there should 
be any presumption that a child who, only a week ago, was absolutely 
exempt from punishment on the score of immaturity, should be pre- 
sumed, after seven days have elapsed, to be of mature mind. Itis 
also difficult to see how the negative could possibly be proved, in the 
case of any child above seven. According to English law, during this 
second period, ‘An infant shall be prima facie deemed to be doli 
incapax, and presumed to be unacquainted with guilt; yet this pre- 
sumption will diminish with the advance of the offender’s years, and 
will depend upon the particular facts and circumstances of his case. 
‘The evidence of malice, however, which is to supply age, should be 
strong and clear beyond all doubt and contradiction.’ (1 Russ, 109.) 


The onus of proof, therefore, would in England in all cases lie upon 
the prosecution. Accordingly, instances are to be found in which 
children so young as eight years have been hung, the evidence show- 
ing them to have had a pertect knowledge of the nature of their act, 
and a steady determination to perpetrate it. One remarkable instance 
is mentioned by Mr Russell. A boy of ten, and a girl of five, years 
old were living together in the same house; the latter was missed 
one day, and after considerable search her body was found buried in a 
dunghill, and shockingly mangled. The boy, when questioned, at 
first denied all knowledge of the matter. When the Coroner’s Jury met, 
he was again charged, but persisted still in his denial. At length, 
being closely interrogated, he fell to crying, and said he would tell 
the whole truth. He then said that the child had been used to foul 
herself in bed; that she did so that morning (which was ascertained 
to be untrue); that thereupon he took her out of her bed, and carried 
her to the dungheap, and witha large kmife, which he found about 
the house, cut her in the manner the body appeared to be mangled, 
and buried her in the dungheap, placing the dung and straw that was 
bloody under the body, and covering it up with what was clean; and 
having so done, he got water and washed himself as clean as he could. 
He was ultimately convicted upon his own confession, corroborated 
be other circumstances, and his case was referred for the opinion of 
all the Judges, who unanimously agreed, ‘“ that there were so many 
circumstances stated in the report which were undoubtedly tokens of 
what Lord Hale calls @ mischievous discretion, that he was certainly 
a proper subject for capital punishment, and ought to suffer; for 
it would be of a very dangerous consequence to have it thought 
that children may commit such crimes with impunity.” (1 Russ. r1o, 
Arch. 12.) Practically, the boy was not executed; and probably the 
humane spirit of the present age would refuse under any circum- 
stances to carry out the extreme sentence of the law upon one so 
young. Still, the case is of value as exemplifying the maxim, malitia 
supplet @tatem ; a mischievous discretion makes up for want of years. 


There is another point which is not referred to in s. 83, pessibly as 
being also a matter of evidence; I refer to the invincible presumption 
raised by the English law, that up to fourteen there isa physical 
incapacity for the crime of rape. (1 Russ. 110.) It will be observed 
that the only ground of exemption under s. 83 is mental immaturity ; 
but where a particular crime involves a certain organic power which 
is ordinarily wanting up to a certain age, it seems only fair toraise a 
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presumption that up to that age the crime cannot be committed. Ad- 
mitting the principle to be a correct one, it may be doubted whether 
exactly the same time would be fixed in this country, taking the pre- 
cocious maturity of Hirdoos into consideration. With respect to 
offences upon girls, the legislature seems to assume that they come to 
maturity two years earlier here than in Europe. (Compare the Indian 
Act 9, Geo, IV, c. 74, 5. 63 with the corresponding English one 9 Geo. 
1V,c. 31,8.17) And, possibly, the same view may be taken in the 
case of a boy charged with rape. 


In some of the American Courts the conclusive presumption against 
male puberty before fourteen is rejected, and evidence ts admitted to 
establish the existence of physical capacity (Bishop, § 466.) 


Under the Cr. P. C, 5. 399. where any person under sixteen shall 
be sentenced to imprisonment for any offence, the Court passing the 
sentence 1s authorized to direct the confinement of the offender ina 
reformatory recognised by Government, instead of consigning him to 
jal. 


84. Nothing isan offence which is done by a 
person who, at the time of doing it, 
by reason of unsoundness of mind, ig 
incapable of knowing the nature of the 

act, or that he 1s doing what is either wrong or con- 
trary to law. 


Commentary. 


Every one atthe age of discretion is, by law, presumed to be sane 
and accountable for his actions, unless the contrary be proved. And 
if a lunatic has lucid intervals, the law presumes the i ia to have 
been committed in alucid interval, unless it appears that he was 
actually under the influence of his distemper at the time (1 Russ. 113,) 
or that a fit of madness had existed a very short time previously. 
(Alison Cr. 1. 652, G39.) And in all cases, where the commission 
of the crime is admitted, but this, or any other incapacity, is alleged, 
the onus of proving it lies upon those who set it up, and if they fail to 
prove it affirmatively to the satisfaction of the Judge, he is bound to 
convict. (R. vw. Stokes, 3 C. & K,. 185.) 


Defect of understanding is of three sorts—idiocy, lunacy, and that 
which is merely temporary and artificial, being brought on by 
drunkenness, opium-eating, or such like cause, 


Idiocy 1s the ordinary case of one who has never had any reason, 
or lucid interval, from his birth. It is generally easy of proof, as 


being a matter of notoriety, and of course, when established, is a 
complete defence. 


Lunacy presents much greater difficulties on account of the number- 
less phases which it presents, and the imperceptible degrees by which 
it dwindles down into something little beyond eccentricity, or oddity 
of manner. In the majority of cases, where a prisoner is shown to be 
a violent madman, dangerous to all around him; or to be mentally 
estranged from mankind, incapable of thinking; or acting like a 
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human being—the matter is simple enough. Providence has not left 
him that amount of reason which ts necessary to make him accountable 
for his acts. If this state of mind is subject to lucid intervals, the 
further question is introduced whether the act was perpetrated in a 
lucid interval or not. But often the insanity is of a different type; 
the delusion is only partial—a monomania as it is called—which affects 
him on particular points, or in respect to particular persons—leaving 
him, as to other matters, in the ordinary state. How is his act to be 
judged of when it is connected with the subject of his delusion? How, 
when it has no connection with it? Maya man justify a larceny 
on the ground of a belief that he is Emperor of China; or can he 
be acquitted of murder because he conceived that the murdered man 
was an enemy to his country ? 


These points have all undergone repeated discussion, and pro- 
bably the most clear and lucid treatment of the entire matter will 
be found in the answers given by the English Judges to certain 
questions proposed to them by the House of Lords, in the case of R. 
v. M’Naughten (10 Cl. and Fin., 200; S.C. 1 C. and K. 130) quoted 
int Russ. 121. The questions were as follows :— 


‘* 1st. Whatis the law respecting alleged crimes, committed by persons 
afflicted with iusane delusion in respect of one or more particular subjects or 
rgons ; a8, for instance, where, at the time of the commission of the alleged 
ime, the accused knew he was acting contrary to law, but did the act com- 
plained of with a view, under the influence of insane delusion, of redressing 
or ee some supposed grievance or injury, or of producing some public 
nefit 


‘* 2nd. What are the proper questions to be submitted to the jury when a 
person, alleged to bo afflicted with insane delusion respecting one or more 
particular subjects or persons, is charged with the commission of a crime, 
(murder for example,) aud insanity is set up as a defence P 


‘8rd. In what terms ought the question to be left to the jury as to the 
prisoner’s state ot mind at the time when the act was committed ? 


“4th. Ifo person, under an insane delusion as to the existing facts, commits 
an offence inv consequence thereof, is he thereby excused ? 


“5th. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previous to the trial, but who was present during the 
whole trial and the examination of all the witnesses, be asked his opinion as to 
the state of the prisoner’s mind at the time ot the commission of the alleged 
crime, or his opinion whether the prisoner was conscious, at the time of doing 
the act, that he was acting contrary to the law, or whether he was labouring 
under and what delusion at the time ?” 


To these questions the Judges (with the exception of Maule, J., who gave on 
his own account a more qualified answer) answered as follows :— 


To the first question :—‘‘ Assuming that. your Lordship’s inquiries are con- 
fined to those persons who labour under such partial delusions only, and are not 
in other respects insane, we are of opinion, that, notwithstanding the party did. 
the act complained of with a view, under the influence of insane delusion, of 
redressing or revenging some supposed grievance or injary, or of producing some 
public benefit, he is nevertheless punishable, according to the nature of the 
crime committed, if he knew, at the time of committing such crime, that he was 
acting contrary to law, by which expression we understand your Lordships to 
mean the law of the land.” 


- To the 2ud and 3rd questions :—‘‘ That the jury ought to be told in all cases 
t every man is presumed to be sane, and to possess a sufficient degree of 
reason to be responsible for his crimes, until the contrary be proved to their 
satisfaction ; and that, to establish a defence on the ground of insanity, it must 
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be clearly proved that, at the time of the committing of the act, the party 
accused waa labouring under such « defect. of reason, from disease of the minc 
as not to know the nature and quality of the act he was doing, or, if be did 
know it, that he did not know he was doing what was wrong. The mode of 
putting the latter part of the question to the jury on these occasions has 
generally been, whether the accused, at the time uf doing the act, knew the 
difference between right and wrong, which mode, though rarely, if ever, 
leading to any mistake with the jury, is not, us we conceive, so accurate when 
put generally, and in the abstract, as when put to the purty’s knowledge of 
right and wrong, is respect tothe very act. with which he is charged. It the 
question were to be pat as to the knowledge of the accused, solely and excla- 
sively with reference to the law ot the land, 1t might tend to confound the jury, 
by inducing them to beheve that an actual knowledge of the law of the lind 
was essential in order to lead to a conviction, whereas the Jaw is administered 
upon the principle that every one must be taken conclusively to know it, without 
proof that he does know it) If the avcased was conscious that the act was one 
which he ought not to do, and if that act was at the same time conttary to the 
law of the lind, heas punishable ; andthe usual course, therefore, has been to 
leave the question to the jury, whetherthe party accused had a eufficient degree 
of reason to know that he was doing an act Chat was wrong; and this course, 
we think, is correct, accompamed with such observations and explanations as 
the circumstance of each particular case may require.” 


To the fourth question -—"f The answer to this question must, of course, 
depend on the nature ot the delusion ; bat making the same assumption as we 
did betore, that he labours under auch partial deluson only, and is notin other 
respects insane, we think he must be considered in the same situation as to 
responsibility ua if the tacts with respect to which the delusion exists wore real? 
For exauple, if, under the influence of his delusion, he supposes anotber man 
to bein the act of attempting to take away his hfe, and he killa thatman, ashe 
supposes, in self-defence, he would be exempt from punishment, Tf hie delusion 
was that the deceased has inflicted a serious injury to bis character and fortune, 
aud he killed bimin revenge for such supposed injury, he wuuld be liable to 
punishment.” 


And tothe last question :—"' We think the medical man, under the circum- 
stances supposed, cannot in strictness be asked his opinion in the terma above 
stated bec ue each of thoke questions involves the determination of the truth 
of the facta deposed to, which at isfur the jury to decide ;and the cuestions 
are Not mere questions upon a matter of science, in which case such evidence is 
admissible. But where the facts are admitted or not disputed, and the question 
becomes substantially one of science only, it may be convenient to allow the 
question to be putin th.t general form, though the same cannot be iusisted on 
as a mutter of right ’’ 


The whole subject is exhaustively discussed by Mr. Justice Stephen, 
in his recent work on the History of the Criminal Law, vol. II, chap. 19. 


It is a wise caution which was given by Baron Hfume not “to 
receive as evidence of madness the atrocity or brutality of the act 
itself that has been done, though there has been no previous symptom 
of the disease.’” (Alison Crim. L. 653.) In many remarkable trials 
in England an attempt has been made to set up insanity on this 
ground, but the Judges have always strenuously resisted the intro- 
duction of a principle, which would make a criminal safe in proportion 
to the barbarity of his acts. Mere crime, however savage and purpose- 
less, 1s unfortunately only too consistent with all that we ioe of 
human nature, Andit is also most necessary to remember, that * mere 
oddity of manner, a half craziness of disposition, if unaccompanied by 
an obscuring of the conscience will not avail the prisoner.’’ (Alison 
Crim. L. 655.) The evidence must prove an alienation of reason, per- 
verting the moral sense. (R. ». Nobin Chunder, 13 B.L.R. Appx. 20; 
S.C. 20 Suth. Cr. 70.) 
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The case of persons who are deaf, or dumb, or both, is occasional 
one of much difficulty. One who was deaf and dumb from birt 
used to be assumed to be also an idiot, since he had no means of 
acquiring information asto the law of the land, or of learning the 
distinction between right and wrong. This presumption, however, 
might be rebutted by showing that he had the use of his understand- 
ing, and of course would vanish, if it were proved that he had been 
fully instructed, as many have been by the well-known discoveries 
in the art of teaching such persons. Where, therefore, such a person, 
ora person merely deaf, or merely dumb, stands charged with an 
offence, three states of fact are possible. ‘The evidence may show 
that he is actually destitute of such an amount of reason as makes 
him a responsible being. In that case he would be dealt with as an 
ordinary idiot. Or, he may appear to have sufficient intelligence, 
and there may also be means by wiiting, or by such a system of 
signs as he understands, of communicating with him, so a3 to convey 
tohim the nature of the charge and evidence against him, and so as 
to admit of his making a defence. In that case his trial would 
proceed, and he might be convicted and punished. Of course, very 
great caution would be requisite before such a conviction could be 
considered’satisfactory. An intermediate state of things would arise, 
where the evidence established his mental intelligence, but no means 
existed of communicating with his mind, or of enabling him to 
communicate with the witnesses or the Court. In such a case the 
old English practice used to be, to let the trial proceed, the Judge 
watching the case on behalf of the prisoner. It is evident, however, 
that a prisoner tricd inthat manner might be convicted on a charge 
of whose nature he was utterly ignorant, and to which he could have 
given acomplete answer. ‘Lhe modern course is that which was adopt- 
edin R. », Dyson (7 C. & P. 305) which was followed in R.v, Pritchard, 
(Jbid. 303.) In the latter case, Alderson, B. saidto the jury, “ There 
are three points to be inquired into :—Fvrst, whether the prisoner is 
mute of malice or not; secondly, whether he can plead to the indict- 
mentor not; fierd/y, whether he is of sufficient intellect to comprehend 
the course of proceedings on the trial, so as to make a proper 
defence—to know that he might challenge any of you to whom he 
may object—and to comprehend the details of the evidence which tn 
a case of this nature must constitute a minute investigation. Upon 
this issue, therefore, if you think that there is no certain mode of 
communicating the details of the trial to the prisoner, so that he can 
clearly understand them, and be able properly to make his defence 
to the charge, you oughtto find that he is not of sane mind. It is 
not enough, that he may havea general capacity of communicating 
on ordinary matters.”’ (Acc. R. v. Berry, 1 O.B.D. 447.) 


ood 


In all the above cases the jury found that the prisoner was of non- 
sane mind, in the sense of being unableto take an intelligent part 
in the proceedings, and the Court ordered the prisoner to be confined 
in prison during the pleasure of the Crown under 39 & 40, Geo. III, c. 
948.2. The Cr. P.C. 1882 now provides (s. 341) that “if an accused 
person, though not insane, cannot be made to understand the pro- 
ceedings, the Court may proceed with the inquiries or trial; and, in 
the case of a Court other than the High Court, if such inquiry results 
in a committal, or if such trial results in a conviction, the proceedings 
shall be forwarded to the High Court with a report of the circumstances 
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of the case and the High Court shall pass thereon such order as to it 
seems fit.”’ 


This section applies to persons whose inability to understand the 
roceedings arises from their being deaf or dumb, or ignorant of the 
anguage, or from any other similar cause except unsoundness of 
mind, (Empress v. Husen, 5 Bom. 262.) 


The Cr. P.C. Chap. XXXIV contains rules for the treatment of 
lunatics. Where a prisoner, against whom a charge is preferred, ts 
shown to be of unsound mind and incapable of making lus defence, 
the case is to be postponed, but to continue pending, and the prisoner 
is to be released on bail, or kept in custody, accurding to the character 
of the offence charged, (ss. 463-469.) 


“ Whenever any person is acquitted, upon the ground that atthe time at 
which he is alleged to huve committed an offence he was, by tease e ef unsound. 
nese of mind, iucupable of knowing the nature ol the uct alleged as conmntitudiug 
the offence, or that it wae wrong or coutrary to how, the tindiug eball state 
eepecially whether he committed the actor not.”’ (a. I7U j 


The case is then to be reported to the Local Government, who may 
commit the person to custody in a lunatic asylum or other safe place 
(s. 471) or hand him overto his friends for sate keeping. (5.475) 
If committed to a lunatic asylum under s. 430, he can only be released 
upon the report of a commission, to the effect that ‘ they consider 
that he can be set at liberty without danger to himself, or any other 
person.”’ (s. 474.) 


In addition to the powers conferred by this Act, provision has been 
nace) 14 & 15 Vict. c. 81, for the removal from India of persons 
charged with oftences, and acquitted, or not tried on the ground of 
insanity. Section 1 makes it lawful for the person, or persons, 
administering the Government of the Presidency in which such persons 
shall be in custody, to order such person to be removed from India to 
any part of the United Kingdom, there to abide the order of Her 
Majesty concerning his or her safe custody, and to give such direc- 
tions for enabling such order tobe carried into effect as may be 
deemed proper. (12 re Maltby, 7 O.B.D. 18.) 


Section 4 provides for the recovery from the lunatic of the expenses 
so incurred. 


See, also, Act XXXVI of 1858 (Lunatic Asylums,) and Act IL of 
1867, (High Court: Convicts) as to removal of lunatic prisoners from 
jatl to a lunatic asylum. 


85. Nothing is an offence which is done by a 
person who, at the time of doing it, 
Act ofa person: ‘ : : ; 
of judg- 18, by reason of intoxication, incapable 
by reso” of knowing the nature of the act, or 
nis that he is doing what is either wrong 
or contrary to law, provided that the 
thing which intoxicated him was administered to him 


without his knowledge or against his will. 
10 


“That where a peculiar huowledge was an element of the guilty act, requir- 
ing vice discrimination and judgment, agin passing a counterfeited bank bill 
knowing it to be counterfeit ; and where deliberation and premeditation are 
necesanry ingredients of the erime, asin murder of the first degree —evidence of 
intoxication ia admissible and property be taken into consideration by the jury, 
iu determining the question as tothe guilty kuowledge in the one case, and as 
to the deliberntion aud premeditation iu the other.’’ (Bishop § 499, n. 3.) 


The Penal Code requires it to be assumed that a man voluntarily 
drunk had * the same knowledge as he would have had if he hgd not 
been intoxicated.”” ‘Vherefore, where fiom a given state of facts the 
law assumes a particular knowledge, or that knowledge is a matter 
of necessary inference, intoxication cannot be set up. For instance, 
ifa man shoots another, he would not be allowed tosay that he was 
drunk, and did not know that he held a pistol in his hand, or that 
the effect of discharping it would be to cause death. So, if he killed 
another under circumstances which, had he been sober, could have 
created noalarm in his mind, he would not be allowed to plead that 
through intoxication he imagined that his life was in danger. But 
where it isincumbent on the prosecution to make out specific know- 
ledge of a particular fact, and where the circumstances raise no 
necessary inference of it, the rule might be different. For instance, 
ifa manis charyed with passing off a counterfeit rupee, knowing it 
to be such, the knowledge must be made out by the prosecution, and 
is not necessarily to be assumed, though it night be inferred from 
the mere fact of passing the coin. Suppose the fact to be established 
that the man had sevetal youd rupees in his pocket, but knew also 
that he bad one bad rupee, sll it would have to be made out that 
he knew he was paying the bad rupee, not merely that he had the 
means of knowing, if he had taken better precautions. It would be 
clearly admissible to show that he was in a hurry to catch a train, and 
theretore did not examine the com; and [ can see no reason why 
evidence of his intoxication should not be admissible for the same 
purpose. Hurry is a state of mind voluntarily brought about just as 
much as drunkenness, 


Section 8 lays down no rule as to the inference of intent in cases 
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of intoxication, A man is assumed to intend the natural or necessary 
consequences of his own act, and mm the majority of cases the question 
of intention is merely the question of knowledge. [If [strike a man 
on the head with a loaded club, [am assumed to know that the act 
will probably cause death; and, if that result fullows, | am assumed 
to have intended that it should. As the diunkard is assumed to have 
had the knowledge, he must necessarily be assumed to have had the 
intenlion ; since, assuming the knowledge, the law will allow no other 
explanation of the act to be given, But sometimes, in determining 
the quality of an offence, evidence is necessary of a specific existin 
state of mind, which must be found asa fact, and cannot be assumed, 
For instance, supposing a fatal blow to be struck under circumstances 
of grievous provocation ; it might be shown that, notwithstanding the 
provocation, the defendant had acted, not under its influence, but trom 
a pre-conceived malicious resolve to kill, If so, the offence would be 
murder. But the mere fact of the deadly blow would not be sufficient 
evidence for that pupose. Given the provocation, the legal ifiference 
derivable from the character of the blow would be exhausted in 
making the act be culpable homicide not amounting to murder, 
Evidence of a different state of mind would be required to constitute 
the yraver charge. In this state of things intoxication might be an 
answer to the charge of murder. As Mr. Bishop observes, (§ 493.) 
“The better doctrine is that if, for instance, the question is, whether the 
killing arose from a provocation giver, at the time, or from previous malice, 
evidence «f the prisoner'a basiug been too drunk to carry this previous malice 
in his heart may be admitted. And tho considerntion is not to be withheld 
from the jury that his drunkenness may render more weighty the presumption 
of hia having yielded to the provocation, rather than to the previous malice; 
ause of the fact, that the passions of a drunken man are more easily 
aroused than those of asober one This doctrine differs from that untenable 
one, of drunkenness excusing, or palliating, cither the passion or the malice. 
Bo, intoxication sheds light on the question, whether expressions used by 
the prisoner sprang from a deliberate evil purpose, or were the mere idle words 
of adranken man. This evidence, moreover, assists in determining wether the 
br eats under the belief that his property, or person, was about to be 


87. Nothing, which is not intended to cause death 
or grievous hurt, and which is not 
sate etaiiie guonn by the doer to be likely to 
~——s ange death or grievous hurt, is an 
burt,donebycon- offence by reason of any harm which 
it may cause, or be intended by the 
doer to cause, to any person above eighteen years of 
age, who has given consent, whether express or 
implied, to suffer that harm ; or by reason of any 
harm which it may be known by the doer to be 
likely to cause to any such person, who has consented 
to take the risk of that harm. 


illustration. 
A and Z agree to fence with each other for amusement, This 
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agreement implies the consent of each to suffer any harm which, in 
the course of such fencing, a be caused without foul play; and if 
A, while playing fairly, hurts Z, A commits no offence. 

88. Nothing, which is not intended to cause 
death, is an offence by reason of any 

Act not intended ; ; b 
to cause death, harm which if may cause, or be 
onde fcth fr intended by the doer to cause, Or be 
the bevel of s known by the doer to be likely to 
| cause, to any person for whose benefit 
it is done in good faith, and who has given a con- 
sent, whether express or implied, to suffer that 


harm, or to take the risk of that harm. 


Jllustration. 


A, a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who suffers under a painful complaint, but not intend- 
ing tocause Z’s death, and intending, in good faith, Z’s benefit, 
performs that operation on Z with Z’s consent. A has committed no 
offence. 

Nothing, which is done in good faith for the 

benefit of a person under twelve years 

ne ee cee .. Of age, or of unsound mind, by or by 

fit of w child or consent, either express or implied, of 
person of unsound . : 

mind, by or by the guardian or other person having 

Geen of guery lawful charge of that person, is an 

offence by reason of any harm which 

it may cause, or be intended by the doer to cause, 

or be known by the doer to be likely 


to cause, to that person : Provided— 


First.—That this exception shall not extend to 
intentional causing of death, or to the attempting 
to cause death ; 

Secondly.—That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the eee of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 


Thirdly.—That this exception shall not extend to 
the voluntary causing grievous hurt, or to the 


Provisces. 
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attempting to cause grievous hurt, unless it be for 
the purpose of preventing death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 


Fourthly.—That this exception shall not extend 
to the abetment of any offence, to the committing of 
which offence it would not extend. 


Iilustration. 


A, in good faith, for his child’s benefit, without his child’s consent, 
has his child cut for the stone by a surgeon, knowing it to be likely 
that the operation will cause the child’s death, but not intending to 
cause the child's death. A is within the exception, inasmuch as his 
object was the cure of the child. 


90. Aconsentis not such aconscnt as is intended 

by any section of this Code, if the 

to bogent Know™ consent is given by a person under 

fear ormisooncep- fear of injury, or under a misconcep- 

tion of fact, and if the person doing 

the act knows, or has reason to believe, that the con- 

gent was given in consequence of such fear or mis- 
conception—Or, 


If the consent is given by a person who, from 
Ciaeewe cha unsoundness of mind, or intoxication, 
child or persouof ig unable to understand the nature and 
unsound mind. ; . 
aad io of that to which he gives 
his consent ; or, unless the contrary appears from 
the context, if the consent is given by a person who 
ig under twelve years of age. 


Commentary. 


The latter part of this section will introduce an important diver. 
gence from the doctrines of English law, in reference to crimes 
which depend upon absence of consent. For instance, both by 
English law and under the Code (s, 375) a man commits rape who 
has sexual intercourse with a woman without her consent. But the 
English jurists hold that mere physical consent is sufficient, and that 
even though the woman is an idiot, still if she consents from mere 
animal instinct, the offence is not committed. (R. v. Fletcher, 28 L.]. 
M.C. 85; S.C. Bell 63; R. v. Fletcher, L.R.1,C.C. 39.) But the 
Indian law is not satisfied without the intelligent consent of a woman 
who is able to understand the nature and consequences of the act. An 
idiot may be as capable of assenting to sexual intercourse as any other 
female animal. But it is plain that the nature and consequences of 
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illicit intercourse with a woman are very different from what they would 
be in the case of a cow. It is precisely this difference which the Indian 
law requires that she should be able to understand, and, understand- 
ing it, still to consent. 


So as regards assaults, both by English law and under the Code 
(s. 350) the absence of consent is an essential ingredient in the offence. 
But the English jurist treats consent asa simple fact; and, therefore, 
held until a recent Statute that the consent even of achild under ten 
years of age to what would otherwise be an indecent assault, prevents 
the act being indictable, (RR, v. Johnson, 34 L J.M.C. 192; R.v. Beale, 
L.R. 1 C.C. 10) provided she knows, as a fact, what she is consenting 
to, and does not merely submit, but consent. (R. v. Lock, L.R. 2 
C.C. 10, post note to s. 354.) But by the Code, the consent of a per- 
son who 1s under twelve years of age is immaterial. ‘Therefore, where 
the act, if done without consent, would be an offence, the fact that 
such a consent was given by a child under twelve years of age 
would be no justification, unless the contrary appears from the con- 
text. ‘Phe contrary does appear from the context in cases of rape, 
where the age of consent is reduced from twelve years of age toten 
years, 

For an illustration of consent given under a misconception of fact, 
see Rov. Poonai Fattemah, (12 Suth. Cr. 7; S.C. 3 B.L.R. A. Cr. 25,) 
where the accused, a snake charmer, induced the deceased to allow 
themselves to be bitten inthe belief that the charmer had power to 
cure snakebite by charms. 


91. The exceptions in Sections 87, 88 and 89 
do not extend to acts which are 

7 offences independently of any harm 
ently of barm which they may cause, or be in- 


caused to the per- 

son consent - tended to cause, or be known to be 

ar wi 20 . ee 
iona in Sec. likely to cause, to the person giving 
87, 8 and the consent, or on whose behalf the 


consent is given. 


Lllustration. 


Causing miscarriage (unless caused in good faith for the purpose 
of saving the life of the woman) is an offence independently of any 
harm which it may cause or be intended to cause to the woman. 
Therefore, it is not an offence “by reason of such harm;” and the 
consent of the woman, or of her guardian, to the causing of such 
miscarriage does not justify the act. 


92. Nothing is an offence by reason of any harm 
which it may cause to a f 

rn Cs person for 

faith for the tone whose benefit it is done in good faith, 

hat ee even without that person’s consent, if 

the circumstances are such that it is 
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impossible for that person to signify consent, or if 
that person is incapable of giving con- 
sent, and has no guardian, or other 
person in lawful charge of him, from whom it is 
possible to obtain consent in time for the thing to 
be done with benefit. Provided— 


Provisces. 


First.—That this exception shall not extend to 
the intentional causing of death, or the attempting 
to cause death ; 


Second/y.—That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous discase or infirmity ; 


Thirdly.—That this exception shall not extend to 
the voluntary causing of uurt, or to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 


Fourthly.—That this exception shall not extend 
to the abetment of any offence, in the committing of 
which offence it would not extend. 


Illustrations. 


(a) Zis thrown from his horse, and 16 insensible. A, a surgeon, 
finds that Z requires to be trepanned. A, not intending Z's death, 
but in good faith, for Z's benefit, performs the trepan before Z 
recovers his power of judging for hunself, A has committed no 
offence. 


(6) Ziscarned off by atiger A fires at the ger knowing it to 
be likely that the shot may Rll Z, but not intending to kill 2, and 
in good faith intending Z's benefit. A’s ball gives Z a mortal wound. 
A has committed no offence. 


(c) A,a surgeon, sees a child suffer an accident which is likely to 
prove fatal unless an operation be immediately performed, There ts 
not time to apply to the child’s guardian. A performs the operation 
in spite of the entreaties of the child, intending, in good faith, the 
child’s benefit. A has committed no offence. 


(d} Ais ina house which is on fire, with Z,a child. People below 
hold out a blanket. A drops the child from the house-top, knowing it 
to be likely that the fall may kill the child, but not intending to Gill 
the child, and intending, in good faith, the child’s benefit Here even 
if the child is killed by the fall, A has committed no offence. 
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Explanation.—Mere pecuniary benefit is not bene- 
fit within the meaning of Sections 88, 89 and 92. 


93. No communication made in good faith is an 
offence by reason of any harm to the 
person to whom it is made, if it 1s 
made for the benefit of that person. 


Illustration. 


A, a surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shock. 
A has committed no offence, though he knew it to be likely that the 
communication might cause the patient’s death. 


Commentary. 


Sections 87—93 apply to cases in which an act, likely to result in 
dangerous consequences, is done to a person with his permission, or 
for his benefit. “These exceptions are as follows :— 


First.—Acts not intended, are known to be likely to cause death, or 
grievous hurt, are not offences, when done to a person above eighteen, 
who has consented to suffer, or run the risk of, the harm. (s. 87.) 


The phrase “grievous hurt”’ is defined in s. 320. Of course, every 
man is assumed to contemplate that harm which 1s the probable 
result of the weapon he uses; therefore, if two persons were to fence 
with naked swords, though in the most friendly spirit, and one were 
to kill the other, this would be culpable homicide. (1 East P.C. 268 ; 
Foster 200.) It 1s to be observed that this exception only applies 
where the person suffering the harm is above eighteen; and, there- 
fore, a boxing match between two school-boys below that age would 
be criminal. But it would not be criminal for a parent, or master, 
to inflict moderate punishment upon a child or apprentice; for this 
is in itself a lawful act and comes under the exception in s. 79. 
(1 Russ. 773.) Nor is any act, whether with or without consent, an 
offence, if the harm is of a very shipht character. (s. 99.) 


The harm done must not be different in kind, or degree, from what 
the person has agreed to run the risk of. ‘Theretore, if two men 
were to begin boxing with gloves, one would not be justified in 
throwing aside the gloves, and striking with his fist. Similarly, 
either of the players in a fencing match would be bound to discon- 
tinue the moment the button fell off his foil. On the same principle, 
all the recognized rules to the contest must be observed, for they 
enter into the estimate of the risk. Where two men are sparring, every 
blow must be fair. And so it is laid down in East, (1 E.P.C. 269.) 


** That in cases of friendly contests with weapone, which, though not of a 

y nature, may yet breed danger, there should be due warning given that 

each party may start upon equal terms. For, if two were en to play at 

oudgels, and the one made a blow at the other, likelyto hart, before he was 

upon his guard, and without warving, and death ensued, the want of due and 

dly warning would make such act amount to manslaughter, but not to 
murder, because the intent was not malicious.” 
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It may be questioned whether a prize-fight between two adults, 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent tacaalY of the 
contest, it may well be argued, that itis not on the whole likely to 
cause death, or grievous hurt; certainly the annals of boxing are in 
favour of such a position, where the combatants are at all matched. 
On the other hand, there is no doubt that the law of England, which 
countenances such sports as fencing, wrestling, and cudgel playing, 
always treated prize-fighting as absolutely egal, and even extended 
the criminality to every one present, and countenancing the trans- 
action. «1 Russ. 818.) Loacertain extent, the greater danger of 
prize-fighting may be the reason for the difference ; but probably the 
real cause ts the publicity with which such contests are attended, and 
the disorderly crowd which they collect. Accordingly, in) Cases 
where no death ensues, the English practice ts to madict the offender 
for riot and breach of the peace. (hoster 200; Roo. Billingham, a 
C. & Po 2aa; Row. Perkins, 4 € & Bo537.)) This beings so, a prize. 
fight would sui) be cemmmal under s.gt, independently at any injury 
intended, or accruiny to the parties cnyaced, 


Second’y.—No act, not rotended to cause death, 15 to be an offence, 
fsytas dune forthe benefit at the person suilcring ity first, with the 
consentof such person, bem quabhed to give such consent, and 
geving itef bisewn free wil, with full knowledse of all the facts, 
(ss. 8S, go): second?y, an the case of persons not capable ot giving 
consent, atthe consent of the person dawfully in charge of them as 
obtained (s. 891; or, Gard/y, even without obtaining consent, where, 
under the circumstances, such consent could not possibly be obtained. 
(3. 92.) 


The sections will have to be very liberally construed, or they may 
prove most dangerous to medical practitioners, who must take steps, 
viten of a most dunyerous character, upon the spur of the morient. 


No act which is intended to cause death will be protected. And 
therefore, a man who killed a woman in order to save her from being 
ravished, or who gel een another with poison in order to enable him 
to escape from death upoa the scaffold, would not be within the excep. 
tion. (See ss. 305, 300.) Butitis no oflence to do an act before the 
birth of a child, which prevents its being: born alive, or causes it to die 
after its birth, when the act 1s done in good faith for the purpose of 
saving the mother’s life, (5. 315.) 


Mere pecuniary benefit will not be sufficient. (Expl. s.92.) Tonce 
knew a strange case, in which a man who had a Iife-estate in himself, 
entailed upon his children, with reversion to himself in fee, wanted to 
raise a loan upon the security of his estate. He had no children, but 
as it was possible he might have issue, the security was rejected. He 
hit upon the strange idea of having himself castrated in order to make 
possibility of issue extinct! I need hardly say that the proposal to 
effect this singular covenant against encumbrances was not sanction- 
ed by his lawyer. The performance of such an operation for such a 
purpose would, of course, be illegal under this Code; first, because 
the benefit is not such as is contemplated by the act; secondly, be- 
cause grievous hurt, such as emasculation is declared to be, can only 
be done for the purpose of preventing death or other grievous hurt, or 
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for cure of a disease. (R. v. Baboolun, 5 Suth. Cr. 7; S.C. 1 Wym. 
Cr. 12.) And, therefore, a soldier who should aid another in muti- 
lating himself, in order to procure his discharge, would also be guilty. 


As to the consent which is necessary, I conceive that eat proper 
consent should always be presumed, where the act 1s in itself proper 
and beneficial ; as, for instance, a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed ; and, therefore, where the act is prima facie 
lawful, but may be unlawful by omitting certain precautions, it will 
be assumed that those precautions have been taken, until the contrary 
is shown. 


‘Thus, whore the plaintiff complained that the defendant who bad chartered 
his ship bad put on board an article highly inflammable und dangerous, without 
Siving notice of ite nature to the master or others in charge of the ship, whereby 
the veses] was burnt, be was held bouud to prove this negative averment.’’ 


~ r. § 133.) 


Even where no actual consent could possibly have been given—as 
in the case of a patient who had not been eee of the necessity 
of any operation, and who was suddenly given chloroform—I have no 
doubt that the mere fact of his having placed himself under medical 
care carried with it an implied consent to submit to everything neces- 
sary and proper for a cure. 


The contrary presumption would arise where the act was in itself 
apparently unlawful. ‘Therefore a person who had killed, or wounded, 
another in a struggle, and who pleaded that it was the accidental 
result of an amicable contest, entered into by mutual consent, would 
have to prove his plea. (1 Tayl. Ev. § 118.) 


A more difficult case, but one which might easily happen, would 
be where the party expressly withheld his consent, though the act 
were admitted to be for his benefit, and for the sole purpose of saving 
his life. Such a case might possibly arise, where a timid patient 
could not nerve himself to undergo an operation, however necessary. 
Such a case is not provided for by this act; and should it arise, the 
surgeon, if he wished to be absolutely safe against subsequent 
charges, would be compelled to leave the sufferer to his fate. Of 
course, if such a charge were brought, and a conviction procured, the 
punishment would be no more than nominal. 


Section 93 was intended by the Commissioners to guard against 
a possibiliy which their ingenuity foresaw, though it is hardly likely 
ever to become a reality. The words of s. 299 are so wide, that a 
person might commit the offence of culpable homicide by suddenly 
communicating disastrous intelligence to a person whose state of 
health was such that the shock might readily prove fatal. It seemed 
to the Commissioners that the section ought not to be altered so as to 
exclude such an act from the list of offences ; because, if a person 
maliciously, and for the purpose of killing or injuring another, imparted 
a shock of this species, the act was as truly criminal as if a tangible 
weapon had been used. Section 93 was therefore introduced to 
protect the innocent, without unduly cloaking the guilty. When we 
remember, however, that the words “ good faith” imply due care 
and attention ; and that it is expressly stipulated that the commu- 
nication shall be made for the benefit of the person to whom it is ad- 
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dressed, it may be doubted whether the danger, supposing any existed, 
is much diminished, (See ist Report, 1846, §§ 243—249.) 

The clause may also be applied in cases which would otherwise 
come under the head of criminal trespass, (s. 441 or insults, s. 504.) 


94. Except murder, and offences against the 
Actto whicha tate, punishable with death, nothing is 
ia compel. an offence which isdoneby aperson who 
led by threats, ig compelled to do it by neat which, 
at the time of doing it, reasonably cause the appre- 
hension that instant death to that person will other- 
wise be the consequence; provided the person doing 
the act did not of his own accord, or from a reagon- 
able apprehension of harm to himself short of instant 
death, place himself in the situation by which he 
became subject to such constraint. 


Erplanation 1.—A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, 1s not entitled to 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any- 
thing that is an offence by law. 


Keplanation 2.—A person, seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law; for example, a 
smith compelled to take his tools, and to force the 
door of a house for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 


Commentary. 


This section differs slightly from the doctrines of English and Scotch 
law. By English law, it would appear that a threat of actual death, 
impending at the moment, would be an excuse for the committal of 
any crime except murder. In the last named case, Lord ‘ale lays it 
down that, 


“If a man be desperately assaulted, and in peril of death, and cannot other. 
wise escape, unless, to satisfy his assailaut'’s fury, he will kill an innocent person 
step wiry the fear and actual force will not acquit hum of that crime and 

iahment of murder, if he commit the fact; for he ought rather to die 

imself than kill the innocent.” (1 Hale, 51.) 


But actual present and continuing fear of death has been held an 
excuse for joining in a mot; for giving supplies to rebels, and assisting 
them in minor acts of treason; and even for joining and marching 
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with rebels. (1 Hale 4g~—51, 139; Foster C.L. 13.) But in no case will 
fear of injury to house or goods, or apprehension of personal violence 
short of deaite be any excuse whatever; (1 Russ. 139; R. v. Tyler, 8 
C. & P. 620); nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of thelaw, (1 Hale, 51.) 


By Scotch law it is laid down that, 


‘* The excuse of compulsion will only avail if the prisoner was in such a situ- 
ation that he could not resist without manifest poril to hia life or property.’’ 
(Alison Urim. Li. 672.) 

Accordingly, the plea of compulsion was held sufficient upon indict- 
ments for wear treason and piracy. In all the cases cited by Mr. 
Alteon the fear was a fear of immediate death, and Lam inclined to 
think that the proposition as to peril to property being sufficient justifi- 
cation for ciime is too widely stated. 


Under s.g4 the compulsion must be such as is required by English 
law; and im the cases of murder, and waging war against the Queen 
(s. 121), even this plea will be insufficient. 


95. Nothing is anoffence by reason that it causes, 
Act causing OF that it is intended to cause, or that 
slight harm. it is known to be hkely to cause, any 
harm, if that barm is so slight that no person of 
ordinary sense und temper would complain of such 
harm. 
Commentary. 


This is a novel, but a useful section. It is plain that the ‘ person 
of ordinary sense and temper’’ must be taken from the class to which 
the actual complamant belongs, Gross linguage, and even personal 
violence, may be so common among members ot a particular class of 
the community, that such acts may be done by one to another without 
any idea that any just ground for complaint is given. Similar acts 
ina ditferent rank of luce might necessarily exhibit an intention to 
insult and injure. The secuion as valuable as allowing the Judge a 
means of evading the strict letter of the law, whenever merely litigious 
charges are brought under such Sections as 294, 295, 499, 503, &c. 


The ortginal framers of the Code in their notes (p, 81) say of this 
clause, that it, 


** intended to provide for those cases which, though from the imperfections 
of language, they fall within the letter of the penal law, are yet uot within ite 
apirit, and are all over the world considered by the publ, and are for the 
most part dealt with by the tribunals, us innocent, As our detinitions are framed, 
itis cheft to dip a pen into another mau’s iak ; mischief to crumble one of bis 
wafers ; an assault to cover him with a cloud of dust by riding past him ; burt 
to incommode him by pressing against him in getting into a carriage. There are 
innumerable acts withvut pertorming which men cannot live together in society 
—acts which all men constantly do aud suffer in turn, and which it is desirable 
they should do and suffer im turn, yet which differ only in degree from crimes. 
That theee acta ought not to be treated as crimes is evident, and we think it 
far better expressly to except them from the penal clauses of the Coeds than to 
leave it to the Ja to exoept them in practice.” 


For instance, the High Court of Bombay reversed a conviction for 
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theft under this section, where the accused was sentenced to seven days’ 
imprisonment for picking pods, value 3 pie, off a tree standing ina 
waste piece of Government land. (R.v. Kalya, 5 Bom. H.C. C.C. 
35.) ‘The case might have been different had the produce been taken 
from a tree on the property of a private person. 


This section, however, was held not to apply to a blow across the 
chest with an umbrella, though such blow may have caused but little 
pain. (Government of Bengal v. Sheo Gholam, 24 Suth, Cr. 67.) 


Or true Ricur or Private Derencr., 


Tv e s . 
ris ¢ . 
Nothing denein. . 9O- Nothing is an offence which 
private defences §=.18 done in the exereise of the right 
au offonce. . 
of private defence. 


Commentary. 

Where a husband severely beat a man who trespassed by night in 
his house, for the purpose of committing: adultery with bis wife, he was 
held jusutied, nthe excromse of his opht of private defence, in causing 
any harm shortof death, (Roa. Dhaumun, 20 Suth. Cr, 30.) 

See post, §. 1O4, 
97. very person has a right, sub- 
ject to the restrictions contained in 


dof property. — : 
and of property Section 99, to defend— 


First.— His own body and the body of any other 
person, against any offence affecting the human 
body. 


Secondly.—The property, whether moveable or 
immoveuble, of hunself or of any other person, 
against any act which is an offence falling under the 
definition of theft, robbery, mischief, or criminal 
trespass, or which is an attempt to commit theft, 
robbery, mischief, or criminal trespass. 


98. When an act, which would otherwise be 
Right of private @ Certain offence, is not that offence 
aren team by reason of the youth, the want of 
of unsound wad, maturity of understanding, the un- 
a2 soundness of mind, or the intoxication 
of the person doing that act, or by reason of any 
misconception on the part of that person, every 
& 


person has the same right of private defence against 
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that act which he would have if the act were that 
offence. 
lilustrations. 


(a) Z, under the influence of madness, attempts to kill A; Z is 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. 


(6) Aenters by night a house which he is legally entitled to enter. 
Z in good faith, taking A fora house-breaker, attacks A. Here Z, by 
attacking A, under this misconception, commits no offence. But A 
has the same right of private defence against Z, which he would 
have if Z were not acting under that misconception. 
99. First.—There is no right of private defence 
against an act which does not reagon- 
we keine! ably cause the apprehension of death 
right of private or of grievous hurt, if done, or at- 
defence. : 
tempted to be done, by a_ public 
servant acting in good faith under colour of his 
office, though that act may not be strictly justifiable 
by law. 
Commentary. 


As, for instance, when a police officer attempted without a search- 
warrant to enter a house to search for stolen property, it was held 
that resistance to him was unlawful, and not justified on the ground 
of private defence. (R.v. Vyankatrav, 7 Bom. H.C. C.C. 50.) 


Second.—There is no right of private defence 
against an act which does not reasonably cause the 
apprehension of death or of grievous hurt, if done, 
or attempted to be done, by the direction of a public 
servant acting in good faith under colour of his 


office, though that direction may not be strictly 
justifiable by law. 


Third.—There is no right of private defence in 
cases 1n which there is time to have recourse to the 
protection of the public authorities. 


Fourth.—The right of private defence in no case 

Extesttowhich tends to the inflicting of more harm 

right may be than it is necessary to inflict for the 
purpose of defence. 


Explanation 1.—A person is not deprived of the 
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right of private defence against an act done, or 
attempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 


Explanation 2.—A person is not deprived of the 
right of private defence against an act done, or 
attempted to be done, by the direction of a public 
servant, unless he knows or has reason to believe, 
that the person doing the act is acting by such 
direction ; or unless such person states the authority 
under which he acts, or, if he has authority in writing, 
unless he produces such authority if demanded. 


100. The right of private defence of the body 
Wan aheent extends, under the restrictions men- 
of private defence tioned in the last preceding section, 

thr ‘ - . 
besdacks ee erie to the voluntary causing of death or 
ae of any other harm to the assailant, 
if the offence which occasions ,the exercise of the 
right be of any of the descriptions hereinafter 
enumerated, namely— 


First.—Such an assault as may reasonably cause 
the apprehension that death will otherwise be the 
consequence of such assault— 


Secondly.—Such an assault as may reasonably 
cause the apprehension that grievous hurt will 
otherwise be the consequence of such assault-— 


Thirdly.—An assault with the intention of com- 
mitting rape— 

Fourthly.—An assault with the intention of grati- 
fying unnatural lust— | 


Fifthly—An assault with the intention of kid- 
napping or abducting— 

Sizthly.—An assault with the intention of wrong- 
fully ee & person, under circumstances which 
may reasonably cause him to apprehend that he will 
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be unable to have recourse to the public authorities 
for his release. 


101. If the offence be not of any of the descrip- 
tions enumerated in the last preceding 
section, the right of private defence 
any harm other of the body does not extend to the 

voluntary causing of death to the 
assailant, but does extend, under the restrictions 
mentioned in Section 99, to the voluntary causing 
to the assailant of any harm other than death. 


102. The right of private defence of the hody 
é commences as soon as a reasonable 
ommencement ‘ 
and continuance apprehension of danger to the body 
of the right of . : 
privatedefence of arises from an attempt or threat to 
bhepowy, commit the offence, though the offence 
may not have been committed ; and it continues as 
long as such apprehension of danger to the body 


continues. 


103. The right of private defence of property 
Whon the vighe ¢Xtends, under the restrictions men- 
eI rents tioned in Section 99, to the voluntary 
tends to causing Causing of death or of any other harm 
death: to the wrong-doer, if the offence, the 
committing of which, or the attempting to commit 
which, occasions the exercise of the right, be an 
offence of any of the descriptions hereinafter enumer- 
ated, namely— 


First.—Robbery. 
Secondly.— House-breaking by night. 


_ Thirdly.—Mischief by fire committed on any build- 
ing, tent, or vessel, which building, tent, or vessel 
is used as a human dwelling, or as a place for the 
custody of property. 


Fourthly.—Theft, mischief, or house-trespass under 
such circumstances as may reasonably cause appre- 
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hension that death or grievous hurt will be the 
consequence, if such right of private defence 1s not 
exercised. 


104. If the offence, the committing of which, or 
the attempting to commit which, 
"occasions the exercise of the right of 
harm other private defence, be theft, mischief, or 
criminal trespass, not of any of the 
descriptions enumerated in the last preceding sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the voluntary 
causing to the wrong-doer of any harm other than 
death. 


(See note tos. 96, ante). 


Gaaiarennt 105. first.—The right of private 
and continuance defence of property commences when 
of the right of ‘ 
private defence of a reasonably apprehension of danger 


property: to the property commences. 


When such right 


Second.—The right of private defence of property 
against theft continues till the offender has effected 
his retreat with the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. 


Third.—The right of private defence of property 
against robbery continues as long as the offender 
causes or attempts to cause to any person death, or 
hurt, or wrongful restraint, or as long as the fear of 
instant death, or of instant hurt, or of instant per- 
sonal restraint continues. 


Fourth.—The right of private defence of property 
against criminal trespass, or mischief, continues as 
long as the offender continues in the commission of 
criminal trespass or mischief. 


Fifth.—The right of private defence of property 
12 
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against house-breaking by night, continues as long 
as the house-trespass which has been begun by such 
house-breaking continues. 


106. If, in the exercise of the right of private 
defence against an assault which 
reasonably causes the apprehension 
of death, the defender be so situated 


‘om 


of harmtoanix- that he cannot effectually exercise 
pee aiis that right without risk of harm to an 
innocent person, his right of private defence extends 
to the running of that risk. 


Illustration. 


A is attacked by a mob who attempt to murder him. He cannot 
effectually exercise his right of private defence without firing on the 
mob, and he cannot fire without risk of harming young children who 
are mingled with the mob. A commits no offence if, by so firing, he 
harms any of the children. 


Commentary. 
The right of private defence extends to defence against injuries 
either to person or to property, whether the injury affects the person or 
property of him who stands on his defence, or of some one else. (s. 97.) 


The principle of the right is, that it shall only be exercised when 
and so far as Is necessary. 


In acase in Bengal, the servants of an Indigo factory who had a 
right to sow land, but had been interfered with by the villagers, went 
out in force, armed with deadly weapons, in order to effect their 
naa fi and the villagers went out also armed to meet them ; it was 
held that in the affray which followed neither party could plead the 
right of private defence of property, as there was a Police Station near 
at hand, and each party could have applied for the protection of the 
law. (R. v. Jeolall, 7 Suth. Cr. 34; S.C. 2 Wym. Cr. 21.) But mere 
resistance by a party lawfully in possession of land to an attempt 
made by others to expel him by force is lawful. (R.v. Tulsi, 2 B.L. 
A. Cr. 16; S.C. 10 Suth. Cr. 64.) Accordingly, where persons who were 
in peaceful possession of land were attacked by a party armed with 
sticks who came to cut the crops, and there being no time to get 
the aid of the police, the persons in possession armed themselves with 
sticks, and a riot ensued, and one of the aggressors received a blow 
from the effects of which he died; the prisoners were acquitted, it 
being held that the violence which they had used did not exceed their 
right of private defence of property. (R.». Guru, 6 B.L.R. Appx. 9; 
S.C. 14 Suth. Cr. 69; see, also, R. uv. Mitto, 3 Suth. Cr. 41; R. v. 
Sachee, 7 #6. Cr. 112; R. wv. Raj Kisto, 1235. Cr. 43; Rov. Ram 
Lall, 22 38. Cr. 51.) 


The right of private defence will seldom be necessary when the act 
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is done by a public servant, acting in good faith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress the grievance, if the act be not strictly justifiable. . But, 
sometimes, the act may be one which would not admit of redress. 
For instance, if an attempt were made to flog, or execute, the wrong 
man. Here, resistance would be admissible. (3. 99.) 


The expression “public servant” is defined in s. a1. It will be 
observed, however, that the exemption does not in terms apply in favor 
of persons who in good faith assist a public servant, whether he is, or is 
not, justified in his conduct. But it is plain that in practice it does 
so apply. Take the case of a constable who calls on the bystanders 
to help him in arresting a supposed burglar. Here the ‘‘ act done’’ 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course equally forbidden whether the resistance takes the form 
of knocking down the constable, or the persons whose assistance 1s 
necessary to him. And explanation 2, s.9g, expressly refers to acts 
done “ by direction of a public servant.”’ 


Nor does this section of the Act at all apply to the case of private 
persons acting lawfully in discharge of a public duty, or supposing 
themselves to be lawfully soacting. The question, however, will always 
resolve itself into a further question, whether the act of the private 
person was really lawful or not. For instance; a private person may 
without warrant arrest a man who his actually pommilled 2 murder ; 
but he may not arrest him upon suspicion, if that suspicion turns out 
to be unfounded. (1 Russ. 799) If, then, the act is lawful it cannot 
be resisted by any species of force; for the lowest species of force 
must amount to an assault, and an assault cannot be justified on the 
score of provocation, “by any thing done in obedience to the law.” 


It may be argued, indeed, that even where a private person does 
an act which he dond fide believes to be justifiable ; as, for initance, 
the arrest of an innocent person honestly believed to be a murderer, 
that the right of private defence does not exist. It may be argued 
that 5.97 only gives the right of private defence against offences, 
and that by ss. 76 and 79 acts done by a person who, under a mistake 
of fact, bond fide believes himself to be bound or justified by law in 
doing the act are not offences. But it will be observed that in 
s. gg, the word used throughout ts act not offence. The cases put in 
explanations 1 and 2, s. gg, are cases of acts which are not offences. 
It ts plain, also, that the person who stands upon his defence cannot 
judge of the motives, but only of the conduct of his assailant. As he 
is allowed to resist a public officer, whom he does not know to be 
such, a fortiors must he be allowed to resist one who is not a public 
officer, and who is acting illegally, And even where the private 
person is acting with strict legality, it will, in accordance with the 
spirit of explanation 2, be necessary to show that his resistance was 
made with full knowledge that the person arresting him was acting 
on behalf of the law. 


Persons lawfully executing legal process should always commence 
by showing their warrant, if they have any; or if they have none, 
afoul plainly announce their object and the authority under which 
they act, This is necessary both for their own protection, and in 
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justice to those with whom they are dealing. The mere showing b 
a constable of his staff of office is sufficient, as an intimation of hts 
character. But when a bailiff rushed into a bed-chamber early in 
the morning, without giving the slightest intimation of his business, 
and its inmate, not knowing him, wounded him with his sword in the 
impulse of the moment, this was held not to be murder, as there was 
nothing to show the prisoner that the deceased was acting by authority 
of the ow (1 Hale 470.) 


The offences for which a Police officer may arrest without warrant 
are stated in column 3 of the Schedule annexed to the Cr.P,C. He 
may also arrest without warrant. 


‘* First.—Any person, who has been concerned in any cognisable offence (see 
a. 4. (gq) or against whom a reusonable complaint has been made, or credible in- 


formation has been received, or s reasonable suspicion existe of bis having been 
go concerned ; 


Secondly.—Any person having in his possession without lawful excuse, the 


barden of proving which excuse shall lie on such person, any implement of 
house-breaking ; 


Thirdly.—Any person who bas been proclaimed as an offender either under 
this Code, or by order of the Local Government ; 


Fourthly.—Any person in whose possession anything is found which may 
reasonably be suepectod to be stolen property, and who may reasonably be 
suspected of having committed an offence with reference to such thing; 


jemAny person who obstructs a Police officer while in the execution of 
his duty, or who has escaped, or attempts to escape from lawful custody ; and 


Sizthly.—Any person reasonably suspected of being a deserter from Her 
Majusty’s Army and Navy. 


This section applies to the Police in the Towns of Calcutta and Bombay.” 
Crim. P. C., 0. 54) 


Similar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Cr. P.C., 
S. 55); and to all Police officers in regard to persons who are design- 
ing to commit any cognisable offence, if they cannot otherwise be 
prevented. (Cr. P.C., s. 151). 


‘* Every person is bound to assist a Magistrate or Police officer reasonably de- 
manding bis aid in the taking of any ay person whom such Magistrate or 
Police officer is authorized to arrest, in the prevention of a breach of the peace or 
of any injury attempted to be committed to any Railway, Canal, ‘l'elegraph or 


public property; or in the suppression of a riot or an affray. (Crim. P.C., 
0.43; See also a. 128.) 


“* Avy Magistrate may at any time arrest or direct the arrest in his presence 
within the looal limits of his jurisdiction of any person for whose arrest he ie 
competent at tho time and in the circumstances to issue a warrant.’’ (Cr. P. 


U.,@ 65.) 

‘‘ Any private person may arrest any person who, in his riew, commits a non- 
eae ee cognisable offence or who been proclaimed as an offender. ' 

Ser, P.C., 8 

The right of voluntarily causing death in self-defence is only granted 
in the cases named in ss. 100 & 103. A death is said to be voluntarily 
caused when it is actually intended, or when such means are 
as would necessarily or naturally produce death. (See 5.39, ante 
p.27.) It would be no justification for a man who shot another th 
the head, or ran him through the body, to say that he did not intend 
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to cause his death. And so, where a park-keeper, having found a boy 
stealing wood, tied him to a horse’s tail and dragged him along the 
park, and the boy died of theinjuries he received, this was held to be 
murder. (1 Russ. 688.) 


Where the defence is that the party was about to commit sucha 
crime as would justify his death, this must be proved ; not, indeed, 
so as to establish the fact conclusively, but so as to prove that the 
party had such grounds for supposing violence was intended, as 
would warrant a rational man in so acting. Where a prisoner was 
in possession of a room at atavern, and several persons insisted on 
having it and turning him out, which he refused to submit to, 
whereupon they drew their swords upon him and his companions, 
and he then drew his sword and killed one of them; this was held 
to be justifiable homicide; not that he would have been authorized 
to act so, in maintaining his possession of the room, which under 
those circumstances might fairly be questioned, but because the 
facts rendered it apparently necessary in self-defence. (1 Russ. 851.) 
Where, however, a servant, set to watch in his master’s garden at 
night, shot a person whom he saw going into the hen-roost, it was 
decided that he was not justified in so doing, unless he had fair 
grounds to believe his own life to be in actual danger. (1 Russ. 850.) 


Even in cases where the nature of the crime which is committed, 
or contemplated, would justify the voluntary infliction of death, such 
an act would be unlawful if the crime could be prevented by milder 
means. (s.99, cl. 4.) 


And so, where a person finding a man in the act of committin 
house-breaking by night, called for a weapon and killed him, and it 
appeared that the house-breaker was at the time trying to escape, but 
probably would have been unable to escape, and that the prisoner 
called for the weapon for the express purpose of killing him, the High 
Court of Bengal ruled that the act was murder. (R. v. Durwan, 1 
Wym. Cr. 68; R. v. Balakee, 9g Suth. Cr.g; R. v. Gour Chand, 18 
Suth. Cr. 29.) 


The right of defence begins when a reasonable apprehension of 
danger commences ; (ss. 102 & 105) that this, when there is a reason- 
able apprehension of such danger as would justify the particular species 
of defence employed. A man who is attacked by another who wears 
a sword is not justified in killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. (See R. v. Moizudin, 11 Suth. Cr. 41.) So, 
a man who hears a burglar busy opening the lock of the house door, 
may fire at him before he gets in. But he would not be justified in 
firing ata man he saw prowling about his compound at night, unless 
he had reasonable grounds to suppose that party was about to force 
his way into the house. 


The right of defence ends with the necessity for it. Where the 
injury is to the person, the right ceases with the apprehension of dan- 
ger; (s.102) that is, as said before, with the apprehension of such 
danger as would justify the particular form of violence employed in 
self-defence. Where a man is attacked by another with a sword, he 
is, as we have seen, justified in killing him. But if the sword is 
broken, or the assailant is disarmed, so that all apprehension of serious 
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harm is over, the party attacked would be committing murder, or 
culpable homicide at the least, if he were still to proceed to the death 
of his opponent. But a man who his assaulted is not bound to 
modulate his defence, step by step, according to the attack, before 
there is reason to believe the attack is over. ‘‘ He is entitled to secure 
his victory, as long as the contest is continued. He is not obliged to 
retreat, but may pursue his adversary till he finds himself out of 
danger; and if, in aconflict between them, he happens to kill, 
such killing is justifiable.’ (1 Russ. 849.) And, of course, where 
the assault has once assumed a dangerous form, every allowance 
should be made for one, who, with the instinct of self-preservation 
strong upon him, pursues his defence a little farther than to a per- 
fectly cool bystander would seem absolutely necessary. The question 
in such cases will be, not whether there was an actually conning 
danger, but whether there was a reasonable apprehension of suc 
danger. 


The right of defence against injuries to property is governed by 
the same principle, ws., the continuance of an injury which may 
be prevented. (s.105.) Therefore, resistance, within the justifiable 
limits, may be continued so long as the wrongful act is going on. But 
when the robber, for instance, has made his escape, the principle of 
self-defence would not extend to killing him if met with on a sub- 
sequent day. If, however, the property were found in his possession, 
the right of defence would revive for the purpose of its recovery. 
It by no means follows, however, that the right would revive to the 
same extent as it formerly existed at the commission of the original 
offence. For instance, tf a house-breaker 1s found carrying away 
property at night he may be killed. But if he is met with next day 
In possession of the same property it would be unlawful to kill 
him, as the house-breaking has come to an end. Only such violence 
is lawful as would be justifiable against a person who has stolen pro- 
perty without intimidation; and if he resists by means which create 
no apprehension of death or grievous hurt, he cannot be killed, by 
virtue of anything contained in these sections. This is the ground of 
the distinction drawn in explanations 2 and 3 between theft and rob- 
bery. In the former case, the right of defence appears to last longer 
than it does in the latter. What is meant is, that the right of defence 
against robbery, as such, only lasts as long as the robbery. While the 
fear of death, hurt or wrongful restraint, which causes theft to grow 
into robbery (s. 309), continues, the offender may be killed. But when 
he takes to his heels with the booty the robbery is over, and the right 
of defence is reduced to what would have been admissible against a 
pick-pocket. This seems, as a mere matter of public policy, to be a 
grave error, and 1s certainly opposed to English law which would allow 
aman to fire,upon a highwayman while he was galloping away. A 
similar remark applies to explanation 5. The right of defence against 
house- breaking as such, only lasts so lang as the house-trespass conti- 
nues, that is, (s. 442) so long as the criminal is within the building. It 
would appear that if he died of a shot fired at him after he had effected 
his escape from the house, this would be an unlawful killing, though if 
he did not die, but was maimed for life, it would be all right. (s. 104.) 


The right of private defence of property against theft is stated 
only to continue * ull the assistance of the public authorities is ob- 


Sec. 106.} RIGHT OF PRIVATE DEFENCE. 95 


tained.”’ But, of course, the victim of the theft will still be allowed to 
lend his aid in support of the public authorities should they require. 
(For cases where the right of private defence of property was admitted, 
see R. v. Moizudin, 11 Suth. Cr. 41.3 R. v. Mokee, 12 Suth. Cr. 15: 
where it was not admitted, see Shurufoddin v. Kassinath, 13 Suth, Cr. 
64; R.v, Dhununjai, 14 #6. Cr. 68; R.v. Goburdhun, 7d. Cr. 74; 
Mahomed Jan v. Khadi, 16 1d. Cr. 75.) 


Death caused by the exercise of the right of private defence of 
property or person, in good faith, but to an extent not warranted by 
the law, is not murder, but culpable homicide. (s. 300, Exception 2, 
2 Wym, Cr. 4o.) 


It will be observed that the above sections refer to the right of 
private defence only; not to another right which frequently arises on 
the commission of crime, vis., the right to arrest. This is based 
upon a completely different ground, ws., upon considerations of 
public policy. 


Under English law resistance to legal arrest, whether under civil 
or criminal process, entitles the person legally authorised to effect 
such arrest, to overcome the resistance by all means reasonably and 

roperly necessary for that purpose, and if the party making resistance 
is unavoidably killed in the struggle, the homicide is justifable. The 
same rule exists in the case of gnolers resisting the escape of prisoners 
in their custody, whether in civil or in criminal suits (1 Russ. 848, 
849.) Where the person whose arrest is intended merely flies to 
avoid capture, it is unlawful to stop him by any means which cause, 
and might reasonably have been expected to cause, his death, unless 
the runaway is charged with treason, felony, or the inflicting of a 
wound likely to cause death (1 Russ. 768; Foster, C. L. 271.) The 
Crim. P. C., in directing the mode of arrest, provides that 


“if such person forcibly resists the endeavour to arrest him, or attempts to 
evade the arrest, such Police officer or other person may use all means necessary 
to effect the arrest. Nothing in thia section gives a right to cause the death of 
a person who is not accused of an offence punishable with death or with trana- 
portation for life.’’ («. 46.) 


This section places escape and resistance at the same footing, and 
limits the amount of violence justifiable in the latter case by a provision 
which was not contained in ihe repealed Code (Act X of 1872.) hts 
section 1s not aba incorporated in the one which authorises 
re-arrest of persons who escape from custody, but it seems to be 
indirectly included in it. (See Crim. P, C. ss. 66, 67, 54 cl. 5.) 
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CHAPTER V. 
OF ABETMENT. 


ro 107. A person abets the doing of 
a thing, who— 


First.—Instigates any person to do that thing ; or, 


Secondly.—Engages with one or more other per- 
s0n, Or persons, in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place 
in pursuance of that conspiracy, and in order to the 
doing of that thing; or, 


Thirdly.—Intentionally aids, by any act or illegal 
omission, the doing of that thing. 


Commentary. 


Where grievous hurt was caused, and the evidence went to show 
that the attack was unpremeditated, it was held that certain prison- 
ers, who stood by while the assault was being committed by others, 
were guilty of “intentional aiding’’ under the clause, but were not 

unishable under s.11g. (R.v. Mahomed Kazim, 4 Wym. Cr. 29. 
But see the note to s. 114 post.) Of course, mere presence at the com- 
mission of a crime cannot amount to intentional aid, unless it was 
intended to have that effect. The priest who officiates at a bigamous 
marriage intentionally aids it, but not the persons who are merely 
present at the celebration or who permit its celebration in his house, 
where such permission affords no particular facility for the act. 
(Empress v. Umi, 6 Bom. 126.) 


Eezplanation 1—A person who, by wilful misre- 
resentation, or by wilful concealment of a material 
act which he is bound to disclose, voluntarily causes 

or ee or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that 
thing. 

Illustration. 


A, a public officer, is authorized by a warrant from a Court of Justice 
toapprehend Z. B, knowing that fact, and also that C is not Z, 
wilfully represents to A that C is Z, and thereby intentionally causes 
ao apprehend C. Here B abets by instigation the apprehension 
of C, 


Explanation 2.—Whoever, either prior to or at 
the time of the commission of an act, does anything 
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in order to facilitate the commission of that act, and 
thereby facilitates the commission thereof, is said to 
aid the doing of that act. 


Commentary. 


Thus, a head peon who, knowing that certain persons would be 
tortured to confess, purposely kept out of the way, was held guilty of 
abetment. (Rv. Kali Churn, 21 Suth. Cr. 11.) The mere fact of 
supplying food to a person who is known to be about to commit 
a crime is not necessarily an act done to facilitate its commission, 
unless such a supply was part of the arrangement by which the crime 
was to be effected. (Emp. v. Lingam, 2 Mad. 137.) 


A person abets an offence who abets either 
the commission of an offence, or the 
comunission of an act, which would be 

an offence, if committed by a person capable by law 

of committing an offence with the same intention or 
knowledge as that of the abettor. 


Abettor. 


Explanation 1.—The abetment of the illegal omis- 
sion of an act may amount to an offence, although 
the abettor may not himself be bound to do that act. 


Explanation 2.—To constitute the offence of abet- 
ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 


Illustrations. 


(a) A instigates Bto murder C. Brefuses todoso, A is guilty 
of abetting B to commit murder. 


(5) A instigates Bto murder D.  B, in pursuance of the instiga- 
tion, stabs D. D recovers from the wound. A is guilty of instigating 
B to commit murder. 


Commentary. 


Hence where A instigated B to help him in stealing from B’s master, 
and B, with his master’s knowledge and consent, in order to procure 
A’s punishment helped him in removing the property, 4t was held 
that no theft had been committed, but that A was rightly convicted 
of abetting a theft. (Empress ». Troylukho, 4 Cal. 366.) 


Ezplanatin 3.—It is not necessary that the per- 


son abetted should be capable by law of committing 
13 
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an offence, or that he should have the same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 


Lllustratsons. 


(a) A, witha guilty intention, abets a child, or a lunatic, to com- 
mit an act which would be an offence if committed by a person 
capable by law of committing an offence, and having the same inten- 
tion as A. Here A, whether the act be committed or not, is guilty 
of abetting an offence. 


(6) A, with the intention of murdering Z, instigates B, a child 
under seven years of age, to do an act which causes Z’s death. B, in 
consequence of the abetment, does the act, and thereby causes Z’s 
death. Here, though B was not capable by law of committing an 
offence, A is lable to be punished in the same manner as if B had 
been capable by law of committing an offence, and had committed 
murder, and he is, therefore, subject to the punishment of death. 

(c) A instigates B to set fire to a dwelling-house. B, in conse- 

uence of the unsoundness of his mind, being incapable of knowing 
the nature of the act, or that he 1s doing what is wrong or contrary 
to law, sets fire to the house in consequence of A’s instigation. B has 
committed no offence, but A is guilty of abetting the offence of set- 
ting fire to a dwelling-house, and is liable to the punishment pro- 
vided for that offence. 


(d) A, intending to cause a theft to be committed, instigates B 
totake property belonging to Z out of Z’s possession. A induces 
B to believe that the property belongs to A, B takes the property 
out of Z’s possession, in good faith believing it to be A’s property. 
B, acting under this misconception, does not take dishonestly, and, 
therefore, dves not commit theft. But A is guilty of abetting theft, 
and is liabe to the same punishment as if B had committed theft. 


Commentary. 


It is, however, necessary that the act abetted should be in itself 
an offence, although the person doing it may from youth, or other 
incapacity, be excused for the committal of it. A man was indicted 
for abetting a Pigs y: The alleged bigamy consisted in the fact 
that he, being a Mahomedan and the guardian of a young girl, 
caused a marriage ceremony to be performed in her absence and 
without her knowledge, the effect of which was alleged to be that she, 
being already married before, became the wife of a second man. It 
is evident that in this case, assuming that the ceremony did amount to 
a valid marriage, the girl could not possibly have been indicted under 
s. 494 in respect of an act of which she knew nothing. Therefore 
there was neither an offence nor an offender, and of course there 
could not be an abetment of that which did not and could not exist. 
(Empress ». Abdool Kurreem, 4 Cal. 10.) 


Explanation 4,.—The abetment of an offence being 
an offence, the abetment of such an abetment is also 
an offence. 
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Illustration. 


A instigates B to instigate C to murder Z.  B accordingly insti- 
gates C to marder Z, and C commits that offence in consequence of 
B’s instigation. Bis liable to be punished for his offence with the 
punishment for murder ; and as A instigated B to commit the offence, 
A is also liable to the same punishment. 


Erplanation 5.—It is not necessary to the com- 
mission of the offence of abetment by conspiracy, 
that the abettor should concert the offence with the 
person who commits it. It 1s sufficient if he engago 
in the conspiracy in pursuance of which the offence 


is comuiitted. 
Illustration. 


A concerts with Ba plan for pononing Z. It is agreed that A 
shall administer the poison. B then explains the plan to C, mention- 
ing that a third person is to administer the poco but without men- 
tianing A’s name. (© agrees (o procure the poison, and procures 
and delivers it to B for the purpose of its being used in the manner 
explained. A administers the poison; Z dies in consequence. Here, 
though A and C have not conspired together, yet C has been engaged 
in the conspiracy in pursuance of which Z has been murdered. C 
has, therefore, committed the offence defined in this section, and is 
hable to the punishment for murder. 


109. Whoever abets any offence shall, if the act 

abetted 18 committed in consequence 
Punishment of 

iftheact Of the abetment, and no express pro- 


ig com. 


in conse. Vision 18 made by this Code for the 
andwbere punishment of such abetment, be 
no erpresa provi- 


sion is made fur punished with the punishment provid- 


a ek ek 


Commentary. 


The definition of offence under the amending Act XXVII of 1870 
(see antes 40}, now includes offences against special and local laws. 
It does not, however, include offences against the law of England. 
Therefore, where the principal offender is punishable only under that 
law, as, for instance, for an offence against the common law committed 
on the High Seas, he is not punishable under s. 109 for the offence of 
conspiring in India tocommit that offence. (R.v. Elmstone, 7 Bon, 
H.C.C C. 116.) When the principal offender is punishable under a 
special English Statute, such Statute might perhaps be held to be “a 
special law,”’ and, if so, he would be punishable for abetment of the 
offence in India. (See 7 Bom. H.C.C.C. 118.) In the case of 
Elmstone and others who were indicted for having conspired in 
Bombay to cause the destruction of a vessel on the Bri h Seas, the 
indictment being before the passing of Act XXI of sa56, (Foreign 
Jurisdiction) it was held that they were not punishable under the 
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Penal Code. Marks, the principal offender, was convicted under 24 

& 25 Vict.c. 97, 5.42. {( Malicious injury to property): Elmstone was 
convicted as an accessory before the fact under g Geo. IV, c. 74, 5.7, 
(Criminal Justice Improvement) which provides that the offence of 
the accessory may be inquired of, tried, and determined by any 
Court which shall have jurisdiction to try the principal felon, in the 
same manner as if such offence had been committed at the same 
place as the principal felony, although such offence may have been 
committed on the High Seas. (7 Bom. H.C.C.C. 130.) 


Except that the mistake has actually been made, (see 5 R.J. & P. 
215) I should have thought it unnecessary to point out that a person who 
has been convicted of an offence, as principal, cannot also be punished 
for abetting it. (R. v. Jeetoo, 4 Guth. Cr, 23; R. v. Ramnarain, 


36. 37.) 

Exzplanation.—An act or offence is said to be 
committed in consequence of abetment, when it 18 
committed in consequence of instigation, or in pur- 
suance of the conspiracy, or with the aid which con- 
stitutes the abetment. 


Illustrations. 


(a2) <A offers a bribe to B, a public servant, as a reward for show- 
ing A some favour in the exercise of B’s official functions. B accepts 
the bribe. A has abetted the offence defined in s. 161. 


(6 A instigates B to give false evidence. B, in consequence of 
the instigation, commits that offence. A ts guilty of abetting that 
Offence, and is liable to the same punishment as B. 


(c) A and B conspire to poison Z. A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z._B, in pursuance of the conspiracy, administers the 
poison to Z in A’s absence and thereby causes Z’s death. Here, Bis 
guilty of murder. A is guilty of abetting that offence by conspiracy, 
and 1s liable to the punishment for murder. 
110. Whoever abets the commission of an offence 
shall, if the person abetted does the 
of act with a different intention or know- 
raon abetted ledge from that of the abettor, be 
punished with the punishment provid- 
of ed for the offence which would have 
been committed if the act had been 
done with the intention or knowledge of the abettor, 


and with no other. 
See definition of offence, ante s. 40. 


111. When an act is abetted and a different act 
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is done, the abettor is hable for the 
act done in the same manner and to 


ne ee the same extent as if he had directly 


done. abetted it; provided the act done was 
a probable consequence of the abet- 
ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment. 
Illustrations. 


(a) A instigates a child to put poison into the food of 7, and gives 
him poison for that purpose. The child, in consequence of the insti- 
gation, by mistake puts the poison into the food of Y, which is by the 
side of that of Z. ere, if the child was acting under the influence 
of A’s instigation, and the act done was under the circumstances a 
probable consequence of the abetment, A is lable in the same manner, 
and tothe same extent, as if he had instigated the child to put the 
poison into the food of Y. 


(6) A instigates B to burn Z’s house.  B sets fire to the house, 
and at the same time commits theft of property there, A, though 
guilty of abetting the burning of the house, is not guilty of abetting 
the theft ; for the theft was a distinct act, and not a probable conse- 
quence of the burning. 


(c) A instigates B and C to break into an inhabited house at mid- 
night for the purpose of robbery, and provides them with arms for 
that purpose. Band C break into the house, and being resisted by 
Z, one of the inmates, murder Z_—_ Here, if that murder was the pro- 
bable consequence of the abetment, A is liable to the punishment 
provided for murder. 


See note to s. 34. 


112. If the act for which the abettor is liable 
under the last preceding section is 


_Abettor when oommitted in addition to the act abet- 
liable to comula- 


rae  Dunbuiert ted, and constitutes a distinct offence, 
foractdone. _—‘ the abettor is liable to punishment for 


each of the offences. 
See definition of offence, ante s. 40. 


Illustration. 


A instigates B to resist by force a distress made by a public servant. 
B, in consequence, resists that distress. In offering the resistance, B 
voluntarily causes grievous hurt to the officer executing the distress. 
As B has committed both the offence of resisting the distress and the 
offence of voluntarily causing grievous hurt, B is liable to punishment 
for both these offences ; and if Aunew that B was likely voluntarily 
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to cause grievous hurt in resisting the distress, A will also be liable to 
punishment for each of the offences. 


113. When an act is abetted with the intention 
. on the part of the abettor of causing 
ility of abet- . 
efect @ particular effect, and an act for 
which the abettor is lable in con- 
netted = Sequence of the abetment causes a 
' different effect from that intended by 
the abettor, the abettor is liable for the effect caused, 
in the same manner and to the same extent as if he 
had abetted the act with the intention of causing 
that effect, provided he knew that the act abetted 
was likely to cause that. e¢ffect. 
Jllustration. 


A instigates Bto cause gnevous hurt to Z.  B, in consequence of 
the instigation, causes grievous hurt to ZZ dies in consequence. 
Here, if A knew that the grievous hurt abetted was hkely to cause 
death, A is hable to be punished with the punishment provided for 


murder. 


Whenever any person who, if absent, would 
Aenea. Co liable to be pushed as an abettor, 
when offency is 18 present when the act or offence for 
ee which he would be punishable in con- 
sequence of the abetment is committed, he shall be 
deemed to have committed such act or offeuce. 


Commentary. 
See definition of offence ante s. 4o. 


In order that a person should be lable as an abettor, when absent, 
it must be shown that he had aided, instigated, or conspired towards 
the crime actually fe gave (s.107.) Vherefore, where grievous 
hurt was committed by some prisoners, while others merely stood by, 
and the evidence showed that the attack was unpremeditated, it was 
held that those who stood by might be punished as abettors, for 
aiding in the act under s 170, cl. 3, but could not be punished as 
pances under s.114. For if they had been absent, they could not 

ave been punished at all. (R.v. Mahomed Kazim, 4 Wym. Cr. 29.) 
But querre, for if the prisoners were really aiding, then the act would 
have been the act of all under s. 34, and each would be liable as if he 
had committed it himself. (See 4 Mad. H.C. Rul, xxxvii: S.C. 


Weir, 17, 1st edition ; p. 24, 2nd edition.) 
Whoever abets the commission of an 


Secs. 113-116. } ABETMENT. 103 
offence punishable with death or 
ofan transportation for life, shall, if that 
“offence be not committed in conse- 
life af the ofec, quence of the abetment, and no express 
be uot committed provision is made by this Code for the 
"or" oF Dunishment of such abetment, be pun- 
ished with imprisonment of either 
description for a term which may extend to seven 
Iran act which Years, and shall also be liable to a fine ; 
caus harm be and if any act for which the abettor 
done im conse. ' ‘ 
quencouf theabet- 18 liable in consequence of the abet- 
mes ment, and which causes hurt to any 
person, is done, the abettor shall be hable to impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also be hablo 
to fine. 


See definition of offence, ante s. 40. 


Illustration, 


A instigates B to murder Z. The offence is not committed. If B 
had murdered Z, he would have been subject to the punishment of 
death or transportation for hfe. Pherefore A is liable to imprisonment 
for a term which may extend to seven years, and alsoto a fine; and if 
any hurt be done to Z in consequence of the abetment, he will be liable 
to imprisonment for a term which may extend to fourteen years, and 


to fine. 

116. Whoever abets an offence punishable with 
imprisonment shall, if that offence be 
not committed in consequence of the 

ith iwprison- abetment, and no express provision 
Soe ee ered 18 Made by this Code for the punish- 
*f ment of such abetment, be punished 
with imprisonment of any description 
provided for that offence, for a term which may 
extend to one-fourth part of the longest term pro- 
vided for that offence, or with such 
fine as is provided for that offence, or 
with both; and if the abettor or the 
it is to pre person abetted is a public servant, 
@ offence. ee a 
whose duty it is to prevent the com. 


If the abettor 
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mission of such offence, the abettor shall be pun- 
ished with imprisonment of any description provided 
for that offence, for a term which may extend to 
one-half of the longest term provided for that offence, 
or with such fine as is provided for that offence or 


with both. 


Illustrations. 
(2) A offers a bribe to B, a public servant, as a reward for showing 
A some favour in the exercise of B’s official functions. B refuses to 


accept the bribe; A is punishable under the section. 

(6) A instigates B to give false evidence. Here, if B does not 
give false evidence, A has nevertheless committed the offence defined 
in this section, and is punishable accordingly. 

(c) A, a Police officer, whose duty it is to prevent robbery, abets 
the commission of robbery. Here, though the robbery be not com- 
mitted, A is liable to one-half of the longest term of imprisonment 
provided for that offence, and also to fine, 

(7) B abets the commission of a robbery by A, a Police officer, 
whose duty is to prevent that offence. Here, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine. 


Commentary. 
See definition of offence, s. 40, azite p. 20. 


Where aman abetted the Civil Surgeon of a Sudder station in an 
offence punishable under s. 161, it was held he could not receive the 
enhanced punishment under the latter part of s. 116, as the surgeon 
was not a “public servant’”’ within this section. (R. v. Ramnath, 21 


Suth. Cr. 9). 


117. Whoever abets the commission of an 
tho Offence by the public generally, or by 
ofan any number or class of persons ex- 

frome ey rere ceeding ten, shall be punished with 
than ten persons §=— imprisonment of either description for 
a term which may extend to three years, or with 
fine, or with both. 

Illustration, 

A affixes in a public place a placard, instigating a sect consisting of 

more than ten members to meet ata certain time and place for the 


purpose of attacking the members of an adverse sect, while engaged 
in a procession. A has committed the offence defined in this section. 


See definition of offence, ante s. go. 
This section does not apply to cases where each of the persons 
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abetted commits a distinct and separate offence ; ¢g., where the 
aon induced twelve coolies each to break his contract. (5 R.J. 
& P. 105.) 


The English law used to divide criminals into four classes, accord- 
ing to the manner in which they were connected with the act, They 
were either principals in the first or second degree, or accessories 
before or after the fact. 


A principal in the first degree is defined to be, one who, either 
actually or constructively, is the immediate perpetrator of the crime. 


A principal in the second degree is, one who is present, aiding 
and abetting, at the commussion of the fact. 


An accessory before the fact 1s he who, being absent at the time of 
the felony committed, doth yet procure, counsel, command, or abet 
another to commit a felony. 


An accessory after the fact is one, who, knowing a felony to have 
been committed by another, receives, relieves, comforts, or aysists 
the felon. (1 Russ. 156, 104, 171.) 


The case of principals is dealt with by ss. 34—38 (ante pp. 25-—27.) 
Section 34 makes each responsible for the act of all where the criminal 
act is done by several. Therefore, where several join in a gang rob- 
bery, carried on with violence, each will be liable under s. 394, though 
only one actually did hurt. But the act so ascribed to each must be 
the joint act, and not some special offence committed by one of the 
individuals. If several join in house-breaking, and one commits a 
rape in the house, this would not be the offence of any but those who 
actually aided him. And so, where an offence 15 made up of an act 
and an intention, those who join the same act will only be lable 
if they do it with the same intention. (55.35, 38) But all tose who 
join in any act will be liable for every result, which naturally flows 
from suchanact. As, for instance, if a death, not in itself contemplat- 
ed, were to result from a joint beating or a joint arson. (5. 39.) 


Under the English law, a person who induces an innocent person 
to commit a crime 13 considered not an abettor, but a principal in the 
first degree. (Arch. 4; R. v. Butcher, 28 L.J M.C. 14; S.C, Bell 
6.) Under the Code, however, he is ranged with abettors. (5. 107, 
Expl. 3.) 


There is nothing either inthis Chapter or Chapter I] which applies 
to accessories after the fact. All the sections refer to something done 
prior to, or at the time of, the commission of the act, not to assistance, 
or concealment, rendered after the crime is accomplished. This will 
be found in ss. 130, 136, 1§7, 212, 216, under the head Harbouring. 


A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language, 
direct or indirect, whether it take the form of express solicitation, or 
of hints, insinuation, or encouragement. (1 Russ. 164.) But a mere 
acquiescence, or permission, does not amount to an instigation : 


‘* As if A says be will kill J. 8. aod B says you may do your pleasure for me, 
this makes not B accessory." (1 Hale 616.) : eee 


14 
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Where the parties indicted as principal and abettor stand in ‘the 
relation of master and servant, and where the acts of the latter are 
not in themselves unlawful, the guilt of each party will depend upon 
the knowledge and intention with which such acts were done. Where 
the keeper of a place of public resort left his premises in the manage- 
men of a servant, and prostitutes were suffered to meet together and 
remain there, contrary to law; it was ruled, that if the servant, in 
knowingly suffering the prostitutes to meet together and remain, was 
carrying out the oiders of his master, the master was guilly as a 

rincipal, and the servant as abetting. (Wilson vw. Stewart, 32 L.J. 

.C. 198.) And so, the loading of his master’s gun by a servant 
might be an innocent, ora guilty act, according as he thought his 
master was going to shoot a tiger, or to commit a dacoity, 


There seems at first to be some contradiction between clause 2 of 
8.107, andss.115 & 110. The former seems to imply that some 
abetments are only offences if something follows upon them ; the lat- 
ter thatan abetinent is an independent crime, respectively of ulterior 
results. I conceive that the legislature contemplated two sorts of 
abetment, active and inactive. An active abelment, such as insti- 

ation, isan itself punishable, though nothing comes of it. But an 
Nactive abetment, as where a person consents to take part in a con- 
spiracy pressed upon him by others, is only aciiime where some overt 
act is done in consequence. 


By English law, it is laid down that, if 


* A commands Bto kill C, but before the execution thereof A repenta and 
countermande 8, and yet B proceeds in the execution thereof, Ao is not acces: 
sory, for his consent continues not, and be gave timely counutetmand to B. But 
if A had repented, yet it Bohad not been actualy counterm inded before the fact 
committed, A has been uccessory.”? (lL Llale 618 ; 2 thawk. P.C. 424) 


This doctrine is contrary to the general principle of English law 
which will not suffer a party who has once committed a crime to purge 
it by subsequent acts, as, for instance, in the case of theft, even by 
restitution, (2 Russ, 84.) No such exception is hinted at in the Code, 
and I concieve the principle would be too dangerous in its application 
to render its introduction desirable. 


What is meant by the phrase “illegal omission,’? which is mention- 
ed ins. 107, cl. 3, as one of the ways by which a person may abet an 
act?) By English law aman does not become an accessory by mere 
non-feasance, as, for instance, withholding assistance which he had it 
in his power to give; concealment of an intended crime of which he 
has intormation. (1 Russ, 164.) Ido not imagine that the framers 
of the Code intended to alter this rule. It seems to me that the 
*Comission’? must be one which has an active effect in bringing about 
the result; that it must be one of the chain of facts by which the 
crime is accomplished, and that it will not be sufficient if it is merely 
an omission to do something which might prevent the crime. For 
instance; if a servant were intentionally to leave a door unlocked, 
in order to facilitate the entrance of a burglar; if a nurse were 
intentionally to refrain from giving a sick man his medicine, In 
order to hasten his death—these would be illegal omissions by which 
the crimes were aided. The mere passive asststance afforded by con- 
cealment of facts which might be disclosed is rendered punishable by 
ss. 318, 119, & 176. 
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The concealment must tend, and be intended, to bring about or 
facilitate the crime: concealment of an offence, after it has taken 
lace, is not of itself an abetment, (5 RJ. & P. 100; Rio. Khadim, 4 
.L.R.A.Ce. 7) though, coupled with other facts, 1 might be evidence 


of an abetment. 


These remarks apply with still greater force to s. 107, cl. 3, Expl. 1, 
where the “ willal concealment” which amounts to abetting must be 
of a maternal fact, which the party a bound to disclose, by which 
something ts voluntanly pial or procured. The latter words point 
clearly toan active, and not inerely a passive, part in the result 
artived at. For imstance, a witness at a tial, who voluntarily con- 
cealed a maternal tact, in pursuance of a Conspiracy to ect an innocent 
man executed, (see ss 19g NK 195) wottld be an abetter under this 
section Accordingly, in bnaland the balance of authorty scems to 
be in favour of the postion, that giving fulse evidence agaist an 
Innocent man (o procure his execution would be murder. (i Russ. 
662) In ee ee however, its said Chatsuch a come could only be 

unished as perjury, of com puacy., (Alison Crim. L 73.) Vhe case 
lg expressly provided for ins. 1g4, 


Three different states of facts may arise after an abetment. First; 
no offence may be committed. In tins case the offender is punishable 
under ss. 115 & Lio ter the mete attempt to cause ciime, Secordly ; 
the very actat which the abetment aims may be committed, and will 
be punishable under ss. 10g & tro Lastly; some act different, but 
naturally flowing trom the act abetted, may be perpetrated, in which 
Case the instiyator will fall under the penalties ot 9. bLtL— 113. 


Section 113 may lead to dangerous laxity, unless the proper inter- 
pretation is put upon the concluding proviso. The law assumes that 
aman knows and contemplates the natural result of lis acts, and 
will not permit him to escape the consequence of lis acts by merely 

leading ignurance Such ignorance cau, at most, amount toreck- 
essness of indifference, which mm no excuse, Take, for mstance, the 
Hlustration inthe text Tf the gricvous hurt instigated by A were 
the manning of Z, under the etiects of which he died, no Court 
of Justice could allow A to plead ignorance of this probability as 
rendering his offence less than murder. (Alison Crun. L. 3.) As 
Lord Justice Clerk laid down the law in one case in Scotland; (Alison 


Crm, 1. 4.) 


‘* This was an instance of absolute recklessness and utter indifference about 
the life of che sufferer ; and the law knows no difference between the guilt of 
sach 3 case, und that of an intention tu destroy.” 


118. Whoever, intending to facilitate, or know- 
ing it to be likely that he will thereb 

Sees " facilitate, the aise of an py 

~~" punishable with death or transport- 

for ation for life, voluntarily conceals, by 

any act or illegal omission, the exist- 

ence of a design to commit such offence, or makes 


Le | 
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any representation which he knows to be false 

If theoffencebe respecting such design shall, if that 
committed. offence be committed, be punished 
with imprisonment of either description for a term — 
which may extend to seven years, or, if the offence 

lithe offencebs be not committed, with imprisonment 
notcommitted. “ of either description for a term which 
may extend to three years; and, in either case, shall 
also be liable to fine. 


Lllustration. 


A, knowing that dacoity is about to be committed at B, falsely 
informs the Magistrate that adacoity is about to be committed at C, 
a place in an opposite direction, and thereby misleads the Magistrate 
with intent to facilitate the commission of the offence. The dacoity 
1s committed at Bin pursuance of the design. A is punishable under 


the section. 

119. Whoever, being a public servant, intendin 

eer to facilitate or knowing it to be likely 
pablic servant ‘ ey: 

“a de that he will thereby facilitate the com- 
“mission of an offence, the commission 
to pre of which it is his duty, as such public 
servant, to prevent, voluntarily con- 
ceals, by any act or illegal omission, the existence 
of a design to commit such offence, or makes any 
representation which he knows to be false respecting 
such design, shall, if the offence be committed, be 
If the offencebe Punished with imprisonment of any 
commutes description provided for the offence, 
for a term which may extend to one-half of the 
longest term of such imprisonment, or with such 
Ifthe offence be =n a8 is provided for that offence, 
with or with both; or if the offence be 
punishable with death or transport- 
ation for life, with imprisonment of either description 
for a term which may extend to ten years; or, if 
If the offencebs the offence be not committed, shall 
notcommitted. be punished with imprisonment of 
any description provided for the offence, for a term 
which may extend to one-fourth part of the longest 
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term of such imprisonment, or with such fine as is 
provided for the offence, or with both. 


Lilustration. 


A, an officer of police, being legally bound to give information of 
all designs to commit robbery which may come to his knowledge, and 
knowing that B designs to commit robbery, omits to give such inform- 
ation, with intent to facilitate the commission of that offence. Here 
A has by an illegal omission concealed the existence of B’s design, 
and is liable to punishment according to the provision of this section. 


120. Whoever intending to facilitate, or knowing 
it to be likely that he will thereby 
® facilitate, the commission of an offence 


ngewe tO commit . ‘ : : 
offence puuish- punishable with imprisonment, volun- 


~~" #P tarily conceals, by any act or illegal 
omission, the existence of a design to 
commit such offence, or makes any 
representation which he knuws to be 
false respecting such design, shall, if the offence be 
committed, be punished with imprisonment of the 
description provided for the offence, for a term which 
may extend to one-fourth, and, if the offence be not 
committed, to one-eighth, of the long- 
est term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 


Commentary. 


There seems a good deal of confusion in the conception of these 
two sections, and, with one exception, it seems difficult to see the 
difference between the offence aimed at, and that of abetting. The 
facts stated in the illustration to s. 118 clearly amounted to an act by 
which the doing of the dacoity was intentionally aided, and, therefore, 
came expressly under the definition given in s.107. Should the 
offence be punished with seven years’ imprisonment under s. 118, or 
with transportation for life under s. 109? The real force of the sec- 
tions will arise in the cases alluded to under s. 107, where there is 
no active aid given, but merely passive concealment: These will 

resent no difficulty where there is a positive mis-statement ; as, for 
instance, where a villager, knowing that his neighbour had started off 
on a gang robbery, should give false answers to the police as to the 
man’s absence from home, the cause of it, the direction he had taken, 
the fact of his being armed, or the like. But what will be the law, 
where he simply abstains from giving information which is in his 
power? This must come under the words “ illegal omission.”” Now, 
according to English law, the mere omission to give information is 
only illegal in the case of treason, or felony. This was known by the 


be 


If not committed. 


PI 


* 
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term misprision, and is defined by Lord Hate (vol. 1, 374) as being 
“when a person knows of a treason or felony, though no party or 
consenter to it, and doth not reveal it in convenient time.” There 
was no such offence as misprision of a misdemeanour. ‘This distinc- 
tion ig not, however, maintained in the present Code, which applies 
tothe concealment of all offences, except those which are merely 
punishabe with fine, See also s. 123. 


Itis probable, however, that the word “ tllegal’’ is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful, and those in which it might not. It could hardly 
be contended that a party who hears of an intended robbery is bound 
to start off to a distance in search of the police, im the heat of the day, 
or the darkness of night, orto the neglect of pressing business. Nor 
is a person bound to hurry off to communicate an intended crime, of 
which he has been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com- 
municating the design to those who would be able to avert it, must 
all be taken into consideration. ‘Lhe circumstances must almost be 
such as to render the paity accused an accomplice in the guilt of the 
principal offenders. 


Accordingly, in a case where several prisoners were convicted of 
murder, and the fifth prisoner, who was the wife of the murdered man, 
was indicted under 5. 118, it appearing that she knew of the intention 
to murder her husband, and designedly refrained from warning him, 
with the intention that his death should follow, the conviction was 
supported by the Madras High Court. (Refeired trial 30 of 1868.) 


The Code ts stricter tn its penalties upon public servants (s. 119) 
who conceal any offence which it is their duty to prevent. In this 
case every omission is illegal, and justly so; because every such 
omission is a direct breach of the duty which they are paid to per- 
form, It must be observed, however, that this section only applies 
in reference to offences which it was their “duty as such public ser- 
vants to prevent.” It would be no part of the duty of a revenue 
officer, or judicial subordinate to prevent a riot, nor of a police con- 
stable to see to the accuracy of the village accounts. 


Under s. 44 of the Cr. P.C., it is enacted that “every person aware 
of the commission of, or of the intention of any other person to 
commit, any offence made punishable under ss.121, 121A, 122, 123, 
124, 124A, 125, 126, 130, 302—304, 382, 392-399, 402, 435, 436, 449) 
450, 456—460 of the Indian Penal Code, shall, in the absence of 
reasonable excuse, the burthen of proving which shall lie upon the 

rson so aware, forthwith give information to the nearest Police 

ficer or Magistrate of such commission or intention. See also 
Cr. P.C. s. 45 post note tos, 182. 


Gece. 181 H121A5 WAGING WAB. lll 


CHAPTER VI. 
OF OFFENCES AGAINST THE STATE. 


121. Whoever wages war against the Queen, or 
attempts to wage such war, or abets 
Wasing or at. the waging of such war, shall be 


tempting to wage Z : ‘ 
war, or abetting punished with death, or transportation 


the waging of war 


againstthe Queen. for life, and shall forfeit all his pro- 
perty. 


Lllustrations, 


(a) A joins an insurrection against the Queen. A has committed 
the offence defined in this section 


(6) Adin India abets an insurrection against the Queen's Govern- 
ment of Ceylon by sending arms to the mmsurpents. A is guilty of 
abetting the waging of wat against the Queen. 


T2ZIA. Whoever, within or without British India, 

. conspires to commit any of the offences 

Coney ee te punishable by section one hundred 

—_ and twenty-one, or to deprive the 

Queen of the sovereignty of British 

India or of any part thereof, or conspires to overawe, 

by means of criminal force or the show of criminal 

force, the Government of India or any Local Govern- 

ment, shall be punished with transportation for life 

or any shorter term, or with imprisonment of either 
description which may extend to ten years. 


“ Evrplanation.—To constitute a conspiracy under 
this section, it is not necessary that any act or illegal 


omission shall take place in pursuance theroof.” 
(Act XXVII of 1870, s. 4.) 


Commentary. 
The first word of s. 1211s general,—whoever wages war,— without 
any distinction as to British subjects, or otherwise. Upon this the 
Commissioners remark, 2nd Report, 1847, § 13. 


“ The Statuta of treason is not more specific than this chapter of the Code 
in regard to the persons subject to its provisions. It says simply,‘ If a man do 
levy war against our lord the king in bis realm,’ as the Code says, ‘ whoever 
wages war,’ &c. The laws of a particular nation, or country, cannot be « 
to any persons but such as owe allegiance to the Government of the country; 
which allegiance is either perpetual, as in the case of a subject by birth or 
naturalisation, or temporary, as in the case of a foreigner residing in the country. 
They are applicable, of course, to all such as then owe allegiance to the Govern- 
ment, whether as subjecte or foreigners, except as excepted by reservations or 
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limitations. The specification cronoeed by Mr. Hamilton would exclude foreign- 
ers resident in the country. ow, when foreigners enter the country it is 
sapposed that they do so, only upon this last condition, that they be subject to 
the laws.” 


The offence of waging war under s.121 is the same as that which 
inthe English Statute of Treasons—25 Edw. {II, st. 5, c. 2—was 
styled levying war. No specified number of persons is necessary to 
constitute the offence; three or four will constitute it as fully asa 
thousand. (Arch. 628.) Though, of course, the smallness of the 
numbers would be most important asa matter of evidence, for the 
purpose of negativing any treasonable design. Nor is it necessary to 
show that there was any of the usual pageantry of war, such as mili- 
tary weapons, banners, or drums, or any regular consultation before 
the rising. (Foster 208.) ‘he possession of arms is, indeed, spoken 
of as one of the elements in the offence; but this I conceive 1s also 
merely a matter of evidence. Numbers sufficiently overwhelmin 
would make arms unnecessary, or ensure their being speedily shined: 
Nor is it necessary that any blows should actually be dealt. “ Listing 
and marching are sufficient overt acts, without coming to a battle.”’ 
(Foster 218.) 


The mere fact of an armed assembly meeting and marching, or 
even fighting, will not, of itself, constitute a waging war. It must be 
by some public and premeditated plan, for some public and general 

urpose. The law upon this point cannot be better laid down than 
in the words of the Statute of Edw. IIL, which was declaratory of the 
Common Law upon the point, as explained by Mr. Justice Foster. 
His commentary deserves especial remark from the circumstance that 
it was accepted, as being the authoritative exposition of the law, by 
Lord Mansfield when charging the jury in [ord George Gordon’s 
case (21 State trials, 644.) 


** The trne criterion, therefore, in all these cases is, Quo animo did the 
parties assemble } For if the assembly be upon account of some private quarrel, 
or to take revenge on particular persons, the Statute of Treasons hath already 
determined that point in favour of the subject.’’ ‘ If,’’ saith the Statute, 
*' any man ride armed, openly, or secretly, with men of arms against any other 
“to slay or to rob him, or totake and keep him tillhe make fine for his 
** deliverance, it is not the mind of the King nor his Council, that in such case 
“ it shall be judged treasou ; but it shall be judged felony or trespass according 
** to the law of the land of old time used, and according as the oase requireth.’ 


** The words of the first clause descriptive of the offence, ‘ If any man ride 
armed, openly, or secretly, with men of arms,’ did, in the language of those 
times, mean nothing leas tuan the assembling bodies of men, friends, tenanta, 
or dependants, armed and arrayed ina warlike manner iu order to effect some 
purpose or other by dint of numbers and superior strength; and yet theese 
assemblies so armed and arrayed, if drawn together for purposes of a private 
nature, were not deemed treasonable.”’ 


“« Though the Statute mentioneth only the cases of assembling to kill, rob, or 
imprison, yet theee, put ae they are by way of example only, will not exclude 
others which may be brought within the same role ; forthe retrospective clause 
provideth, that if in such case or other like it hath been adjudged. What are 
the other like cases? All cases of the like private nature are, I apprebend, 
within the reason and equity of the act. The case of the Earls of Gloucester 
aud Hereford, and many other cases cited by Hale, eome before tha Statute of 

#, and others after it,—those assemblies, though attended many of them 
with bloodshed and with the ordinary apperatus of war, were not b to be 
treasanable assemblies for they were not, in constraction of law, raised against 
the King or his Roya! Majesty, but for purposes of a private pereonal nature."’ 
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‘* Upon the same principle, and within the reason and equity of the Statute, 
Tisings to maintain a private claim of night, or to destroy particular enclosures 
orto remove nuisances, which affected, or were thought to affect in poet of 
joterest, the parties assembled for these purposes, or to break prisons in order 
to release particular persone without any other circumstances of aggravation, 
have not been holden to amount to levying war within the Statute,’ 


‘* And upon the same principle, and within the same equity of the Btatute, 
I think it wae very rehtly hoiden by five of the Judges, that a rising of the 
wearers in and about Lundon to destroy all engine-looms, machines which 
enable those of the trade who made use of them to undersell those who had 
them not, did nut amount to Jevying war within the Statute; thongh great 
outragea were committed on that occasion, not only in London but in the 


adjacent countries, aud the Magistrates and peace officers were resisted and 
affronted.”’ 


“ For thoae Judges considered the whole affair merely as a private quarrel | 
between men of the same trade shout the use of a particular engine, which 
those concerned in the rising thought detrimental tu them. Five of the Judges 
jadeed were of a different opinion ; but the Attorney-Goneral thought proper 
to proceed against the defeudauts as for a ryot only.” 


‘* But every insurroction which in jadgment of law is intended against the 
person of the King ; beat to dethrone or imprison him ; or to oblige bim to 
alter his measures of Government ; or to remove evil councillors from about him-- 
these risings all amount tu levying war within the Statute, whether attended 
with the pomp and circumatances of open war or not; and every conspiracy to 
levy war for theae purposes, though not treason within the clause of levying 
war, ia yet an overt act within the other cluuse of compassing the King’s death. 
For these purposes cannut be effected by numbers and open force without 

; danger to his person.” 


** Tnsurrections in order to throw down allinclogures ; toalterthe established 
law ; to change religion ; to enhance the price of all labour; or to open all 
prisons—all risings in order to effect these innovations of a pablic and general 
concern by an armed force are, in construction of Jaw, high treason, within the 
clause of levying war ; for though they are not levelled at the person of the 
King, they are againat his Royal Majesty ; and, besides, they have a direct 
tendency to dissolve all the bonds of society, and tu dostroy all property and all 
Goverpment too, by numbers and an armed force. Inaurrections, Likewise, for 
redressing national grievances ; or for the expulsion of fureignera in general ; or 
indeed of any single nation living bere under the protection of the King ; or for 
the reformation of real or imaginary evils of a public nature and in which the 
insurgents have no special tuterrat—riaings to effect these ende by force and 
numbers are, by construction of law, within the class of levying war ; fur they 
wre levelled at the King’s Crown and Royal Dignity.” (Foster 208—211,) 


And, so, the Indian I.aw Commissioners se in their 2nd Report, 
c 


1847, § 10, referring to. and agreeing with the view of the English 
Criminal Law Commissioners : 


“To another place the Commissioners say, ‘the torms of the Statate 
naturally to import a lerying of war by one, who, throwing off the duty of 

~ ', arraye hiesself in open defiance of his Sovereign in like manner and 
by the like meane asa foreign enemy would do, having gsined footing within 
the realm.’ 80, also, we cunceive the terms‘ waging war against the Govern. 


ment’ naturally import « person arraying himself in defiance of the Government, 
in like manner and by like means as a foreign enemy would do.”’ 


In a case which ts sgl di as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution, not 
only to make out the facts, but the motives which constitute the offence. 
(R. v. Frost,g C.& P. 129.) These will in general be easily ascertain- 
ed, since the language and acts of those engaged in the same com. 
mon enterprise will all be admissible for the general purpose of show- 
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ing the object and character of the assembly. Accordingly, in the 
case of R. v. Hunt, (5 B. & A. 566) where Hunt and others were in- 
dicted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former meeting 
at which he had presided, were admissible as showing the intention 
of those who assembled at the second meeting, both having avowedly 
the same object. The meeting in question was attended by large 
bodies of men who came from a distance, marching in regular mili- 
tary order; and it was held to be admissible evidence of the character 
and intention of the meeting, to show, that, within two days of the 
.same, considerable numbers of men were seen training and drillin 
before day-break, at a place from which one of these bodtes ha 
come to the meeting ; and that on their discovering the persons who 
saw them they ill-treated them, and forced one of them to swear 
never to be a King’s man again. Also, that it was admissible evi- 
dence for the same purpose to show, that another body of men in 
their progress to the meeting, in passing the house of the ‘aia who 
had been so ill-treated, exhibited their disapprobation of his conduct 
by hissing. And inscriptions, and devices on banners and flags, dis- 
played at a meeting were held to be admissible evidence for the same 
purpase. See, also, the Indian Evidence Act, I of 1872. 5. 10. 


According to the English law of evidence, 


‘There must be two witnesses to prove the treason, both of them to the same 
overt act, or one of them to ono, and the other of them to another overt act, 
of the same treason ; unless the defendant shall willingly, without violence, 
confess the samo. Aad if the jnry do not give credit to both witnesses, the 
defendant shall be acquit tod. But one witness is sufficient to prove a collateral 
fuot ; as, that the defondant is a uatural born subject, or the like.’’ (Arch.627.) 


But under the Indian Evidence Act, I of 1872, s. 134, 


** No particalar namber of witnesses shall in any case be required for the 
proof of any fact.” 

I presume that this section is intended to do away with the rule of 
English law as to the minimum evidence required on charges of high 
treason and perjury, Ifso, however, the language is not very accu- 
rate. An English jury in either of the above cases is not told to dis- 
believe the fact spoken to by only one witness, but is informed that 
something more than such proof of the fact is required before they can 
be allowed to convict of the crime. 


The evidence of an accomplice does not require corroboration, as 2 
matter of law, (Indian Ev. Act I of 1872, s. 133, R. v. Ramasami 
1 Mad, 394,) though it is desirable as a matter of precaution. (R. ¥. 
Elahee, 1 Wym. Cr. 78; S.C. 5 Suth. Cr. 80; 4 Mad. H.C. Appx. 
vii, S.C, Weir, 367 1st_ edition; S.C. Weir, p. 537, 2nd edition ; R. #. 
Imam, 3 Bom. H.C. C.C. 57; R.v. Tulsi, 3 B.L.R.A Cr. 66; Re. 
Ganubin, 6 Bom. H.C.C.C.§7.) The confession of a co-prisoner is 
neither in itself sufficient to sustain a conviction, nor can it be accept- 
ed as corroborative of the evidence of an accomplice, where such corro- 
boration is deemed necessary. (R. ». Ambigara, 1 Mad. 163; R. #. 
Budhu, 1 Bom. 475; Empress v. Karim, 2, All. 387; Empress v. 
Ashootosh, 4 Cal. 433.) 


122. Whoever collects men, arms, or ammunition, 
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__...., oY otherwise prepares to wage war, 
ee ee with the intention of either waging, 
war against the OF being prepared to wage war against 
Sass the Queen, shall be punished with 
transportation for life, or imprisonment of either 
description, for a term not exceeding ten years, 


and shall forfeit all his property. 


123. Whoever by any act, or by any illegal omis- 
Fatt te sion, conceals the existence of a design 
intent tofaciitate tO Wage war against the Queen, in- 
® decign to wage tending by such concealment. to facili- 
tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
war, Shall be punished with imprisonment of either 
description fora term which may extend to ten years, 
and shall also be lable to fine. 


124. Whoever with the intention of inducing, or 
compelling, the Governor-General of 

India, or the Governor of any Presi- 

ernor, &, dency, or a Lieutenant-Governor, or 


intent to 


the uc teatrain, «& Member of the Council of the Gov. 
ai; lawful power, ernor-General of India, or of the 

Council of any Presidency, to exercise, 
or refrain from exercising, in any manner any of the 
lawful powers of such Governor-General, Governor, 
Lieutenant-Governor, or Member of Conncil, assaults, 
or wrongfully restrains, or attempts wrougfully to 
restrain, or overawes by means of criminal force or 
the show of crimiual force, or attempts so to over- 
awe, such Governor-General, Governor, Lientenante 
Governor, or Member of Council, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall slso be 
liable to éne. 


124A. Whoever by words, either spoken or in- 

ey tended to be read, or by sigus, or by 

fection © ~~~ Wisible representation, or otherwise, 
15 tn 
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excites, or attempts to excite, feelings of disaffection 
to the Government established by law in British 
India, shall be punished with transportation for life 
or for any term, to which fine may be added, or with 
imprisonment for a term which may extend to three 
years, to which fine may be added, or with fine. 


Explanation.—Such a disapprobation of the mea- 
sures of the Government as is compatible with a 
disposition to render obedience to the lawful author- 
ity of the Government, and to support the lawful 
authority of the Government against unlawful at- 
tempts to subvert or resist that authority, is not 
disaffection. Therefore, the making of comments on 
the measures of the Government, with the intention 
of exciting only this species of disapprobation, is not 
an offence within this clause. (Act XXVII of 1870, 
s.5. See ss. 13 & 14, of which Act, (post note to 
s. 130.) 


125. Whoever wages war against the Govern- 
a, war ment of any Asiatic power in alliance, 
i vow Ate «or at peace, with the Queen, or at- 
© power in alli- 
ance with the tempts to wage such war, or abets the 
aie waging of such war, shall be punished 
with transportation for life, to which fine may be 
added; or with imprisonment of either description 
for a term which may extend to seven years, to 
which fine may be added ; or with fine. 


126. Whoever commits depredation, or makes 

Committing de. Preparations to commit depredation, 
predation on the on the territories of any power in alli- 
power at peace ance, or at peace, with the Queen, 
with the Queen. = shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine and to 
forfeiture of any property used, or intended to be 
used, in committing such depredation, or acquired 
by such depredation. 
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127. Whoever receives any property, knowing 
the same to have been taken in the 

perty taken bywar COmMmission of any of the offences men- 
or depredation tioned in Sections 125 and 126, shall 
“- be punished with imprisonment of 

either description for a term which 

may extend to seven years, and shall also be hable 
to fine, and to forfeiture of the property so received. 


128. Whoever, being a public servant, and 
having the custody of any State Pri- 
Public servant ." y A 
voluntarily allow. Soner or Prisoner of War, voluntarily 
ing bree of allows such prisoner to escape from 
een i ay place in which such prisoner 18 
, confined, shall be punished with trans. 
portation for life, or imprisonment of either descrip. 
tion for a term which may extend to ten years, and 
shall also be lable to fine. 


129. Whoever, being a public servant, and having 
the custody of any State Prisoner or 
Public servant >: : 
suffer. Vrisoner of War, negligently suffers 
| of such prisoner to escape from any place 
his custody to of confinement, in which such prisoner 
i is confined, shall be pumeee with 
simple imprisonment for a term which may extend 


to three years, and shall also be liable to fine. 
Commentary. 


According to English law it would seem that the mere fact of an 
escape is prim4 facie evidence of negligence on the part of the keeper, 
For it is his duty to aeep the prisoner safely. (Arch. 690.) But 
this may be negatived on the part of the defendant, by showing force, 
or other circumstances, which rebut the presumption. No presump- 
tion, however, can be raised from the mere fact of an escape that it 
was voluntarily fore or that it was knowingly aided or assisted ; 
and express evidence must be brought to this effect, if any conviction 
under s. 128 or 130 is desired. 


130. Whoever knowingly aids, or assists, any 
. State Prisoner, or Prisoner of War, in 
e escaping from lawful custody, or rese 
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prisoner, or harbours or conceals any such prisoner, 
who has escaped from lawful custody, or offers, or 
attempts to offer, any resistance to the recapture of 
such prisoner, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be lable to fine. 


Explanation. A State Prisoner, or Prisoner of 
War, who is permitted to be at large on his parole 
within certain limits in British India, is said to 
escape from lawful custody if he goes beyond the 
limits within which he is allowed to be at large. 


Commentary. 


Charges under this chapter, except s. 127, are not to be entertained 
by any Court, unless ordered or authorized by Government, or by 
some officer empowered by the Governor-General in Council to order 
or authorise such prosecution, (Cr. P.C.s. 196.) 


The following chapters of the same Code, namely, IV (General 
Exceptions), V (Of Abetment), and XXUL (Of Attempts to commit 
Offences) shall apply to offences purisliable under the said ss, 121A, 

A & 304A, and the said Chapters 1V and V shall apply to 
offences punishable under the said 95. 124A & 225A.) (Act eaut 
of 1870, s. 13.) 


No charge of an offence punishable under s. 121A or 124A shall be 
entertained by any Court unless the prosecution be entertained by 
order of, or under authority trom, thelocal Government. (Act XXVII 
of 1870, s. 14.) 


CHAPTER VII. 
OF OFFENCES RELATING TO THE 


ARMY ANTD NAVY. 


131. Whoever abets the committing of mutiny 

Abetting mu. by a0 officer, soldier, or sailor, in the 
tiny, or attempt’ Army, or Navy, of the Queen, or 
a Pagel attempts to seduce any such officer, 
from hie duty. goldiei, ur sailor from his allegiance 
or his duty, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall 


also be liable to fine. 
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Explanation.—In this section, the words ‘ officer’ 
and ‘soldier’ include any person subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of War contained 
in Act No. V of 1869 (Indian Articles of War) 
(Act XXVII of 1870, s. 6.) 


132. Whoever abets the committing of mutiny 

by an officer, soldier, or sailor, in the 

ie Army or Navy of the Queen, shall, if 

soettel ace mutiny be committed im consequence 

of that abetment, be punished with 

death, or with transportation for life, or imprison- 

ment of either description for a term eh may 

extend to ten years, and shall also bo hable to 
fine. 


133. Whoever abets an assault by an officer, 
soldier, or sailor, in the Army or 
Abetmant of an . 
by aol. Navy of the Queen, on any superior 
ets di cas, officer being in the execution of his 
__ intheexecu- Office, shall be punished with impri- 
tion of his office. : . ‘ 
sonment of either description for a 
term which may extend to three years, and shall 
also be lable to fine. 


134. Whoever abets an assault by an officer, 
soldier, or sailor, in the Army or Navy 
of the Queen, on any superior officer 
a comm’ being in the execution of his office, 
shall, if such assault be committed in 
consequence of that abetment, be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 
135. Whoever abets the desertion of any officer, 
ot the S80ldier, or sailor,in the Army or Na 

asl. Of the Queen, shall be punished wit 

imprisonment of either description for 


Abetment of 


,, OF 
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a term which may extend to two years, or with fine, 
or with both. 


136. Whoever, except as hereinafter excepted, 
Harbouring a KnOWing, or having reason to believe, 
that an officer, soldier, or sailor; in the 

Army or Navy of the Queen, has deserted, harbours 
such officer, soldier, or sailor, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


Krception.—This provision does not extend to the 


case in which the harbour is given by a wife to her 
husband. 


137. The master, or person in charge, of a mer- 

chant vessel, on board of which any 

pon; deserter from the Army or Navy of 

* the Queen is concealed, shall, though 

ignorant of such concealment, be lable 

to a penalty not exceeding five hun- 

dred Rupees, if he might have known of such con- 

cealmont but for some neglect of his duty as such 

master or person in charge, or but for some want of 
discipline on board of the vessel. 


138. Whoever abets what he knows to be an 
act of insubordination by an officer, 
soldier, or sailor, in the Army or Navy 
soldier, or of the Queen, shall, if such act of 
insubordination be committed in con- 
sequence of that abetment, be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine, or with both. 


139. No person subject to any Articles of War 
for the Army or Navy of the Queen, 
or for any part of such Army or 

______ Navy, is subject to punishment under 
Code. this Code for any of the offences 
defined in this Chapter. 
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140. Whoever, not being a soldier in the 
Military or Naval service of the 
Fide iaiak ite Queen, wears any garb, or carries 
any token resembling any garb or 
token used by such a soldier, with the intention 
that it may be beheved that he is such a soldier, 
shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five 
hundred Rupees, or with both. 


CHAPTER VIII 
OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY, 


141. An assembly of five or more persons is 

designated an ‘unlawful assembly,” 

_ wfulas Gf the common object of the persons 
composing that assembly, is— 


First.—To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern- 
ment of India, or the Government of any Presidency, 
or any Lieutenant-Governor, or any Public Servant 
in the exercise of the lawful power of such Public 
Servant ; or, 


Second.—To resist the execution of any law, or of 
any legal process ; or, 


Third.—To commit any mischief or criminal tres- 
pass, or other offence (see «. 40, ante) ; or, 


Fourth.—By means of criminal force, or show of 
criminal force, to any person, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of aright of way, or of the use of 
water, or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or, 

16 
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Fifth. By means of criminal force, or show of 
criminal force, to compel any person to do what he 
is not legally bound to do, or to omit to do what he 
is legally entitled to do. 


Ezxplanation.—An assembly which was not un- 
lawful when it assembled, may subsequently become 
an unlawful assembly. 


142. Whoever, being aware of facts which 
render any assembly an unlawful 
Being a member - ‘ bee 
ofan aulawfulas. assembly, intentionally joins that. 
sabe assembly, or continues in it, is said to 
be a member of an unlawful assembly. 


143. Whoever is a member of an unlawful 
assembly shall be punished with im- 
prisonment of either description for a 
term which may extend to six months, or with fine, 
or with both. 


Punishment. 


Commentary. 

Resistance by a number of persons toan attempt to search a house, 
which was being made by an officer who had not the written author- 
ity for that purpose prescribed by Act X of 1872, 5.379, is not 
punishable under this section. (R.v. Narain, 7 N.W.P, 209.) 


144. Whoever, being armed with any deadly 

ss _ weapon, or with anything which, 

lawful assembly Used as a weapon of offence, is likely 

armed with iY to cause death, is a member of an 
y Weapon. ‘ 

unlawful assembly, shall be punished 

with imprisonment of either description for a term 


which may extend to two years, or with fine, or 
with both. 


145. Whoever joins, or continues in, an unlawful 

or con. 28sembly, knowing that such unlaw- 

kein este ful assembly has been commanded in 

- * that it the manner prescribed by law to 

" “disperse, shall be punished with im- 

prisonment of either description for 

a term which may extend to two years, or with fine, 
or with both. 
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Commentary. 

** A Magistrate, or offeer in charge of a police station, may command any un- 
lawfal assembly, or any assembly of five or more persone, likely to cause a dis- 
tarbance of the public peace, to disperse, and it shall thereupon be the duty of 
the members of such unlawful assembly to disperse accordingly.” (Cr. P.C., 
®. 127.) On failure to do so, the Magistrate is authorised to use military “--"~ 
to compe! them to disperee. (Cr. P.C., 96. 198, 129.) 

146. Whenever force, or violence, is used by an 

,, Unlawful assembly, or by any mem- 

ix ber thereof, in prosecution of the 

¢ common object of such assembly, 
every member of such assembly is 


guilty of the offence of rioting. 


147. Whoever is guilty of rioting shall be 
punished with imprisonment of either 
for description for a term which may 
extend to two years, or with fine, 

or with both. 


148. Whoever is guilty of rioting, being armed 

= armed With a deadly weapon, or with any- 

a dedly thing which, used as a weapon of 

offence, is likely to cause death, shall 

be punished with imprisonment of cither descrip- 

tion for a term which may extend to three years, or 
with fine, or with both. 

Commentary. 

The offence of rioting, committed by persons armed with deadly 

weapons, under s. 148, 1s a different offence from that of stabbing a 

person on whose premises the rioting takes place ; and the latter 


offence may be punished a rately under s. 324. (R.v. Callachand, 
3 Wym. Cr. 34; S.C. 7 Suth, Cr. 60, see ante p. 46, note to s. 71.) 


149. If an offence is committed by any member 
ais esate of an unlawful assembly in 
fen eslawfal Cution of the common object of that 
of assembly, or such as the members of 
_ assembly knew to be likely to 
ofeommon be committed in prosecution of that 
_ object, every person who, at the.time 
of the committing of that offence, is a member of 


the same assembly, is guilty of that offence. 


object. 
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Commentary. 


A number of persons went together to eject a man from a piece of 
land, the title of which was in aoa Upon a vigorous resistance 
being made, one of the party, who was armed with a gun, fired at, and 
killed the resisting person. It was held that he was guilty of mur- 
der ; but that the other members of the unlawful assembly were not 
guilty of murder under s. 149, the act of killing being sudden and 
unpremeditated, and, therefore, not being either the common object 
of the assembly, or an act which the other members of the assembly 
must have known “ to be likely to be committed in the prosecution of 
that object.” (R. v. Sabed Ali, 11 BLL.R 347; S.C. 20Suth. Cr. 5 5 
R. v. Binod, 24 Suth Cr. 66, see ante p. 24, note to s. 34.) 


It is evident that the question in this case was purely one of fact. 
Where a number of persons go out to commit < violent act, armed 
with weapons of a deadly nature, and determined to overcome resist- 
ance by torce, it would be quite open to the Court, or toa Jury, to 
come to the conclusion that they knew it was likely that those weapons 
would be used with adeadly result. If 50, when the result happened, 
each member of the party would be guilty of murder. In the parti- 
cular instance, from all the facts of the case, the majority of the Judges 
arrived at an opposite conclusion. But the decision cannot be taken 
as binding other Judges to decide even a similar case in the same 
way. (See, also, post note to s, 160.) 


150. Whoever hires, or engages, or employs, or 
promotes, or connives at the hing, 
engagement, or employment of any 

-wlawfat? een person to join or become a member of 
unlawful assem. 
bly. any unlawful assembly, shall be pun- 
ishable as a member of such unlawful 
assembly, and for any offence which may be com- 
mitted by any such person as a member of such 
unlawful assembly, in pursuance of such hiring, 
engagement, or employment, in the same manner as 
if he had been a member of such unlawful assembly, 
or himself had committed such offence. 


151. Whoever knowingly joins, or continues in, 
any assembly of five or more persons 
hkely to cause a disturbance of the 

ins so doing public peace, after such assembly has 
after it bas been lawfully commanded to disperse, 
—- - shall be punished with imprisonment 

of either description for a term which 


may extend to six months, or with fine, or with both. 
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See Cr. P. C., 5. 127, ante note tos. 145. 


Ezplanation.—If the assembly is an unlawful 
assembly within the meaning of Section 141, the 
offender will be punishable under Section 1465. 


152. Whoever assaults, or threatens to assault, 
or obstructs, or attempts to obstruct, 
_, any public servant in the discharge of 
eaten ate his duty as such public, servant in 
eee ee endeavouring to disperse an unlawful 
assembly, or to suppress a riot or affray, or uses, or 
threatens, or attempts to use, criminal force to such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to three years, or with fine, or with both. 


153. Whoever malignantly, or wantonly, by 
Wantonly giving Going anything which is illegal, gives 
provocation, with provocation to any person, intending, 
io "or knowing it to be likely that such 
comity? ® &* =provocation will cause the offence of 
rioting to be committed, shall, if the 
offence of rioting be committed in consequence of 
such provocation, be punished with imprisonment 
of either description for a term which may extend 
to one year, or with fine,*or with 
both; and if the offence of rioting 
be not committed, with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 


If not commit 


154. Whenever any unlawful assembly or riot 
takes place, the owner, or occupier, of 
the land upon which such unlawful 

an unlaw- assembly is held, or such riot is com- 

ful assembly is . ; 
held. mitted, and any person having, or 
claiming, an interest in such land, 
shall be punishable with fine not exceeding one 
thousand Rupees, if he, or his agent, or manager, 
knowing that such offence is being or has been 
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likely to be held, shall not use all lawful means in 
his power to prevent such riot or assembly from 
taking place, and for suppressing and dispersing 
the same. 


157. Whoever harbours, receives, or assembles, 
in any house or premises in his occu- 
pation or charge, or under his con- 
trol, any persons, knowing that such 
persons have been hired, engaged, or 
employed, or are about to be hired, engaged, or 
employed, to join, or become members of, an unlawful 
assembly, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 


158. Whoever is engaged or hired, or offers or 
us attempts to be lured or engaged, to do, 
Being hired to ° . . 
take part inan Or assist in doing, any of the acts 
cee e™ specified in Section 141, shall be 
punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both ; and whoever, 
being so engaged, or hired, as afore- 
said, goes armed, or engages or offers 
to go armed, with any deadly weapon, or with any 
thing which, used as a weapon of offence, is likely 
to cause death, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


159. When two or more persons, by fighting, 

in a public place, disturb the public 
Afray. peace, they are said to “commit an 
affray.” 

160. Whoever commits an affray shall be pun- 
ished with imprisonment of either 
description for a term which may ex- 
tend to one month, or with fine which 

may extend to one hundred Rupees, or with both. 


bly. 
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Commentary. 
Unlawful assemblies, as defined in s.141, may either aim at the 
accomplishment of cokes or of private, ends. here the object in 
view is of a public character, the difference between such an assembly 


and a waging of war under s. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
future period, will, as I understand the section, be an unlawful assem- 
bly. But if the object is to carry out the design of the assembly by 
an immediate exercise of force, this would amount to a waging of war. 
Suppose, for instance, that during the progress of some obnoxious 
scheme of taxation through the Legislative Council, crowds were to 
assemble every day to hoot the members supposed to be in favour of 
it ; or monster processions were to parade the streets as an exhibition 
of the numbers of those opposed to the plan, this would constitute 
an unlawful assembly. But if the processions were to force their way 
into the Council itaell for the purpose of then and there compelling 
the abandonment of the measure, this would be an actual waging of 
war. And so it was laid down by Lord Mansfield in the case of the 
Gordon riots, where he stated to the jury, 


‘That it wae the unanimous opinion of the Court, that an attempt, by 
intimidation and violence, to force the repeal of a law, wasa levying war 
against the king, and high treason. (R v Gordon, Doug. 592.) 


It must not, however, be supposed that mere numbers will make an 
assembly unlawful, where the object is to procure some public result. 
The question will always be ; what are the means by which it is pro- 
posed that the object should be brought about? Public meetings for 
the purpose of eliciting, declaring, or altering public opinion upon any 
State matter are perfectly lawful. Where such meetings are for the 
bal vat of petitioning, they have the additional sanction of the Bull 
of Rights (1 Wm. & M. st. 2, c. 2,) in which it 1s expressly laid down, 

‘' That it ia the right of the aubjecta to petition the king, and that al] com- 
mitments and prosecutions for such petitioning ure illegal.” 

But where such meetings—under the cloak of public discussion, or 
etitioning—are really used, and intended, has exhibitions of physical 
orce, for the purpose of overawing, and intimidating, those whose con- 

duct they canvass, they will be illegal. ‘he series of monster meet- 
ings which were convened by O’Connell throughout Ireland in 1844 
for the purpose of carrying the repeal of the Union may serve as an 
instance. 


A very common instance of unlawful assembly is that of tumul- 
tuous meetings, which, from the private character of their objects, 
cannot rise to a waging war. For instance; a caste procession, 
marching in an insulting and defiant manner through streets in- 
habited by another caste, so as to provoke angry passions, or excite toa 
breach of the peace. And so, in times of scarcity, assemblies held to 
discuss the conduct of the merchants in demanding high prices, or of 
the Government in refusing remissions of revenue, might become 
unlawful, not from the mere opinions expressed, but from their tendency 
to end in violence. Accordingly, it has been ruled that, 

‘Any meeting, assembled under such circumstances as, according to the 
opinion of rational and firm men, are likely to produce danger to the tranquillity 
and peace of the neighbourhood, is an onlawful assembly : and in Hint J this 
question, the jury ld take isto their consideration the way in which tho 
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meetings were held, the hour at which suey met, and the language used by the 
persons assembled, and by those who addressed them; aud then Somer 
whether firm and rational mon, having their families aud property there, woul 
have reasovable ground to feara breach of the peace, aa the alarm mast not 
merely be auch as would frighten any foolish or timid person, but must be such 
as would alarm persons of reasovable firmness and courage.”” (1 Russ. 373.)) 


** All persons who join an assembly of this kind, disregarding ite probable 
effect, and the alarm and consternation which are likely to ensue, and all who 
give coantenance and support to it, are criminal parties.’” ([bid.) 

Clause 4, 5.141, applies equally whether the possession is sought 
for under colour of title or without it, and whether the right which is 
asserted is a valid, or invalid, one. The object of the clause is the 
same as that of the old English Statute 5 Ric. II, st. 1,¢. 7, against 
forcible entries, and is to prevent breaches of the peace, by compel- 
ling every one who asserts rights, which may be contested, to do so 
under the authority of law. 


Upon this Statute it has been held, that in order to make an entry 
forcible, 

‘Tt seems clear that it ought to be accompanied with some circumatancos 
of actual violence or terror. and, therefore, that an entry which had no other 
force than auch aa is implied by the Jaw in every trespass whatsvever, ia not 
within the Statate.”’ (1 Hawk. 500.) 


I conceive that the same principle is expressly pointed to through- 
out s. 141 by the epithet “ crimina!l”’ qualifying force. It must be 
force used, or intended to be used, for the purpose of overcoming 
resistance, by causing fear, injury, or annoyance. (s. 350.) (See i 


Hawk. 501.) 


Where the defendants, ryots of a portion of a Zemindary sold in the 
execution of a decree of a Civil Court, reaped and eaeied away their 
crops despite the purchaser’s people, and refused to allow the pur- 
chaser's people to seal and mark grain which had been reaped, and 
the ryots were assembled in such numbers, and so armed that 
nothing could be done against them, it was held by the Madras High 
Court that the acts of the defendants did not amount to an offence 
under s 1gt of the Penal Code. (4 Mad H.C, Appx. Ixv; S.C. 
Weir, ist edition, p. 18; znd edition p. 25. See R. v. Shunkur, 23 
Suth. Cr, 25 ) 


Assuming, however, that the purchaser had the right which he was 
prevented from enforcing, it seems pretty clear that the defendants 
were, by means of criminal force, com relfing him to omit to do what 
he was legally entitled to do, and ea their conduct came under 
cl sof s.1gt.) Their conduct, also, was a forcible assertion of their 
supposed nght to carry away their crops, and, therefore, came under 
cl. 4. Accordingly, in a later case, some defendants had been 
convicted of rioting under s, 147 for stopping a procession. On 
appeal, the Assistant Magistrate, though crediting the fact of the 
defendants having interrupted the procession, reversed the conviction 
on the ground that the defendants had a right to stop the procession 
as it was a nuisance. The High Court were “clearly of opinion 
that the order of the Assistant Magistrate was wrong in law; the act 
of the defendants, in assembling and forcibly preventing a procession 
on the ground that they had a right to do so use it Was a nuisance 
or annoyance to them or to their community, was an act clearly 


17 
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falling within cl. 4 of s. 141 of the Penal Code.”’ (5 Mad. H.C. Appx. 
vi; S.C. Weir, 1st edition, p. 20; 2nd edition, p. 26; 7 /bid. xxxv; 
S.C. Weir, 1st edition, p. 20; 2nd edition, p. 27.) 


The force, or violence, which is necessary to render the members of 
an unlawful assembly guilty of rioting, must be some act done “ in 
rosecution of the common object of such assembly.” (s.146.) For 
nstance, a gathering of ryots, to prevent a revenue officer from dis- 
training, would be an unlawful assembly under s. 141, cl. 5; and if 
any one of them were to beat the officer, or rescue the goods seized, 
this would be a riot, for which every one of the resisting party would 
be liable, even though he took no part in such act. And, justly so; 
for the countenance and assistance of those who committed no violence 
rendered possible the conduct of those who actually committed it. 
But if a fight were to spring up between two of the persons unlawfully 
assembled, this would only make them individually responsible, and 
ae convert the assembly into a riot. (R. v Muzhur, 5 N.W.P. 
208.) 


Not only the object eee intended, but everything which 
naturally, or necessarily, follows from the prosecution of that object, 
will be considered to have been contemplated by those who take part 
in it, and they will be held responsible for it. (s. 149.) And so ac- 
cording to English law, 


Tf several Frreene combined for an unlawful purpose, or for a purpose to be 
carried into effoct by unlawful meana—particularly if it be carried into effect 
notwithstanding any opposition that may be offered agains it—and one of them, 
in the prosecution of it, kill a man, it is murder in all who are present, whether 
they actually aid or abot or not, provided the death were caused by the act of 
gome one of the party in the course of bis endeavours to effect the common 
object of the assembly. But the act must be the result of the confederacy ; for 
if several are ont for the purpose of committing a felony, and upon alarm and 

ursuit run different ways, and one of them kill a puraver to avoid being taken, 

he others are not to be considered as principals in that offence.”’ (Arch. 120, 
1 Buss. 763; and ave anfe note to s. 34, p. 24.) 


Accordingly ; when it abpesice that a number of persons united 
together for the abduction of a woman ; that they came around ; and 
that one of their number struck down, and killed, a woman who 
resisted the abduction, the blow being inflicted with a weapon similar 
to that with which they were all armed, it was held that all those 
who were members of the unlawful assembly at the time were guilty 
of the killing. (R.v. Golam, 4 B.L.R. Appx. 47; S.C. 13 Suth. 
Cr. 


A large body of men, belonging to one faction, waylaid another 
body of men belonging to another faction, and a fight ensued, in the 
course of which a member of the firet-named faction was wounded, 
and retired to the side of the road, taking no further active part in 
the affray. After his retirement a member of the second faction was 
killed. It was held by Norman, J.—whose opinion as that of Senior 
Judge prevailed against the dissent of £. ckson, ].—that the 
wounded man had ceased to be a member of the unla assembly, 
and could not be convicted of the murder under s.149. The Court 
said that he probably had no longer the same common object as the 
members of the unlawful assembly from which he separated himself. 
It did not appear that he continued to pa ai the others. He was, 
apparently, solely occupied by his own sufferings. It was plain that 
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he was no longer co-operating with the others; and he had not the 
wer to prevent, or check, the violence of the others, as he might have 
d, if he had continued with them. (R. v. Kabil, 3 B.L.R.A.Cr. 1.) 


The essence of an affray (s. 15g) consists in the publicity of the 
place, and tbe disturbance of the public peace; and, therefore, a 
quarrel among several persons in a private room, where there 1s no 
one to be injured but themselves, will only amount to an assault and 
battery by each. (1 Russ. 390.) 

“Tt is no ground for a total remission of sentence that a party engaged in an 
affray was not the aggressing party ; though the Court in av-aiding punishment 
may admit the circumstances to operate in mitigatiun of punishment.” (Living. 
stone vy Umroodb, 1 M. Dig. 124, § 63 ; Government #. Sheik Oomur, 3 J bid. 105, 


Just as the opposite state of facts will goin aggravation. (Govern 
ment v. Purdeb, 3M. Dig. 105, § 3.) 


I understand the above dictum only to apply to cases where the 
arty assailed was not forced into the affray in actual self-defence. 
here are many cases of insult, and even mike eines violence, 
which would not compel a forcible resistance ; and if, in such a case, 
retaliation brought on an affray, both would be culpable, though not 
in equal degrees, But where the affray arose out of a boundary 
dispute between the villages of K. and A., in which several persons 
were killed and wounded, the F. U. held that, as the villagers of A. 
had, in the first instance, endeavoured to settle the dispute by treaty, 
and had throughout the affray acted on the defensive, they were 
entitled to an acquittal. (Maunsing i re 3 M. Dig. 117, § 89.) Sce 
R. v. Jeolall, 3 Wym. Cr. 21; S.C. 7 Suth, Cr. 34. 


There is one case in which a party can never justify an affray into 
which he has been led, and that is, where it has arisen in resistance 
to a professedly legal process. Accordingly ; parties have been sen- 
tenced where they had resisted a distress, which in one case was 
lawful, but irregularly levied, and in another was fraudulent from 
the very first: because the party always has his remedy in a Court 
of Justice, and respect for the law requires that that which claims to 
be done under its authority should be set aside only by legal means, 
and submitted to ull sc is set aside, (Huree Pershaud v. Kifayut, 1 
M. Dig. 123, § 62; Government v. Mahomed Ameer, 3 /bid. 105, § 2.) 


And so it is expressly enacted by s.99, that the right of private 
defence does not exist in such cases. (See post, note to s. 300, 
Exception 1.) 


“* Whenever any person sccused of rioting, assault or otber breach of the 

or of abetting the same, or of assembling armed men or taking other unlawful 
messures with the evident intention of committing the same, or any person 
accused of cppmaatiro | criminal intimidation by threatening to injare person or 
property, is convicted of such offence before « High Court, or Court of Ses- 
sion or the Court of a Presidency Magistrate, a District Magistrate, a Bub-Divi- 
siona) Magistrate ora Magistrate of the first class, and such Voart is of opinion 
that it is necessary to require such person to execute a bond for keeping the peace, 
gach Coart ma: he sql rye ara oa sueh parece order him to 
execate a or a sum proportionate means, with or without sureties, 
for keeping the peace during such period, not exceeding three years as it thinks 
&t to fix.”” (Crim. P. C., a. 106). . 

As to the mode of inflicting imprisonment in default of giving 
security, see Crim. P.C., 3.123. As to release from such imprison- 
wient, see 5. 124. 
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CHAPTER IX. 
OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS. 


161. Whoever being, or expecting to be, a public 
servant, accepts or obtains, or agrees 
dshiage gratifce. tO accept or sical to obtain trom 
"other than any person, for himself or for any 
,in respect of other person, any gratification what- 

en official act. A 
ever, other than legal remuneration, 
asa motive or reward for doing, or forbearing to 
do, any official act, or for showing, or forbearing to 
show, in‘the exercise of his official functions, favor 
or disfavor to any person, or for rendering, or 
attempting to render, any service or disservice 
to any person, with the Legislative or Executive 
Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor 
or with any public servant, as such, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, or with fine, 

or with both. 


Explanations.—“Expecting to be a public servant.” 

If a person not expecting to be in office obtains a 

atification by deceiving others into a belief that 

e 18 about to be in Office, and that he will then serve 

them, he may be guilty of cheating, but he is not 
guilty of the offence defined in this section. 


** Gratification.” The word “‘ gratification” is not 
restricted to pecuniary gratifications, or to gratifica- 
tions estimable in money. 


‘* Legal remuneration.” The words “ legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include 
ail remuneration which he is permitted by the Gov- 
ernment which he serves to accept. 
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‘‘ A motive or reward for doing.” A person who 
receives a gratification as a motive for doing what 
he does not intend todo, or as a reward for doing 
what he has not done, comes within these words. 


Illustrations. 


(a) A, Moonsiff, obtains from Z, a banker, a situation in Z’s 
Bank for A’s brother, as a reward to A for deciding a cause in favor 
of Z. A has committed the offence defined in this section. 


(6) A, selene the office of Resident at the Court of a sue 
power, accepts a lakh of Rupees from the Minister of that power. It 
does not appear that A accepted this sum as a motive or reward for 
doing, or forbearing to do, any particular official act, or for rendering, 
or attempting to render, any particular service to that power with the 
British Government. But it does appear that A accepted the sum 
as a motive or reward for generally showing favor in the exercise of 
his official functions to that power. A has committed the offence 
defined in this section. 


(c) A, public servant, induces Z erroneously to believe that A’s 
influence with the Government has obtained a title for Z, and thus 
induces Z to give A money as a reward for this service. A has com- 
mitted the offence defined in this section, 


Commentary. 


The offence constituted by this section consists simply in the act 
of receiving, or trying to obtain (Empress v. Baldeo, 2 All. 253,) a 
bribe, or that which is intended as a bribe, although nothing legal 
is done, or nothing is illegally omitted in consequence. The Spay 
of a present from the friends of a prisoner, who was sentenced to be 
hung the next hour, would still be criminal, if taken as a motive or 
reward for doing, or forbearing to do, any official act, for which a ree 
ward cannot lawtully be taken. Of course it must be taken with this 
view. [t will not be necessary that the person who receives the 
aaily should intend to carry out the purpose for which it is given. 

f it is given with corrupt intention, and he receives and appropriates 
it, knowing of that intention, the offence is complete. Indeed, the 
presumption of guilty knowledge would be so great, that it is hardly 
possible to conceive a case in which a public official could innocentl 
take any present from a person who was mixed up in any public 
business connected with his department. Under s. 165 the mere fact 
of accepting presents amounts to an offence, independently of the 
motive of either giver, or receiver. (Empress v. Kampta, 1 All. 530.) 


A person who in fact, though wrongly, discharges the duties of an 
office whereby he is apparently a public servant may be tried for 
are a Ulegal gratification. (R.v. Ram Kristna, 7 B.L.R., 446; - 

u 


S.C. 16 . Cr. 27.) 


To guard against the vexatious prosecutions which might arise out 
of this and similar clauses, it is provided by the Cr. P.C., s. 197, that, 


**When any Judge, or an bife servant not removeable from hie office 
without the elodtion of tes Covernment of India or the Local Government, is 
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accused as such Judge or public servant of any offence, no Court shall take 
Be aanee of such offence, aepapt with the previous sanction of the Government 
having power to order his removal, or of some office empowered in this be : 
by such Government, or of some Court or other authority to which such Judge 
or public servant is subordinate, and whose power to give such sanction 

not been limited by such Government. Such Government may determine the 
person by whom, and the manner in which, the prosecution of such Judge or 
public servant is to be conducted, and may specify the Court before whic the 
trial is to be held.’’ 

It has been ruled by the High Court of Bombay that this section 
applies to acts ostensibly done by the accused as a public servant ; 
i.e, to acts which have no special significance except as acts done 
by a public servant ; for instance, the act of a judicial officer in fabri- 
cating something which professed to be the record of a case decided 


by himself. (Empress v. Lakshman, 2 Bom. 481.) 


The words ‘‘ not removeable from office without the sanction of 
Government” only apply to the preceding words “any public ser- 
vant.” Therefore, a District Moonsiff cannot be prosecuted on any 
complaint made aceke him as a Judge without sanction under this 
section. (6 Mad. H.C. Appx. xxii.) But no sanction is required for 
the prosecution of a Police Patel in Bombay, in consequence of the 
change in his position made by recent Local Legislation. (Empress 
v. Bhugwan, 4 Bom. 357.) 


“The above section by implication vesta in the Court, or authority, to whom 
the Judge, or public servant, not removeable, &e., is subordinate, the power of 
sanctioning, or directing, such prosecution. It does not say that the Government 
oust give the power, but that it shall exist unless limited or reserved. Every 
Court or authority, therefore, has it unless there is a limitation.’”’ (See R. v. 
Malhar, 7 Bom. HC. CC. 64, accord ) “ There is no provision that the sanction 
must be in writing. It is, no doubt, very desirable that such sanction, or direc. 
tion, should be put in writing and uttached to the record, but it is by no meang 
legally imperative.” (Per Holloway, J., R. v. Kristna Rau, 7 Mad. H.C. 58; 
B.C. Weir, let edition, p, 283, 2nd edition p. 389; BR. v. Narayanasami, Ibid. 182.) 


The corresponding Section (466) of act X of 1872 contained the 
clause “the sanction must be given before the commencement of the 
proceedings.” ‘This clause, it will be observed, is omitted in the 

resent Act, but the word ‘‘previous”’ is inserted before “ sanction’’ 
in the body of the section. Itis probable that the effect of both the 
present and the repealed section is intended to be the same, and that 
they negative the legality of any retrospective or implied sanction 
such as was contemplated by Holloway, tas sufficient in a case under 
s. 167 of the Criminal Procedure Act of 1861. (R. , Kristna Rau, supra.) 


They require as a condition precedent to trial, the express consider- 
ation and determination of the question, whether, assuming the 
defendant to have committed an offence, it is still advisable that he 
should be indicted for it. Itis obvious that many cases might arise 
in which this question should be answered in the negative. If so, in 
the case of certain acts committed by public servants, two elements 
would be necessary to create liability to punishment ; first, the com- 
mittal of a technical offence ; secondly, the opinion of his superior 
that the offence was one for which it was politic that he should be 
tried. The absence of either of these elements would seem to be an 
objection after trial as much as before. The High Court of Bombay 
had, upon the same Section (167), a. shea decided that a conviction 
which took place after sanction, but which was founded upon evidence 
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taken before sanction, was bad ; on the ground that the Court had no 
jurisdiction to cause the attendance of the accused, or to take any 
evidence against him until sanction was obtained. (R. v. Parshram, 
7 Bom. H,C.C.C. 61. See to Empress v. Sabsukh, 2 All, 533;) 


Where the Local Government limits its sanction by directions as 
to the person by whom, and the manner in which a charge is to be 
preferred, these directions must be strictly carried out, and the Court 
cannot entertain charges preferred by any other person, or in any 
other manner. (R. v. Vinayak, 8 Bom. H.C. C.C. 32.) 


_By a Madras Notification, of the 27th August 1873, the power to 
direct or sanction the entertainment of complaints of offences com- 
mitted in their public capacity by subordinate Magistrates (Tahsildars 
and Deputy Tahsildars) has been restricted tothe Board of Revenue. 


By a Madras Notification, of the 13th September 1873, the like 
power, in regard to all other classes of Magistrates, is reserved to the 
Governor in Council. 


162. Whoever accepts or obtains, or agrees to 
eae . accept or attempts to obtain, from 
aking & grat- . 

,in order, any person, for himself, or for any 

- soother person. any gratification what- 
_* Poblic ever as a motive or reward for induc- 
) ing, by corrupt, or illegal, means, any 
public servant to do, or to forbear to do, any official 
act, or in the exercise of the official functions of 
such public servant to show favor, or disfavor, to 
any person, or to render, or attempt to render, any 
service or disservice to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency or with any Lieu- 
tenant-Governor, or withany public servant, as such, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to three 
years, or with fine, or with both. 

(See note to s. 167, post.) 


163. Whoever accepts or obtains, or agrees to 
accept or attempts to obtain, from any 

_____ person, for himself or for any other 

pesocal person, any gratification whatever, as 
Biicorast,  & Motive or reward for inducing, by 
the exercise of = influence, any 


pubhe servant to do, or to forbear to do, any official 


eervan 
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act,or in the exercise of the official functions of 
such public servant to show favor, or disfavor, to 
any person, or to render or attempt to render any 
service or disservice to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency, or with any public 
servant, as such, shall be punished with simple im- 
prisonment for a term which may extend to one 
year, or with fine, or with both. 


Illustration. 


An advocate who receives a fee for arguing acause before a Judge; 
a person who receives pay for arranging and correcting a memorial 
addressed to Government, setting forth the services and claims of the 
memorialist ; a paid agent for a condemned criminal, who lays before 
the Government statements tending to show that the condemnation 
was unjust are not within this section, inasmuch as they do not 
exercise, or profess to exercise, personal influence. 


(See note to s. 167, post.) 


164. Whoever, being a public servant, in respect 
Punishment for Of Whom either of the offences defined 


abetment by pub- in the last two preceding sections is 


lic servant of the ° 
offences abovede- Committed, abets the offence, shall be 


fiued. punished with imprisonment of eitber 

description for a term which may extend to three 
A 

years, or with fine, or with both. 


Tilustration. 


A is a public servant. B, A’s wife, receives a present as a motive 
for soliciting A to give an office to a particular person. A abets her 
doing so. A is punishable with imprisonment for a term not exceed- 
ing one year, or with fine, or with both. A is punishable with impri- 
sonment for a term which may extend to three years, or with fine, or 
with both, 


165. Whoever, being a public servant, accepts 
Poblic servant or obtains, or agrees to accept or 


obtaining any vay attempts to obtain, for himself, or for 


luable thing, with- . : 
out consideration, any other person, any valuable thin, | 


from person ooa- without consideration, or for a consid- 
ceeding or bel. eration which he knows to be inade- 
h publie quate, from any person whom he 


knows to have been, or to be, or to be 
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likely to be concerned in any proceeding or business 
transacted, or about to be transacted by such public 
servant, or having any connection with the official 
functions of himself or of any public servant to 
whom he is subordinate, or from any person whom 
he knows to be interested in or related to the person 
so concerned, shall be punished with simple im- 
prisonment for a term which may extend to two 
years, or with fine, or with both. 


lilustrations, 


(a) A, a Collector, hires a house of Z, who has a settlement case 
pending before him. [tas ayreed that A shall pay fitty Rupees a 
month, the house being such that, if the bargain were made in good 
faith, A would be required to pay two hundred Rupees a month. A 
has obtained a valuable thing from Z without adequate consideration, 


(4) A, a Judge, buys of Z, who has a cause pending in A’s Court, 
Government Promissory Notes ata discount, when they are selling 
in the market at a premium, A has obtained a valuable thing from 
Z without adequate consideration. 

(c.) Z’s brother is apprehended and taken before A, a Magistrate, 
on acharge of perjury. A sells to Z shares in a bank at a premium 
when they are selling in the market at a discount. Z pays A for the 
shares accordingly. ‘Lhe moncy so obtained by Ais a valuable thing 
obtained by him without adequate consideration, 

Commentary. 

By Stat. 13 Geo. III, c. 63, 55. 23 --25 & 33 Geo. III, c. 52, s. 62, 
the receiving of gifts by the Governor-General, or any member of 
the Council of Fort William, or of any of the Judges of the Supreme 
Court of Calcutta, or by any person holding any office under the 
Crown, or the East India Company is forbidden, and is punishable 
as extortion, and as a misdemeangour at law. But this 15 not to pre- 
vent lawyers, physicians, or chaplains from accepting professional 
fees and rewards. 

A police officer who, after a case of theft had been decided in favour 
of the prosecutor, asked him for and received from hin part of the 
proceeds of the theft which had been returned to him by order of the 
Court, was held to have committed an offence under this section and 
not under 5.161. (Empress v, Kampta, 1 All. 530.) 


166. Whoever, being a public servant, knowingly 
Public errant olS0beys any direction of the law ag 
disobeying a | di- to the way in which he is to conduct 
ree intent to Dimself as such public servant, intend. 
to ing to cause, or knowing it to be likely 

that he will, by such disobedience, 


18 
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cause injury to any person, shall be punished with 
simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 


Illustration. 


A, being an officer directed by law to take property in execution, 
ain order to satisfy a decree pronounced in Z’s favour by a Court of 
Justice, knowingly disobeys that direction of law, with the knowledge 


that he is likely thereby to cause injury to Z. A has committed the 
offence defined in this section. 


167. Whoever, being a public servant, and being, 
Public acrvant @8 Such public servant, charged with 


framing an ineor- 


un the preparation or translation of any 
r ucument 

with intent to document, frames or translates that 
aaa at document in a manner which he knows, 
or believes, to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may there- 
by cause injury to any person, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Commentary. 


Sections 162 & 163 only apply to cases where the party who is 
to exercise corrupt or undue dence does so for a consideration, 
obtained from a third person. If he does 50 without receiving any 
gratification, to serve his own private interests, or for the benefit of 
another, whether voluntarily or upon solicitation, no offence will have 
been committed under these sections. If guilty at all, he can only 
be guilty as an abettor. It will follow, therefore, that if the act done 
is not an offence in the public servant, it is no offence in the person 
who instigates him to it. Hence, a person who of his own accord, or, 
without being himself bribed, offers any gratification whatever to a 
public servant will be punishable as an abettor of the offence in s. 161. 
So, if being in any way connected with the official functions of a 
public servant, he induces him to accept anything for an inadequate 
consideration, he will have abetted the offence in s. 165, But it is no 
offence ina ee servant to P as to mere personal influence, not 


accompanied by what is styled in s. 161 a gratification, unless by so 
doing he transgresses s. 166, or 217. 


Hence, if the friend of a party to a civil suit were by personal 
influence to induce a Moonsiff to give judgment against the defendant, 
contrary to his own conviction, the Moonsiff would be guilty under 
s. 166, and the party who persuaded him would be guilty as an abettor. 
So, if the iiccesstal solicitntions were addressed to a Sessions Judge, 
who acquitted a prisoner in consequence, the Judge will be guilty 
under s. 217, and the person who exercised influence as an abettor. 
But the exercise of, or yielding to, personal influence in the disposal 


Sees. 167 &168.] TRADING BY A PUBLIO SERVANT. 139 


of patronage, the conferring of rewards for service, the granting of 
contracts, or the like, would be no offence in either of the parties 
concerned. If, however, the suitor were to resort to threats instead 
of entreaties, this would be an offence under s. 18g. 


The personal influence referred to in s.162 seems to mean that 
influence which one man possesses over another, irrespectively of the 
merits of the case upon which it is brought to bear. Such consider- 
ations as rank, wealth, power, gratitude, relationship, or affection may 
induce a person to vrant to the request of one man what he would not 
to the request of another, But influence exercised solely upon the 
merits of the case would seem not to be personal influence. tf a per- 
son who was about to pay a visit to. a Collector were to accept a sum 
of money, on the understanding that he was to draw the Collector into 
conversation upon the case, and represent it fully to him, sucha 
proceeding, however indelicate and improper, would, 1 conceive, not 
come under s. 163, provided no personal feeling was brought into play. 


Under s. 167 it would be no offence if a Court Translator employed 
in a criminal case were to misteanslate all the documents for the pur- 
pose of procuring the acquittal of the prasoner, though it would be 
otherwise if he had the contrary motive, Such a case would pro- 
bably come under s. 218, though the omission of the express words 
used ins. 167 might make the point doubtful, and itis expressly 
stated as coming under the head of False Evidence. (8 ryt, ics 
tration e.) Where the mistranslation is done intentionally, and dors 
produce injury, it will not be necessary to show imtention to moyure, 
or knowledye that injury would follow. As Lord Mansfield +ay-, 

“Where an act, in itself indifferent, if done with a particular intent becomes 
criminal, then the intent must be proved and found: but when the et i af 
iteelf unlawful, that ia primd facse aud unexplained, the proof of justsfoutron 


or excuse lies on the defendant, and in failure therefore the law implies a crn. 
ua) intent.”” (5 Burr. 2667.) 


168. Whoever, being a pes servant, and being 
nae legally bound as such public servant 
ublic servant ° : . 
wolawfully eo. not to engage in trade, engages in 
maging in trade. trade, shall be punished with simple 
imprisonment for a term which may extend to ono 

year, or with fine, or with both. 


Commentary. 


By 33 Geo. IIf, c. 52, s. 137, it is rendered unlawful for any Gover- 
nor-General, or Governor, or any Member of Council of any of the 
Presidencies of India, or for any Collector, Supervisor, or other per- 
son employed or concerned in the collection of the revenues, or the 
administration of Justice in the provinces of Bengal, Behar, or Orissa, 
or for their ts or servants, or any one in trust for them; or for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever, whether within or without India. 
(See also 3 & 4 Wm. IV., c. 85, 5.76.) Under Reg. I of 1803, s. 40, 
Members of the Board of Revenue are forbidden to be concerned in 
trade, commerce, or houses of agency, or in direction or management. 
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of Banks, or in transactions for borrowing or lending money with 
native officers under the Revenue Department, or with Zemindars, 
proprietors of land, renters, or other ate responsible for the 
revenue. Under Reg. II of 1803, s.64, Collectors, and Assistants to 
Collectors, are forbidden to exercise or carry on trade or commerce, 
directly or indirectly, or to be engaged in me Bank or House of 
Agency. Nor may they be concerned in the farming of the public 
revenue, or in the lending of money to proprietors of land, renters, or 
persons responsible for the public revenue, or in any way connected 
with its management. (J/d:d., ss. 60 & 61.) By 37 Geo. III, c. 142, 
s. 28, the lending of money or any valuable thing by a British 
subject toa Native Prince is made a misdemeanour. Here, British 
subject is used in sts restricted sense. (See Book II. Want of 
Jurisdiction ) 


Act XV of 1848 pete Courts : Officers) forbids officers of the 
Supreme Courts in India, or of the Courts for the Relief of Insolvent 
Debtors, to carry on any dealings as banker, trader, agent, factor, or 
broker, either for their own advantage, or for the advantage of any 
other person, except such dealings as it may be part of their duty to 
catry on. 
169. Whoever, being a public servant, and being 
legally bound, as such public servant, 
not to purchase, or bid for certain 
ing or bidding for , ae 
saa property, purchases or bids for that 

property, either in his own name or 
in the name of another, or jointly or in shares with 
others, shall be punished with simple imprisonment 
for a term which may extend to two years, or with 
fine, or with both; and the property, if purchased, 
shall be confiscated. 

Commentary. 

A police officer who purchases a pony which has been impounded 
may be proceeded against under this section, and s. 19 of Act I of 
1871 (Cattle Trespass.) R.v. Ramkrishna, 8 B.L.R. Appx: I; S.C. 
16 Suth. Cr. 62. 

170. Whoever pretends to hold any particular 
office as a public servant, knowing 
that he does not hold such office, or 
falsely personates any other person 

holding such office, and in such assumed character 
does or attempts to do any act under color of such 
office, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 
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171. Whoever, not belonging to a certain class 
of public servants, wears any garb or 

___ # carries any token resembling any garb 

by publicser- or token used by that class of public 
vant with fraudu- servants, with the intention that it 
may be believed, or with the know- 

ledge that it is likely to be believed, that he belongs 
to that class of public servants, shall be punished 
with imprisonment of cither description for a term 
which may extend to three months, or with fine 
which may extend to two hundred Rupees, or with 


both. 


CHAPTER X. 
OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 


172. Whoever absconds in order to avoid being 

served with a summons, notice, or 

ayAbeconding to order proceeding from any public 

other servant, legally competent, as such 

~™* public servant, to issue such sum- 

mons, notice, or order shall be pun- 

ished with simple imprisonment for aterm which 
may extend to one month, or with fine which ma 

extend to five hundred Rupees, or with both; or, if 

the summons, notice, or order is to attend in person 

or by agent, or to produce a document in a Court of 

Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which ma 

extend to one thousand Rupees, or with both. 


It has been held in Bengal that a person absconding to avoid 2 
warrant issued by a Magistrate against him ts not punishable under 
s.172. (Acc. Mad. H.C. Rul. 21st April, 1866; S.C. Weir, 25 [33]; 
R. v. Amir Jan, 7 N.W.P. 302.) The warrant is neither a summons 
nor a notice, and the order which it contains is addressed to the 
officer and not to the person whose attendance is required. The 
course is to proceed under ss, 183 and 184 of the Crim, P.C, Dis- 
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obedience to the proclamation issued under Cr. P.C., s. 183 would be 
punishable under s, 147 of the Penal Code. (R.v. Womesh, 5 Suth. 
Cr. 71; S.C. 1 Wym. Cr. 61; R. v. Hossein, g Suth. Cr. 70.) 


In order to make out the commission of an offence under this sec- 
tion, it is necessary to show that a summons, notice or order has been 
issued, and that the absconder knew, or at least had reason to believe, 
that process had issued. It is not sufficient to show that a person 
apprehending that a process will be tssued has absconded. But the 
term ‘ abscond’ is not to be understood as implying necessarily that a 
person leaves the place in which heis, Its etymological and ordinary 
sense are to hide oneself; and it matters not whether a person departs 
from a person or remains in it, if he conceals himself; nor does the 
term apply only to the commencement of the concealment. Ifa person 
having concealed himself before process issues, continues to do so 
after it has issued, he absconds. (Per Turner, C. J., Srinavasa Ayyan- 
gar v. the Queen, 4 Mad. 393, 397; S.C. Weir, 2nd edition, p. 33.) 


The Criminal Procedure Code, s.195, provides that “no Court 
shall take cognisance of any offence punishable under Sections 172 to 
188 (both inclusive) of the Indian Penal Code, except with the previous 
sanction, or on the complaint of the public servant concerned, or of 
some public servant to whom he is subordinate. “The sanction referred 
to in this section may be expressed in general terms, and need not 
name the accused person ;"’ (overruling, apparently, R. v. Ganu Tatia, 
5 Bom. H.C.C.C. 38) but it shall, so far as practicable, specify the 
Court or other place in which, and the occasion on which, the offence 
was committed. When sanction 1s given in respect of any offence re- 
ferred to in this section, the Court taking copgnisance of the case may 
frame a charge of any other offence so referred to which is disclosed 
by the facts. Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority giving or 
refusing it is subordinate ; and no such sanction shall remain in force 
for more than six months from the date on which it was given.’’ 


“When any Civil, Criminal, or Revenue Court is of opinion that there is 

round for inquiring into any offence referred to ins. 195, and committed 

fore it, or brought under its notice in the course of a judicial enquiry, such 
Court, after making any preliminary enquiry that may be nevessary, may send 
the case for enquiry or trial to the nearest Magistrate of tho first class. (Crim. 
P. ©., s. 476.) 

‘* Except as provided in es. 477, 480 and 485 (of the Crim. P. C.) no Judge 
of a Criminal Oourt, or Magistrate, other than a Judge of a High Court, the 
Recorder of Rangoon and the Presidency Magistrates, aball try any person for 
any offence referred to in s. 195 (of the Crim. P. C.) when such offence is com- 
mitted before himself, or in contempt of his authority, or is brought under bis 
notice as such Judge or Magistrate in tho course of a judicial proceeding.’’ 
(Orim. P. C. s, 487.) 


173. Whoever in any manner intentionally pre- 
vents the serving on himself, or on any 

Preventing ser- 5 
vice of summons Other person, of any summons, notice, 
on other proce, oF order proceeding from any public 
pub there. servant, legally competent, as such 
public servant, to issue such summons, 
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notice, or order, or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any proclamation, under the authority of any pub- 
lic servant legally competent, as such public servant, 
to direct such proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both; or, if 
the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu- 
ment ina Court of Justice, with simple imprison- 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 


Commentary. 


The refusal to receive or to sign asummons does not constitute the 
offence of intentionally preventing the service of a summons upon 
himself under the above section. (K.v. Punamalai Nadan, § Mad. t99; 


. v. Kalya, 5 Bom, H.C.C.C. 34; R. v. Bhoobuneshwar, 3 Cal. 
21.) 


174. Whoever, being legally bound to attend in 
Nonattendance PCTSOn or by an agent at a certain 
ene twwaa place and time in obedience to a sum- 
*pul- mons, notice, order, or proclamation 
proceeding from any public servant 

legally competent, as such public servant, to issue 
the same, intentionally omits to attend at that place 
or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both ; or, if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine 
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which may extend to one thousand Rupees, or with 
both. 


Illustrations. 


(a) A, being legally bound to appear before the Supreme Court at 
Calcutta, in obedience to a subpoena issuing from that Court, inten- 
tionally omits to appear. A has committed the offence defined in 


this section. 


(6) <A, being legally bound to appear beforea Zillah Judge asa 
witness, in obedience to a summons issued by that Zillah Judge, inten- 
tionally omits to appear, A has committed the offence defined in 
this section. 

Commentary. 


Under the three preceding sections the offence depends upon the 
legal competence of the officer to issue the summons, &c. (R.v. 
Purshotam, 5 Bom. H.C.C.C. 33.) ‘Therefore the High Court of 
Madras has held, that disobedience to a summons issued by a 
Tahsildar in his revenue capacity, or by a Village Magistrate in 
respect to an offence over which he had no jurisdiction, was not 

unishable. (Rulings of 1864 & 1865, on s.174; S.C. Weir, 25. 
38-44.| Now, however, revenue officers in the Madras Presidency have 
received power to issue such summonses, (Madras Act III of 1869, 
See 6 Mad. H.C.Ap. xliv; S.C. Weir, 28 [41] 7 16. Appx. x, xi; S.C. 
Weir, 393, 394, [579-580].) But Magistrates who have jutisdiction 
over the offences may issue summonses to witnesses beyond their 
own local limits. (3 Mad. H.C. Appx. v; S.C. Weir, 249.) Under 
$.174 it is further necessary that the party should be legally bound to 
obey the summons. This obligation would, in general, tollow asa 
necessary consequence from the competence of the officer to issue the 
order. But cases might arise in which there would be no such obli- 
gation. For instance, a witness, already in attendance at one Court, 
would be under no obligation to go to a Court ata distance, until he 
had given his evidence in the case for which he had been first cited. 
In R, v, Sutherland (14 Suth. Cr. 20) it was held that a witness who 
attended in obedience to a summons at a certain hour was not bound 
to wait all day in Court, and that if he went away after a reasonable 
time, he could not be convicted under this section. 


In order to sustain a charge under s. 174 for disobedience to a 
summons issued by a Civil Court, it is necessary to prove personal 
service of the summons in accordance with the provisions of the Civil 
Procedure Code. (R.v. Hury Nath 7 Suth. Cr. 58; S.C. 3 Wym. 
Cr. 34; R. vw. Sreenath 10 Suth. Cr. 33.) And, therefore, where a 
summons was not served personally on the defendant, but affixed 
to the door of his house, and he failed to attend, it was held that he 
had committed no offence. (6 Mad. H.C. Appx. xxix; S.C. Weir, 27 
{40].) A merely verbal order given at any stage of a trial to a person 
already summoned, directing him to return on a specified day to which 
the hearing is adjourned, is a sufficient notice to entail the penalties 
of this section for non-attendance. (5 /bid. xv; S.C. Weir, 26, [39]; 
and see 7 /6id, iii; S.C. Weir, 28, [42].) But it would be otherwise if 
the order was a general one to appear again when required, no parti- 
cular day being named (6 /érd, x ; S.C. Weir, 26 [40]; and an adjourn. 
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ment of a trial by public preemten is irregular and objectionable, 
Special notification should be given to all parties concerned of the 
date of the adjourned hearing. (/bid. xxx; S.C. Weir, 27 [40].) The 
summons must also specify the place at which the person summon 

is to attend. If it fail to do so, the conviction for dcabedicnee would 
be illegal. (7 /brd. xiv; S.C. Weir, 30 [43] Mad. H.C. Rul, gth Dec. 
1876; S.C. Weir, 31 [44].) A summons may be made returnable on a 
Sunday, in the Mofussil; 4 Mad. HC. App. Ixti, see Weir, footnote 
p. 30 (43); Mad. H.C. Rul, ryth Aug. 1872; SC. Weir, 29 (43).) 


A person failing to obey the summons of a Coroner is liable to con- 
viction under this section or 5.170. (Act EV of 1871, 5.17 (Coroners.) 


This section has been held not to apply to an escape from custody 
under a warrant in execution of the decece of a Civil Court. (Rew 
Sirdar Pathoo, 1 Bom. H.C. 38; 7 Mad. H.C. Appx. xling $C. 
Weir, 30 [44] ) It does apply to the case of a defendant in a cri- 
minal case who had yiven bail ter his appearance, and had also en- 
tered into his own personal recognizance. It was held to be no 
objection to acharge under s 274 that his surety had pest been 
made to pay in default of his appearance, and that he hiuuself was 
lable to have his own recognizance forfeited under s. 21g of the 
Crum. P.C. of 1801, corresponding with s. 514 of the present Code, 
(R. v. Tajamaddi, 1 B.LLRLA, Crs S.C. 10 Suth. Cr. 4.) 


The Madras High Court has held that a Sub-Magistrate may try 
acase underthis section for disobedience to his own summons, the 
provisions of s.171 Crim. P.C of rhsor, inow 4. 476) being abenoae 
and not imperative. (4 Mad. H.C. Appx. di) The High Court of 
Bengal, overruling a former decision in accordance with the view of 
the Madras High Court, has now decided the contrary, CR. uv. Chan- 
dra Sekhar, 5 BLUR. 100; S-C., 13 Suth €1. 66; see, too, Row Hira 
Lall, 8 B.LR 422; 5 C. 17 Suth. Cr 3g; Rov. Ramlochun, 18 Suth. 
Cr.15.) To the same effect isa recent decision of the Allahabad 
High Court. (Empress v. Sukhats, 2 All. gos.) 

175. Whoever, being legally bound to produce 
or deliver up any docume 
bas id p any document to any 
duce a document public servant, as such, intentionally 
rant aaa iter omits so to produce or deliver up the 
bound to predace  garne, shall be punished with simple 
such document. ; : ; 
imprisonment for a term which may 
extend to one month, or with fine which may extend 
to five hundred Rupees, or with both; or, if the 
document is to be produced or delivered up to a 
Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which 


may extend to one thousand Rupees, or with both. 


Milustration. 
A, being legally bound to produce a document before a Zillah 
19 
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Court, intentionally omits to produce the same. A has committed the 
offence defined in this section. 


Commentary. 


It is necessary to show that the person was legally bound to pro- 
duce the document, and if the necessary steps have not been taken to 
impose that obligation upon him, he does not come under this section. 
For instance ; a witness who intentionally leaves at home a document 
which he knows will be called for ts not punishable, unless the proper 
notice to produce, or svbpand’ duces has been served upon him. There 
are many documents which a witness may refuse to deliver up, on the 
ground of their being privileged, but he will still be bound to bring 
them into Court if they ate in his power, and the Court will decide 
as to the question of privilege. (Act f of 1872, 5.162, Ind. (Evidence.) 
In the case of State Proceedings, however, the Court cannot even 
inspect them for the purpose of seeming af they are privileged (/bid.) 
and niust take ther character upon the word of the public officer who 
has them in dis custody. (Beatson 7 Skene, 29 L.J. Ex. g30; SC. 
SH.& N 838 and Act Tof 1872, 8.123.) Butthe oath of secrecy 
which is taken by Income Tax Officers under Act AXXIIT of 1860, 
s. 33 (Income Pax) docs not apply to cases in which they are summoned 
to give evidence in-a Court of Justice (ce v, Birrell, 3 Camp. 337-) ; 
and Scotland, C.J., compelled the production of Income Tax Schedules, 
though the objection was taken by the officer who appeared, (R. v. 
Yakitazkhan, 2nd Madras Sessions, 1863.) 


When any such offence asia described in Section 175, 178, 179, 180, or 298 
of the Indian Penal Code is committed in the view or presence of any Civil, 
Yriminal, or Revenne Court, the Court may cause the offender, whether he be 
a Kuropean Hriticb subject or not, to be detained in custody ; and at any time 
before the rising of the Court on the same day may, atit thinks fit, take cogni- 
gance of the offence, and sentence the offender to tine not exceeding two hun- 
drod Rupees, and, in detault of payment, to simple imprisonment for a term 
which may extend to one month, unless such fine be sooner paid. Nothing in 
as. 248 or $44 (Crem, PC.) ahall be deemed to apply to proceedings under this 
section. In every such case the Court shall record the tacts constituting the 
comtunpt, with any statement the offender may make as well aa the finding and 
gontence. Tf the offence ix under s 228 af the Indian Penal Code, the record 
muat show the nature and stage of the judicial proceeding in which such public 
gorvaut was sitting, and the nature of the luterruption or insult offered. (Cr. P. 
C., oa. 480, 481.) It the Court, tu any case, considera that a person accused of any 
such offence should be imprisoned otherwise than in default of payment of fine, 
or that # fine exceeding two hundred Kupees should be 1mposed upon him, it 
is to proceed under s, —— 


A Court inflicting a fine for contempt of Court should speciall 
record its reasons and the facts constituting the contempt, so that it 
may appear whether any contempt of Court was in fact committed, 
Where, therefore, no such reasons were recorded, the High Court of 
Madras, on an application made under s. 404 of the Crim. P.C. of 
1861, (now S, 439) set aside the order, and directed the fine to be re- 
turned (R. v. Panchanada, 4 Mad. H.C. 229); the Court must also 
call upon the offender to make any statement he wishes to offer, and 
must record it. In default of doing so the conviction will be quashed 
(Kashinath v. Daji, 7 Bom. H.C. A.C, 102); and, so, it has been laid 
down by the Privy Council, in a case where a Barrister had been 
summarily fined for contempt of Court, “that no person should be 
punished for contempt of Court, which is a criminal offence, unless 


Sec. 176] WITHHOLDING OR GIVING FALSE INFORMATION. 147 


the specific offence charged against him be distinctly stated, and an 
opportunity of answering it given to him.’’ (re Pollard, L.R, 2 P.C. 


~ 


106.) The above Section (435), which contemplates a statement by 
the offender, is in accordance with this view. 


The High Court, as a Court of Record, can punish summarily for 
acontempt. (Abdool, 1m re, 8 Suth. Cr. 32.) 


It is not a contempt of Court punishable under 5.163 of the old 
Crim. P.C, (now s 480) to refuse to sign a A toe given before a 
Tahsildar in a revenue enquiry, (0 Mad. H.C, Appx. xiv; 3.C. 
Weir, 33 (51].) 


A Magistrate is not precluded by s. 480 from taking cognizance of 
a contempt of Court committed in his own presence, unless he thinks 
that imprisonment without the option of a fine, or a fine of more than 
200 Rupees, is demanded by the circumstances of the case. (0 Mad. 
H.C. Appx. xvi ) 


* When any Court has adjalged an offender to punishment, under s 480 for 
refusing or omitting to do anything which be was lawfully required to do, or for 
any intentional snault or interruption, the Court may, in ite diseretion, diachargo 
the offender, or remit the pustabment, on lis submission te the order or reyui- 
sition of such Court or on apulugy being made tu its satiafaction.”” (Cr. PoC, 


a. 
176. Whoever, being legally bound to give any 
notice, or to furnish information, on 
ne amaae any subject to any public servant, as 
toa public such, intentionally omits to give such 
bound notice, or to furnish such information 
~ ° in the manner and at the time re- 
quired by law, shall be punished with 
simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both; or, if the notice or 
information required to be given respects the com- 
mission of an offence (see 8.40, ante p. 28), or is 
required for the purpose of preventing the com. 
mission of an offence, or in order to the appre- 
hension of an offender, with simple imprisonment 
for a term which may extend to six months, or with 


fine which may extend to one thousand Rupees, or 
with both. 


ve 


* 


Commentary. 
See Act IV of 1871, s. 17 (Coroners) : ante note to 5. 174. 


_ The refusal of a person to join in a dacoity of which he says noth- 
ing, does not necessarily render him liable to punishment for an inten- 


tional omission to give information thereof. (R, ¥. Lahai, 7 Suth. Cr. 
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29; see R. v, Phool Chand, 16 Suth. Cr. 35; R. v. Luchman, 18 70. 
Cr. 22.) 
177. Whoever, being legally bound to furnish 
_ information on any subject to any 
oe eee public servant, as such, furnishes, as 
true, information on the subject which 
he knows or has reason to believe to be false, shall 
be punished with simple imprisonment for aterm 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both; 
or, if the information which he is legally bound to 
give respects the commission of an offence (see s. 
4), ante p. 28), or is required for the purpose of 
preventing the commission of an offence, or in order 
to the apprehension of an offender, with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 


Illustrations, 


(a) A,a landholder, knowing of the commission of a murder within 
the limits of his estate, wilfully mis-informs the Magistrate of the 
District that the death has occurred by accident in consequence of the 
bite of asnake. Ais guilty of the offence defined in this section, 


(6) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant residing in a neighbouring 

lace, and being bound, under Clause 5, Section VII, Reaulation 

Hi of 1821 of the Bengal Code, to give early and punctual inform- 
ation of the above fact to the officer of the nearest police station, 
wilfully mis-informs the police officer that a body of suspicious charac- 
ters passed through the village with a view to commit dacoity ina 
certain distant place in a different direction. Here Ais guilty of the 
offence defined in this section, 

Commentary. 

This section embraces every case in which a subordinate officer 
attempts to impose false information upon his superior, Mad. H.C. 
Rul, 20th Nov. 1862, Weir, 31 [46]; see 6, Mad. H.C.. Appx. xlviii; 
S.C. Weir, 32 [47]. For instance, by making a false entry in his 
official diary that at a particular date he was on duty at a particular 
place, where in truth he was not. (Virasawmy v. The Queen, 4 Mad. 


144.) * 

178. Whoever refuses to bind himself by an 
aie oat oath or affirmation (Act X of 1873, 
duly requir- 8.15: Oaths) to state the. truth, 
‘t when required so to bind himself by 
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a public servant legally competent to require that 
he shall so bind himself, shall be punished with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Commentary. 


A witness in a Criminal Court, who refuses without reasonable 
cause, to answer questions put to him, may be gommitted to custody 
for seven days, untlessin the meantime he consents to answer. If he 
persists in his refusal, he may be dealt with according to 5. 480 or 482° 
of the Criminal Procedure Code, and inthe case of a High Court 
shall be deemed puilty of a contempt. (Cr. P.C., 9. 485.) 


In a caseo an England, a father was indicted for an aggravated 
assault upon his son, and the son refused to give evidence against his 
father, The Court) commutted him sumonaily to prison for one 
month, (Roe Baron Vadil, OO. Ct. 231d August 1501) Keeling 
of friendship are not such a ‘just excuse for refusal” as authorize 
an individual to abstract the course at law. Even the relationship of 
husband and wife ws no bar to the admissibility of eather in) criminal 
proceedings, (Act Tot 1872, 5. 120. Ind. Ev.) 


179. Whoever, being legally bound to state the 

| truth ou any subject to any public 
Refsaing to 25° servant, refuses to answer any ques- 
t tion demanded of him touching that 

subject by such public servant in the 

exercise of the legal powers of such public servant, 
shall be punished with simple imprisonment for a 
term which may extend to six months, or with fine 


which may extend to one thousand Rupees, or with 


both. 
Commentary. 
See Cr. P.C., s. 80, ante note to $. 175. 


As to the powers of police officers to require persons, having 
knowledge bearing upon a crime, to answer questions with a view to 
preliminary investigation, see Cr. P.C., ss. 160, 161. 


180. Whoever refuses to sign any statement 
made by him, when required to sign 
that statement by a public servant 
legally competent to require that he 

shall sign that statement, shall be punished with 
simple imprisonment for a term which may extend 
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to three months, or with fine which may extend to 
five hundred Rupees, or with both. 


Commentary. 
See Cr. P.C., s. 480, ante note to s. 175. 


A person making a deposition in a revenue enquiry is not bound 
to sign such deposition, and cannot be punished under this section 
for refusing todo so. (Mad. H.C. Rul., 18th Jan. 1870; 6 Mad. H.C. 
Appx. xiv; S.C. Weir, 33[51]) Nor are statements made to a police 
officer in the course af an investigation under Chap. XIV of the Crim. 
P. C. other than dying declarations, to be signed by the person 

~  gtthem, (Crim P. C. s. 162.) 


Nor can an accused person who refuses to sign a statement made 
at his trial in answer to eae put to him by the Judge, be punished 
under this section for such refusal. (Empress v. Sirsappa, 4 Bom. 15.) 

A refusal to sign a deposition before the Coroner is an offence 
under this section. See Act IV of 1871, s. 20. (Coroners.) 


181. Whoever, being legally bound by an oath 
or affirmation (Act X of 1873, 5.15: 
Oaths) to state the truth on any sub. 
or person eet to any public servant or other 


aucnornsed to ad- 


i loisterGatl, person authorized by law to ad- 
minister such oath, makes to such 
public servant or other person as aforesaid, touching 
that subject, any statement which is false, and which 
he either knows or believes to be false, or does not 
believe to be true, shall be punished with imprison- 
ment of cither description for a term which may ex- 
tend to three years, and shall also be liable to fine. 


Commentary. 


A person is not legally bound to state the truth, where the officer 
who administers the oath is trying a case wholly beyond his juris- 
diction. (R.v. Andy Chetty, 2 Mad, H.C. 438; S.C. Weir, 34 [53] 
and see note to s. 192.) 


The Madras High Court have held that a witness in acriminal 
case who gives false evidence before a Magistrate, may be convicted 
by a Magistrate under s. 181, though he might also have been charged 
under s, 193, and, if so ee would only have been triable by the 
Sessions Court. (4 Mad. H.C. Appx. xviii, confirming a previous 
ruling of 26th Nov. 1867 ; S.C. Weir, 35 [53].) An opposite decision 
has been arrived at by the Bombay High Court (R. 9. Dyalji, 8 Bom. 
H.C.C.C. 21) and by the Calcutta Hi ‘ Court (R. v. Shamachurn, 8 
Suth, Cr, 7 ;R. ¢, Heecmun: 1b. 30 R wv. Nussurooddeen, 1148. Cr. 
a4.) The latter ruling seems to me to be the sounder. It is based 
upon the general principle that where a greater offence includes a 
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lesser, a Magistrate may not give himself jurisdiction over the case by 
dealing with it in its minor aspect, instead of committing it for trial 
to an authority capable of dealing with the more serious form. (see R. 
vy. Ramtahal, 5 Suth Cr. R.05; Empress v. Kherode, 5 Cal. 717.) 


182. Whoever gives to any public servant any 
information which he kuows or be- 
jee inform eves to be false, intending thereby 


with jotant 


we a pabhe to cause, or knowing it to be likely 
Servant to use his 


power to that he will thereby cause, such pub- 

au jic servant to use the lawful power of 

such public servant to the injury or 

annoyance of any person, or to do or omit anything 

which such public servant ought not to do or omit if 

the true state of facts respecting which such inform. 

ation is given were known by lim, shall be punished 

With imnprisonment of either description for a term 

which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


dijustratoons, 


(a2) Ainforms a Magistrate that Z, a police officer subordinate to 
such Mapistrate, has been guilty of neglect of duty or misconduct, 
knowing such information to be false, and knowimy it to be likely 
that the information will cause the Magistrate to dismiss Z. A has 
committed the offence detined in this section 


(6) A falsely informs a public servant that Z has contraban | salt 
ina secret place, knowing such tutormation to be false, and knowing 
that it 1s likely that the consequence of the information will be a 
search of Z's premise -, attended with annoyance to Z, A has com- 
mitted the offence defined in this section. 


Commentary. 

It is mot an offence under s.182 to give false information to a 
Collector that a Zemindar had usurped Government land. as the only 
result would be, that, if the Collector agreed with the informant, he 
would take due and lawful steps to assert the cights of Government 
(Empress v. Madho, 4 All,4g8.} The Madras High Court has held that 
false information given to a Village Magistrate, who could not him- 
self act upon it, but could only pass it on to some higher authority, did 
not come within the words of this section. They thought that “ the 
words ‘ to use his lawful power’ referred to some power to be exer- 
cised by the officer misinformed, which shall tend to some direct 
and immediate prejudice of the person against whom the inform- 
ation is levelled.” (R.v, Periannen, 4 Mad. 241.) But, conceding 
this to be so, surely information given to A, for the purpose of being 

on to B and which it was his bounden duty so to pass on, must 


considered as having been given to B. (See Kendillon v. Maltby, 
a Car. & M. ~~ * 
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Commentary. 

Where A, out of malice to B, gives to C, a public servant, false 
information intended to injure 5 the latter cannot prosecute A 
criminally, without obtaining the consent of C, under s. 168 (now s. 
195) of the Crim. P.C. (R.v. Moulvy Abdool, 9 Suth. Cr. 31; S.C. 
5 Wyn, Cr. 37; R. v. Ram Golam, 11 Suth. Cr, 22; R. v. Grish 
Chunder, 19 ¢5., Cr. 33; R. v. Hurree Ram, 3 N.W.P. 194.) State- 
ments made by a prisoner in his defence do not come within this 
section, (R.v. Daria, 2 N.W.P. 128.) 


A Deputy Magistrate cannot question an order by his superior 
sanctioning a prosecution under this section, or s. 211, post. It ts 
for the accused to raise the question before a competent Court 
whether or not such sanction has been rightly given. (Empress wv. 
Irad, 4 Cal. 869.) 


There is good deal of uncertainty in ss. 174 to 182 from the use of 
the words “ legally bound” without any explanation, and with very 
few illustrations, as to the cases in which a person is legally bound. 
The instances given under s, 174 of persons legally bound to attend, 
in obedience toa summons, relate to summonses to give evidence 
before a Court of Justice. Punchayets are also authorized to sum- 
mon witnesses before them. (Mad. Regs. V. (Village Punchayets) 
VIE, (District Punchayets) AT. (Disputed Boundaries : Punchayets) 
of 1816.) By Reg. AXVIII of 1802, s. 34, cl. 8 (Distress) Zemindars 
and other landholders possessed the power of summoning, and if 
necessary of compelling the attendance of their tenants for the 
adjustment of their rents, or for measuring lands within their re- 
spective estates which may be liable to measurement or for any other 
lawful purpose. But no such power is given by the Madras Rent 
Act VIET of 1865 which repeals Reg. NNVILL of 1802 and 1s itself 
repealed in part by Act VII of 1870 (Court Fees) and Act XII of 1873 
(Repealing Act.) Therefore, disobedience to such summons would 
not now be punishable. 


There is a difference between ss.176& 177 and the previous ss. 
r18—120 in this respect, that the offence punishable under ss. 118— 
120 is only committed when the concealment or mis-representation is 
done by the person with an intention to facilitate the commission of 
an offence, or the knowledge that the offence will be facilitated. In 
ss.176 & 177 the guilt consists simply in the breach of duty, apart 
from any ulterior views which the oftender may have had. In these 
sections I conceive that the words “legally bound” refer to some 
special obligation created by Statute, or arising out of the rank or 
office of the party concerned, different from his ordinary duty as a 
citizen. For instance, by Reg. XNV of 1802, $.15, (Revenue Settle- 
ment) it is enacted that, 

“‘Zemindare shall aid and assist the Officers of Gov ti j 
and securing offenders of all descriptions, and suey skull cage cat Deen 
to the Magistrates of robbers or other disturbers of the public peace who may 
be found, or who may seek refuge within their Zemindaries.”’ 


Of course, all ersons directly concerned in the preservation of the 
peace and the administration of criminal justice are under an express 
obligation to activity in this respect. Such a duty is cast upon heads 
of villages, by the unrepealed »5.$ & g of Rey. XI of 1816 (Police) 
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Mad. H.C. Appx. xxx; S.C. Weir, 413, [634]) and is expressly lald 

own by the Cre P.C., 8.453 as allot a sh village headeian; 
village watchman, village Police officer, owner or occupier of land, 
and the agent of such owner or occupier, and every officer employed in 
the collection of revenue or rent of land on the part of Government or 
the Court of Wards.” 


Again, under s. 44 of the Crim. P.C., 


_ person aware of the commission, or of the intention of any other 

rson to commit, of any offence mado punishable under ss. 121, 121A, 128, 
29, 124, 124A, 195, 196, 130, 802, 303, 804, 382, 399 to 309, 402, 435, 436, 
449, 450, 456, 457, 458, 459, 460, of the Indian Ponal Code shall in the absence 


of reasonable excuse, the barthen of proving which shall lie upon the person 
so aware, forthwith give information to the nearest Police officer or Maglite 
of such commivsion or intention, 


Under this section a person is bound to give information of a house- 
breaking, but not of a simple theft. (5 R.J. & P. 100.) 


It is also to be remarked, that whereas $s, 118—-120 only refer to 
information relative to the commission of offences, 55.176 & 17 
refer to any information which the party 1. legally bound to afford, 
For instance, if a Tahsildar were called on to report upon the state of 
the crops in his division, or a curnum were directed to supply inform- 
ation as tothe assessments of his village, any mis-statement or con- 
cealment would be criminal under these sections, even though no 
interested motive could be shown. Of course, where no such motive 
appeared, it would require conclusive evidence to show that the party 
was in actual possession of the information, before any conviction 
could be obtained. No crime will be committed under those sections, 
where a pubhe officer, through negligence, is destitute of the know- 
ledye which by proper diligence he might have acquired. 


Sec 6 Mad. H.C. Appx. xivin; S.C. Weir, 32 (471, where Vaccina- 
tors were held public servants, and as such punishable for false re- 
turns. 


A Head Constable is a public servant within the meaning of this 
section (R. 7. Ram Golam, 1: Suth Cr, 22: R. 2. Grish Chunder, 19 
16., Cr. 33.) 


The words ‘oath’ is defined in 5s. 51, so as to include all solemn 
affirmations and declarations, whether intended to be used in a Court 
of Justice or not. The offence referred to in 9. 178 will, however, in 
general, be committed in Judicial proceedings. The same remarks 
apply to the ensuing ss. 179—181. 


See note to s. 211, post, as to the distinction between that and this 
section. 

183. Whoever offers any resistance to the taking 
of any property by the lawful author- 

Regn crore of any public servant, knowin; 
the law. or having reason to believe that he is 
thority of ® auch public servant, shall be punished 
with imprisonment of either descrip- 


20 


fd 
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tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

Commentary. 


If a bailiff break the doors of a third person, in order to execute 
a decree against a judgment-debtor, he is a trespasser if it turn out 
that the person or goods of the debtor are not in the house. Where, 
therefore, the owner of the house was charged under s. 183 for 
obstructing the bailiff, the High Court of Bombay reversed the con- 
viction. The Court, after citing Semayne’s case as applicable to this 
country, said, ‘‘ Now, in the present case, there is no evidence what- 
ever that there were any poods of the debtor in the house of the accused 
Gazi, and in the absence of such evidence the presumption must be in 
her favour that there were no such goods, As there was no such 
property in the house, Gazi did not offer any resistance to the taking 
of any property by the lawful authority of a public servant, which is 
the offence of which she has been convicted under s. 183. Nor could 
she be convicted under what would appear to be a more appropriate 
section, namely, s 186, for voluntarily obstructing a public servant in 
the discharge of his public function; for the bailiff would have been 
exceeding his functions if he had dune that which Gazi prevented him 
from doing.” (R.2v. Gazi Aba, 7 Bom. H.C. C.C. 83.) But it may 
be doubted whether the last proposition is quite sound, The resist- 
ance could only be justified as an act done in private defence of 
property, and, if so, it would seem to come under the exception 
contained in s.gg, cl. 1, which forbids such defence against an act 
done bY a public servant acting in yood faith under colour of his 
office, t hough his act may not be strictly justifiable by law. 


A bailiff is not justified in breaking open the debtor’s door to exe- 
cute the process af the Court. (R. 7 McQueen, 7 Suth. Cr. 12; S.C. 
3 Wym. Cr. 8; sepra, 7 Bom, H.C.C.C. 85.) But under the opera- 
tion of s. gg, cls. 1 & 2, resistance to such an illegal act would proba- 
bly be punishable, and would certainly be so if any personal violence 
was used to the bailiff. 


The Officer of the Court is always justified in breaking open doors, 
in order to give over possession of real property, or to execute 
process in criminal cases. (Semayne’s case, 1 Sm. L.C.: Act XIV 
of 1882, s. 263 (Civ. Pro. Code.) Cr. P.C., 5.48; 7 Bom. H.C.C. 
C. 85 supra.) 


184. Whoever intentionally obstructs any sale 

of property offered for sale by the 

of peeing’ lawful authority of any public servant 

“for sale byau- aS such, shall be punished with im- 

~~ a's pub prisonment of either description for a 

term which may extend to one month, 

or with fine which may extend to five hundred 
Rupees, or with both. 
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185. Whoever, at any sale of property held by 
the lawful authority of a public ser- 
ae vant as such, purchases or bids for 
oftered for sale by any property on account of any per- 
ioervaxe > gon, whether himself or any other, 
whom he knows to be under a legal 
incapacity to purchase that property at that sale, or 
bids for such property not intending to perform the 
obligations under which he lays himself by such 
bidding, shall be punished with imprisonment of 
either description for a term which may extend to 
one month, or with fine which may extend to two 
hundred Rupees, or with both. 


Commentary. 


Where property is sold for arrears of rent, it was formerly not 
competent for the defaulters or their sureties to purchase it. Mad, 
Reg. XXVIII of 1802, 5.27: (Distress.) Nor could property dis- 
trained for arrears be purchased by the distrainers or appraisers, 

[bid., 8.26.) But no correspondiny provisions are contained in the 

adras Rent Act VIII of 1865 which repeals Reg. XXVITT of 1802. 

A mock bidding for a lease of a ferry, set up to auction sale by a 
ee was held to come under this section. (R. v. Rea- 
zooddeen, 3 Suth. Cr. 33.) 


186. Whoever voluntarily obstructs any public 

servant in the discharge of his public 

functions shall be punished with im- 

hie fine P*® =o prisonment of either description for 

a term which may extend to three 

months, or with fine which may extend to five hun- 
dred Rupees, or with both. 

Commentary. 


Escape from lawful custody is not punishable under this section; 
the charge should be under s. 224. (R. v. Poshu, 2 Bom. H.C, 134.) 


It would be incredible, if it were not true, that a Magistrate has 
acinar Gua found to convict a person under this section, because, 
being the owner of a cart, he refused to give it on hire toa Government 
Officer who applied for it. It ought a unnecessary to add that the 
conviction was annulled. (R. ». Dhori, 9 sbid. 165.) 

187. Whoever, being bound by law to render or 
. furnish assistance to any public ser- 


eam vant in the execution of his public 
20 in 
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by duty, intentionally omits to give such 
give sasist- assistance, shall be punished with sim- 
ple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both; and 
if such assistance be demanded of him by a public 
servant legally competent to make such demand for 
the purposes of executing any process lawfully issued 
by a Court of Justice, or of preventing the commis- 
sion of an offence, or of suppressing a riot or affray, 
or of apprehending a person charged with or guilty 
of an offence, or of having escaped from lawful cus- 
tody, shall be punished with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to five hundred Rupees, or 
with both. 


anoe, 


Commentary. 


See as to the word “ offence,’’ s. 40, ante p. 28. 


The person “ bound by law to render assistance’’ under s. 187 will, 
in pe be public officials, There are, however, some cases in 
which even private persons are bound to render assistance. 


A warrant may be addressed to a private person, if immediate 
execution of it is necessary, and if no Police officer 1s available, and 
such person is bound to execute it (Crim P.C., s.77).. But where an 
officer is entrusted with a warrant and engaged in its execution, or 
even where he is acting lawfully without a warrant, he is authorized to 
to oall all private persons to his assistance; 


* Bor every mun in such cases is bound to be aiding and assisting to these 
officers upon their charge and summons in preserving the peace, and apprehend. 
ing of malefactors, specially felous, And if any betng thereunto called ahall pot 
or their assistance, they are to be punished by fine and imprisonment. (2 Hale, 

) 


And so under Cr. P.C., s. 42. 


** Every on ia bound to assist a Magistrate or Police officer reasonably 
demanding his aid in the) areveniice of a breach of the peace, or of any injury 
attempted to be committed to any railway, canal, telegraph or public property, 
or in the suppreasion of a riot or affray, or in the taking of any other person 
whom auch Magistrate ot Police officer is authorized to arrest.? See R. ¢. 
Sherlock, L.B.1C.C. 80. See, also, Cr. P.C., a 128. 


The assistance which a private person is bound to render to a 
public servant in the execution of his duty, must be something definite 
and specific. An order by the Magistrate in a case of a theft directing 
a Zemindar “to get a clue of the case within 15 days and to give 
sufficient assistance to the Police’ was held to be illegal, (Empress 


». Bakshi, 3 All. 201). 
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188. Whoever, knowing that, by an order pro- 
mulgated by a public servant lawfully 
empowered to promulgate such order, 
he 1s directed to abstain from a certain 
act, or to take certain order with cer- 

tain property in his possession or under his manage- 
ment, disobeys such direction, shall, if such dis- 
obedience causes or tends to cause obstruction, an- 
noyance, or injury, or risk of obstruction, annoyance, 
or injury, to any person lawfully employed, be 
punished with simple imprisonment. for a term which 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both; and 
if such disobedience causes, or tends to cause, danger 
to human life, health, or safety, or causes, or tends 
to cause, a riot or affray, shall be punished with im. 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Commentary. 


Where increased punishment is inflicted under the last clause, the 

finding must state Peeks to show that the case contains elements of 

1 Mee to warrant the punishment (R. v. Ratanrav, 3 Bom. 
C.C.C, 32.) 


Ezplanation.—It is not necessary that the offender 
should intend to produce harm, or contemplate his 
disobedience as likely to produce harm. It is suffi- 
cient that he knows of the order which he disobeys 
and that his disobedience produces, or is likely to 
produce harm. 

Illustration. 


An order is promulgated by a public servant lawfully empowered 
to promulgate such order, directing that a religious procession shall 
not pass down a certain street. A knowingly disobeys the order, and 
thereby causes danger of riot. A has committed the offence defined 


in the section. 
Commentary. 

The validity of the order is immaterial, provided the order is pro- 
mulgated by a public servant who has jurisdiction to pass it. But 
where the order ad bla by a person who had no authority whatever 
to pass such an , the person against whom it is directed would 
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be entitled to treat it as a mere nullity. (R. 2. Khandoji, 5 Bom. 
H.C. C.C. 21.) For instance, a Magistrate has power to order a per- 
son to refrain from interfering with property claimed by another, but 
he has no power to order property to be sold, and any person affected 
by such order would be justified in setting it at nought. 


A conviction cannot be upheld unless the order what has been 
disobeyed is on the record. (R.»v. Dwarick, 18 Suth. C.R. 30.) 


This section only applies to orders made by public functionaries 
for public purposes, and not to orders in a Civil suit between party 
and party. he proper remedy for disobedience to orders of the latter 
nature is committal for contempt of Court (?z ve Chandrakanta, 6 Cal. 


445.) 


Further, to constitute an offence under s, 188, there must not only 
be disobedience to an order, but the disobedience must cause, or tend 
to cause, some of the injurious results named in the section. There- 
fore, when a Magistrate issued an order that all persons who carried 
arms should take out licenses under Act XXXI of 1860, (Arms and 
Ammunition) it was held that disobedience to such an order was not 
an offence under this section, as there was no evidence that it would 
cause or tend to cause annoyance, obstruction, &c. (R. v, Nundkumar, 


3 B.L.R. Appx. 149.) 


Under Chapters X & XI of the Crim. P. C. (ss. 133, 144) special 
powers are given to the Magistracy of ordering the removal of obstruc- 
tions or nuisances, the suppression of unwholesome trades, the fencing 
in of tanks, wells or excavations, and other such matters, where 
annoyance or injury to human life, health, or safety is likely to be 
caused, or where any riot oraffray may probably ensue. Disobedience 
to such orders is punishable under s, 188 (Crim P.C. s. 136), the power 
given by the Criminal Procedure Code in this respect is not confined 
to those acts and modes of enjoyment of property only which are in 
themselves unlawful, For instance, an order by a Magistrate pro- 
hibiting a Zemindar from holding a new market on his estate close to 
an old established market belonging to a neighbouring Zemindar, on 
the ground that it had caused unlawful assemblies and raised appre- 
hension of a breach of the peace, was held to be within his jurisdiction. 
In this particular instance the Court refrained from saying whether 
the Magistrate had exercised his discretion in a proper manner, or 
whether his order required any amendment as to duration or 
injunction; they also suggested that it might be unlawful for a 
Magistrate to issue an order under that section which would be utterly 
destructive of a man’s right of property. (R. v. Bykuntram, 10 
B.L.R. 4343 S.C. 18 Suth. Cr. 47: See Gopi Mohun ». Taramoni, 
here 7.) Under an sale See Section, (282 of Act NXV of 1861; 

of 1872, s. 491, s. 107 of Act X of 1882,) an order by a Magistrate 
which had the effect of preventing a house-holder from building a wall 
to his own house, because his doing so might resultin a beech of the 

ace between himself and his neighbour, was set aside as illegal. 
Kashichunder ¢, Hurkishore, 10 BLR 441; S.C. 19 Suth. Cr. 47.) 
ection 144 can never be put in force except in order to prevent some 
one of the consequences recited in the latter part of the section. 
Therefore, an order by a Magistrate prohibiting the owners of cattle, 
» and ponies from allowing them to stray within the town was 
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held not to be authorized by the section. (R. v. Morafar, 9 B.L.R. 
Appx. 36; S.C. 18 Suth. Cr, 21: R. ». Ameeruddeen, 6 B.L.R, 78, 
note, S.C. 12 Suth. C.R. 36.) And, similarly, where the order was 
directed to two persons, directing them to remove a certain embank- 
ment whereby the adjacent lands of the complainant were in danger 
of being flooded, the High Court was of opinion that the order was 
ultra vires, and must be set aside. (5 Mad. H.C. App. xix; S.C, 
Weir, 308 [417] ) But in the case of a public temple, bac aete by 
a large concourse of pilyrims, an order directed to the hereditary 
priests, requiring them to enlarge the doorway, was held to be within 
the terms of the section, as being necessary to prevent danger to 
human Ife or safety. (R. . Ricans. 6 Bom. H.C.C.C. 36.) 


Under either section, “the order ought to contain a clear statement 
of the facts which the Magistrate, inthe exercise of his judicial disere- 
tion, considers to constitute the material facts of the case, and upon 
the footing of which he has made the arder.”” (Rov. Harimohun, 1 
B.L. R.A Cr. 23; 8.C. 10 Suth. Cr, 53.) 


Seealso Act XXIV of 185g (Madras Police), s.4gand Act V of 
1861 (General Police), $5 30--32 as to orders given by the Police In 
repard to obstructions in the public taghways, 


‘CA District or Subdivisional Magistrate of the district, or any 
specially a Gt may enjoin any perron net to'repeat or continue a public 
nuisance aa definad in the Indian Penal Code, or under any epocial or local law.” 
(Cr. PC., ». 143.) 

See also the various Acts for the conservancy and improvement of 
the Presidency Towns, addendu, Municirat Rares. 


All the above enactments refer to cases in which the acts are primd 
facielawful, but are under their peculiar circumstances rightly pro- 
hibited, from their tendency to endanger the peace or safety of the 
public. For instance ; a person has a perfect right to let his house 

o to ruimaif he hikes at; but his ruinous house adjoins the public 
hicliway, anew consideration arises, apart fram that of ee pro- 
perty, and the owner may fairly be ordered to repair his house, or to 
pull i down. So, in the case of a public procession, which is put in 
the dlustration, where an act, lawful in itself, is prohibited on account 
of the danger which it may cause tothe public tranquillity. (Sivappa- 
chari v. Mahalinga, 1 Mad H.C. 50.) 


It will be observed that the Magistrate has only power to direct, 
or forbid, certain acts ; he cannot create or decide rights, which are 
exclusively for the decision of civil tribunals. He is also limited to 
certain grounds of interference, vis, obstruction, annoyance, or in- 
jury to the public, and where these do not exist, or may not fairly be 
apprehended, he has no rapes? to interfere. (4 Mad. H.C. Appx. 
vi; S.C. Weir, 36, [57}.) On the other hand, his orders cannot be 
cancelled by those of the civil authorities, as they rest on grounds 
which do not come within civil cognizance. (Crim. P. C., 8. 133.) 
The Civil Judge decides upon the rights of the parties before him, 
quite irrespectively of the consequences which may flow from the 
exercise of those mghts. The Magistrate may admit the existence 
of the rights which have been adjudicated on by the civil power, and 
yet, on grounds of over-ruling public policy, declare that the exercise 
of those rights must be suspended. 
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A very common instance in which these questions have been dis- 
cussed is in regard to the right to go with processions or insignia 
on the public highways. Prim4 facie every individual has a right to 
pass along the public highways in any manner, and with any number 
of attendants, he chooses, provided he does no injury to any one else. 
And the fact that he has never done so before is no reason why he 
should not do so now. Accordingly, the Madras Sudder Court ruled 
that a priest had a right to pass with a palanquin in procession 
through the high street of Salem, accompanied by his disciples, bands 
of music, banners, &c., and laid it down that “ such right is inherent 
in every subject of the State, not requiring to be created by sunnud 
or patent, and it lies upon those who would restrain him in its exer- 
cise, to show some law or custom having the force of law, deprivin 
him of the privilege.’’ (Mad. Dec, 219 of 1857.) On the other and 
the persons who exercise this right must not interfere with the ordinary 
use of the streets by the public, and must submit to such directions 
as the Magistrates may lawfully give to prevent obstructions of the 
thoroughfare, or breaches of the public peace, or to maintain the 
corresponding rights of other religious sects. For instance, an order 
for bidding the use of music by a procession while passing a place of 
public worship, where worship is actually going on, would be legal, 
though it would be illegal to direct that music should always cease 
when a procession passed a place of worship where no ceremonies 
were taking place at the time (Parthasaradi v. Chinna Krishna, 
5 Mad. 304; Muthialu 7. Bapun, 2 Mad. 140.) 


On the other hand, it has been ruled that the orders of a Magis- 
trate, forbidding processions or the like, are conclusive until with- 
drawn, not as to the right which they do not affect, but as to the 
exercise of the right, sind that such orders can neither be cancelled 
by the Civil nor Sessions Court, since neither of these tribunals is 
responsible for the public safety. (Mad. Dec. 214 of 1858; Jbid, 
208 of 1860 ; supra, 1 Mad. H.C, 50 ape. R.A. 40 of 1864 per Scotland, 
C.J. and Frere, J., November 21, 1864.) Beng. S.D. 265 of 1855. But 
such order may be withdrawn by a subsequent Magistrate, for he is, 
for the time being, the only fitting Judge of what the public interest 
require. (I. M.P. 18 of 1860, rst March, 1860.) 


On the same principle it has been ruled by the High Court in 
Bengal that where a Meanie has acted under Chap. XX (now 
Chap. X ef seg) of the Criminal Procedure Code in removing 
nuisances or obstructions, no action will He in a Civil Court to reverse 
his order, or for an injunction to prevent its being acted on. When 
the procedure laid down by the Code has been followed, the act of the 
Magistrate is final. (Ujalamayi v. Chandra, 4 B.L.R. F.B 24; Ram 
Kishore v. Biseshur, Marsh, 231; Chunder Nath i re, 2 Cal. 293) 
This, however, does not prevent a suit being brought against the 
Magistrate to recover damages for the act. In sucha suit, if it appears 
that the Magistrate was acting judicially and within his jurisdiction, 
although his proceedings were careless and irregular, the action will 
fail. (Collector of Hooghly v. Taraknath, 7 BR. 449; S.C. 16 Suth. 
63.) If, on the other hand, he acted without jurisdiction, he will be 
liable, unless his case comes under the protection given by Act 
XVIII of 1850 to Magistrates who act dona fide but without juris- 
diction. As to what constitutes bona fides, the Madras High Court 
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appears to treat it in a manner more favourable to the Magistrate 
than the High Court in Bengal. The latter Court considers that a 
Magistrate who has misconstrued the law is only | abaerpagee if his 
Proceedings have been in other respects regular, and if the view of 
the law taken by him is such as a reasonable and careful man might 
take. (Taraknath v. Collector of Hooghly, 4 B.L.R.A.C. 37; S.C. 13 
Suth. 13.) The Madras High Court treats bona fides as a simple 
fact, to be ascertained with reference to the state of mind of the 
individual Magistrate at the time he committed the act complained 
of. The unreasonableness of his error, or the impropriety of his 
motives would, of course, be strong evidence that he did not believe 
in his own jurisdiction. Therefore, where it was found as a matter 
of fact that the Magistrate, in removing what he considered to be a 
muisance under Chap. XX, did in fact believe that he was warranted 
in so acting, though his belief was hastily formed, and one which he 
would not Rave arrived at with a reasonably competent knowledge 
of the law, the High Court held that he was protected under Act 
XVIII of 1850. (Seshaiyan ar v. Ragunatha, 5 Mad. H.C. 3453 
Ragunada v. Nathamuni, 6 ibid. 423.) 


A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, mercly upon the ground that 
they may engaee: Paulie tranquillity. There may be cases in which 
religious, or political, bigotry will render it certain that a disturbance 
will ensuc mr the exercise of certain rights, and yet it may be the 
duty of the Magistrate to support the parties whoclaim that exercise 
in the face of all opposition. For instance, the establishment of a 
Christian place of worship ina Brahmin’s village, and the attendance 
of Native converts at Divine worship, might be certain to produce a 
breach of the peace; and yet it would, I conceive, be the duty of 
the Magistrate to call out an armed force,if necessary, rather than 
to allow unoffending persons to be intimidated out of their lawful 
privileges. Accordingly the rights of the members of any religious 
sect to build places of worship upon their own property, 
near to other places of worship of rival sects, and to perform their 
worship, provided they do not cause material annoyance to their 
neighbours, has been recently recognised in the most unqualified 
manner bythe Indian Courts. (Seshayyangar v. Seshayyangar, 2 
Mad. 143; Madary v. Goburdhon, 7 Cal. 694; Parthasaradi ». Chinna 
Krishna, ¥ Mad. 304.) I imagine the true rule to be, that where the 
exercise of a right 1s a mere luxury, the temporary denial of which would 
not practically interfere with a man’s general rights as a subject, he 
may fairly be forbibden to enforce his rights at the risk of public dis- 
ce. But where the right is one of a substantial nature, which 
enters into the daily usages of life, there the Magistrate is bound to 
support the subject against illegal opposition. Tranquillity o 
not to be maintained by a sacrifice of liberty. For instance ; I conceive 
the Magistrate ought, at all hazard, to support every sect in the prac- 
tice of r religious rites in such plates as are set apart for them. 
This is a substantial right; but if they wish to parade about the 
Se ee eee ait tis is 8 mere luxury, and ma 
fitly be refused if it is likely to be attended with a disturbance. This 
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have mentioned above (F.M.P. 57 of 1859) the dispute was as to the 
right of a certain low caste in Tinnevelly to carry their corpses to 
burial along the public road, there being admittedly no other. In 
that case it seems to me that the right claimed was of so substantial a 
nature that all possible aid should have been given in its aber It 
is evident that in all these cases half the opposition would die away 
when it was known that Government was not enlisted in its favor. 
Nothing fosters caste prejudice like Magisterial countenance. 


189. Whoever holds out any threat of injury to 
., any public servant, or to any person 
tonpublices in a he believes that public ser- 
7“ vant to be interested, for the purpose 
of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


Commentary. 


I conceive that the injury referred to in the above sections need not 
necessarily be an illegal injury, and that ay threat of harm which is 
not the lawful result of the act itself is pronibited. For instance; it 
is perfectly lawful to prosecute a public servant for bribery. But if a 
suitor were to threaten a Moonsiff with disclosure of an act of bribery, 
in order to influence his decision in a suit pending before him, this 
would be a criminal act. If however an official were about to perform 
an illegal act, it would not be criminal to threaten that he should 
be reported and held up to the displeasure of his superiors. For 
this would be merely the lawful result of the act which he was com- 
mitting. 

190. Whoever holds out any threat of injury to 
_._. any person for the purpose of inducing 

Threatofinjury ; ; 
to induce any per- that person to refrain or desist from 
visas wyyipumn we. m2aKing a legal application for protec. 

rotection to at} i in} ‘ 
protection tc * tion against any injury, to any publio 
servant legally empowered as such to 
give such protection or to cause such protection to 
be given, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 
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CHAPTER XI. 
OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 


191. Whoever, being legally bound on an oath, 

7 or by any ia Hie provision of law to 

aeviting faleevi- state the truth, or being bound by law 

to make a declaration upon any sub- 

ject, makes any statement which 1s false, and which 

16 either knows or belicves to be false, or does not 
believe to be true, is said to give false evidence. 


Explanation 1.—A statement is within the mean- 
ing of the section, whether it is made verbally or 
otherwise. 


Explanation 2.—A false statement as to the belief 
of the person attesting is within the meaning of the 
section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which 
he does not believe, as well as by stating that he 
knows a thing which he does not know. 


filustrations. 


(a) A, in support of a just claim which B has against Z for one 
thousand Rupees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evidence. 


(5) A, being bound by an oath to state the truth, states that he 
believes a certain signature to be the handwriting of Z; when he 
does not believe it to be the handwriting of Z. ere A states that 
which he knows to be false, and therefore gives false evidence. 


(c) A, knowing the general character of Z’s handwriting, states 
that he believes a certain signature to be the handwriting of Z; Ain 
ood faith believing it to beso. Here A’s statement is merely as to 
Fis belief and is true asto his belief, and, therefore, although the sig- 
nature may not be the handwriting of Z, A has not given false evi- 
dence. 


A, being bound by an oath to state the truth, states that he 
knows that Z was at a particular place on a particular day, not know- 
ing eet upon the subject. A gives false evidence whether Z 
was at the place on the day named or not. 


(e) A, an interpreter of translator, gives or certifies as a true 
interpretation or translation of a statement or document which he is 
bound by oath to interpret or translate truly, that which is not, and 
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which he does not believe to be a true interpretation or translation. 
A has given false evidence. 

192. Whoever causes any circumstances to exist, 
or makes any false entry in any book 
or record, or makes any document con- 
taining a false statement, intending 
that such circumstance, false entry, or false statement 
may appear in evidence in a judicial proceeding, or 
in a proceeding taken by law before a public servant 
as such, or before an arbitrator, and that such cir- 
cumstance, false entry, or false statement, so appear- 
ing in evidence, may cause any person, who in such 
proceeding is to form an opinion upon the evidence, 
to entertain an erroneous opinion touching any point 
material to the result of such proceeding, is said ‘* to 
fabricate false evidence.” 


Fabricating false 
evidence. 


Illustrations. 


(2) A puts jewels into a box cape et to Z, with the intention 
that they may be found in that box, and that this circumstance may 
cause Z to be convicted of theft. A has fabricated false evidence. 


(4) A makes a false entry in his shop-book for the purpose of 
using it as corroborative evidence in a Court of Justice. A has fabri- 
cated false evidence. 


(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z’s handwriting purport- 
ing tobe addressed to an accomplice in such criminal conspiracy, 
and puts the letter in a place which he knows that the officers of the 
Police are likely to search. <A has fabricated false evidence. 


Commentary. 


The two previous sections go very much beyond the old criminal 
law as to perjury. ald at common law could only be committed 
where the false statement had reference to some judicial proceeding. 
Hence, where Statutes provided for solemn declarations being made, 
or oaths taken in non-judicial proceedings, as for instance under the 
Marriage Act, ithas been customary to add a clause, extending the 

enalties of perjury to any falsehood contained in such declaration. 
nder the present Act the distinction only exists in reference to the 
degree of punishment imposed. 


Section 191 includes all cases in which a party is expressly bound 
to make a statement and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. 
Nor to false statements in a complaint to the Police. (2 R.J. & P. 
25.) But false answers to a Police Officer acting under s. 161 of the 
Cr. Pro, Code, are punishable under this section. Since the new Code 
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expressly provides that the person questioned must answer oy 
(Empress v. Kassim, 7 Cal. 121; Empress v. Irbasapa, 4 Bom. 477; R. 
v. Nim Chand, 20 Suth. Cr. 41.) A merchant who returns his income 
to the Income-tax Commissioners for assessment is making a state- 
ment which he is bound by law to make and to make truly. And so 
it would be in the case of a person who fills up untruly the Municipal 
assessment paper which is sent to him, or who gives false answers to 
questions put to him by a Registrar of deeds under Act XX of 
1866. (R. v. Juggut, 6 Suth. Cr. 81; S.C. 2 Wym. Cr. 61.) But a 
horse-dealer who makes a false statement as to the soundness of a 
horse would not come under this section. He is not bound by an 
oath, or anything equivalent; there ts no ig des provision of law 
which binds him to state the truth, nor is he bound by law to make 
any declaration at all upon the point. And so it is laid down by Act 
X of 1873, 5.14, that “ every person giving evidence on any subject 
before any Court or person hereby authorized to administer oaths 
and affirmations shall be bound to state the truth on such subject.” 


The word ‘ oath’ is defined in 5.51. See, too, Act X of 1873. 


The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without any 
reason to conceive it to be true. But it must appear that the state- 
ment was deliberate and intentional. This can, in general, only be 
judged of by the surrounding circumstances. Where a witness 
falsely asserts, or denies, a fact of which he must be cognizant, which 
he cannot well have forgotten, and which is so important that his 
attention must have been directed to it, there can be Iittle doubt that 
he has perjured himself. But, on the other hand, great allowances 
must be made for a man who has been kept a whole day under the 
ordeal of examination, cross-examination, and re-examination; who 
has been questioned minutely as to complicated transactions, which 
he may have forgotten, or taken up erroneously from the first ; and 
whois plunged into that pardonable perplexity and confusion to 
which a practised advocate will often reduce the most honest witness. 
And hence it is an invariable rule, that the whole of a deposition or 
affidavit is to be taken together, and one part explained by the other, 
or even by a subsequent answer. For till this is done, you have not 
got at the full meaning of the witness, (Arch. 710.) 


The false statement must be one which will lead the judicial officer 
to form a false opinion upon a point material to the merits of the 
case. Therefore, when a Vakil, who had got a genuine Vakalutnamah, 
forged the Magistrate’s authentication to the signature, it was held 
that this was not an offence indictable under s. 193, as the Vakalut- 
namah was not evidence, and the error (if any) induced in the mind 
of the Judge as to its genuineness could not affect his decision of the 
case. (R.v. Keilasum, 5 Mad. H.C. 373; S.C. Weir, 50 [72].) 


By English law perjury must be proved by two witnesses, or by 
one witness, confirmed either by a written document, or by some 
material and relevant facts which contradict the statement upon 
which the perjury is assizned. For, otherwise, there would be 
merely oath against oath, and the presumption of innocence would 
turn the scale in favour of the prisoner. (Arch. 245, 713.) But under 
the Indian Evidence Act I of 1872, 5.134, no particular number of 
witnesses shall in any case be required to prove any fact. 
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Under Reg. III of 1826, (Perjury) proof that a party had given 
two directly contradictory depositions was sufficient to secure a con- 
viction for perjury, without showing which of them was in fact 
untrue. But this Regulation has been repealed by Act XVII of 
1862. (Old Cr. Law and Pro. Repeal.) Accordingly. it was laid 
down by the Madras Sudder Court, that, ‘‘ on a prosecution under 
8. 193 of the Indian Penal Code, for intentionally giving false evidence 
in a judicial proceeding, it will not be sufficient merely to show that 
the defendant’s statement is opposed to some other made by him 
on oath or affirmation, but it must be shown that such statement was 
false, and that the defendant knew it to be so.’? (Sudder Court 
Rules, 28th April, 1862.) Soin Calcutta. (R. v. Soonder Mohooree, 
9 Suth. Cr. 25; R. w Denonath, 15. 52.) But both Courts are now 
agreed that in such a case, where perjury is charged upon each of the 
contradictory statements and it is impossible to decide which of them 
is false, there may be a conviction in the alternative under s. 72, (ante 
p- 46.) The Allahabad High Court, however, without apparently 
referring to any of the cases cited ante p. 164, 165 has decided that it 
is still necessary to avert and prove which of the two contradictory 
depositions was knowingly false, and that an alternative charge and 
finding under s. 455 of Act X of 1872 (now s. 236 of Act X of 1882) 
Crim. P.C, cannot be supported. (Empress v. Niaz, 5 All. 7.) 


It is hardly necessary to remark, that the mere circumstance that 
the same man, at different times, made contradictory statements upon 
the same point, 1s by no means conclusive proof of guilt. Either 
statement may have been made under the influence of forgetfulness, 
or misapprehension; or he may, when he made the second statement, 
have discovered the falsity of what he had believed to be true when 
he made the first statement. Still less would it be safe to convict, 
when each statement merely conveys an expression of opinion: for 
instance, as to the identification of property, or the similarity of 
handwriting. The statements must relate to matters so necessarily 
within the knowledge of the party on both occasions, that one or 
other statement must have been known to be false when it was made. 
For instance ; if a man were at one time to swear that he had been 
beaten and robbed, and at another time were to swear he had neither 
been beaten nor robbed, either assertion may be true, but he must 
have known one or other to be untrue. (R. v. Nomal, 4 B.L.R.A. Cr. 
g, 123 S.C. 12 Suth Cr. 69.) 


Where it is intended to charge a person in the alternative for 
having made contradictory statements before different tribunals, there 
must be a proper sanction for a prosecution on each branch of the 
alternative. (R.v. Balaji, 11 Bom. H.C. 34.) 


A good deal of the old law upon the subject of perjury turned upon 
the fact thatan oath, or an affirmation rendered equivalent to it by 
law, was an essential element of the offence. 


Under the present Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence, even if an oath 
were unnecessarily and Bh a administered by an incompetent 
person, as, for instance, if the Municipal Commissioner should force 
a rate-payer to swear to the truth of his return, still the offence con- 
stituted by 8. 19t would be committed, if the party making the state- 
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ment were under a legal obligation to speak the truth even without 
an oath. 


But where some particular ceremony is necessary, as a condition 
without which the person is under no legal oblijation to speak the 
truth, the offence of giving false evidence cannot be committed tf 
that ceremony has not taken place. Therefore, when the evidence 
of a Native Christian as a witness was given on solemn affirmation, 
and not on oath, the Madras High Court held that he could not be 
convicted under 5s, 193. 


** It was essential to prove that the prisoner, at the time he made the false 
statement, was under a legal obligation as an witness to state the truth, and to 
constitute that obligation in the case of a wituees in a judicial proceeding who 
professes the Christian faith, the sanction of an oath on the Holy @ le ia an 
absolute requirement of the law. Act V of 1540, which gives to tho affirmation 
made by the prisoner the eame legal effect ae an oath, appli only to persons 
who are Hindus and Mabomedans by religion as well ag by birth.”’ (RK, v. Veda- 
muttu, 4 Mad. H.C. 185; 8.C Weir, 45 [70] ) 


Formerly, a witness might decline to answer any question which 
tended to criminate himself. But now he his compelled to answer, 
and although his answer, if true, cannat be used ayainst him, if false, 
it will subject him to punishment. (Act I of 1872, 5. 132, (Ind. Ev.) ; 
3 Mad. H.C. Appx. xxix; SC. Weir, 44 [607.) 


The offence of fabricating false evidence under s 192 is confined 
to cases in which the intention of the fabricator ts to produce “ an 
€rroncous opinion touching any point material to the result.’ But 
what will be the case if the intention is to produce a correct opinion ? 
Suppose, for instance, that a shopkeeper who has actually supplied 
a‘person with goods, but has no entry in his books, were to forge an 
entry as corroborative evidence. The result would be to induce the 
Judge to come to a perfectly sound view of the point in issue, vis., 
whether the articles had been supplied. But he would have beer. led 
to an erroneous opinion, not as to the result of the proceeding, but 
as to a point material to the result, wre., whether the plaintiff’s books 
contained such an entry 125 might naturally be looked for under the 
circumstances. So that the real meaning of the section is, just as 
the old law upon perjury was, that the false statement must be upon 
a point material to the issuc. It will be observed that in this respect 
there is a difference between ss. 1g1 and 193 on the one hand, and 
s :g2 and the subsequent ss. 197 to 200 on the other hand. In the 
former sections ihe offence of giving false evidence is made to consist 
in giving any false statement, and nothing is said as to its being a 
statement material to the point, The omission is evidently inten- 
tional, since in the original draft (s. 188) the words “touching any 
point material to the result’”” were introduced. And so it has been 
ruled, that the materiality of the subject-matter of the statement is 
not a substantial of the offence of giving false evidence under 
$s. 191 and 199. (R. ov. Aidrus, I Mad. H.C. 38; S.C. Weir, Bieri 
R. v. Parbutty, 6 Suth. Cr. 84; S.C. 2 Wym. Cr. 65; R. v. Shi 
Prosad, 19 Suth. Cr, 69.) Where, however, se indictment is 
based upon a false statement as to a wholly immaterial fact, it will 
often be successfully contended that the et ee 

out. 


which is na to secure conviction, has not ; 
Where a party deliberately makes an untrue statement as to a very 
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material circumstance, to which his attention is likely to have been 
directed, and when this false statement is for his own benefit, or for 
that of the person calling him, it may be assumed that he knew he 
was deposing falsely. Butno such presumption can arise where the 
point was irrelevant, and one upon which he might have answered 
either way, with equal absence of result. In such a case a Court 
would seldom be justified in exercising the powers of committal 
vested in it by the Cr. P.C., s. 195, post note to s. 193. 


The word ‘ omission’ in Act X of 1873, s. 13, (Oaths) ae to any 
omission whether accidental, he a hay or intentional. (R.v. Sewa 
Bhogta, 14 B.L.R. 294 ; S.C. 23 Suth. Cr. 12.) 


Even under s. 192, false evidence which is material will be indict- 
able, though it ought not to have been admitted at all, as not being 
in accordance with the principles of evidence. For instance, where 
a witness was called to contradict a previous witness upon a point 
which only went to his credit, it was ruled that he might be indicted 
for perjury, since his evidence was material, though, peing 20 a 
collateral point, it ought not to have been received. (R. v. Gibbons, 
31 L.J.M.C. 98; S.C.L. & C. 109.) And so it would be if a witness 
gave a false statemtnt as to the contents of a writing, although he 
ought never to have been asked the question. 


Anything will constitute a statement under s. 192 if it purports to 
embody a fact, and is capable of being used as evidence. For instances 
the fabrication of a bill of lading with the Captain’s name to it 
would be a statement by him that he had received certain goods on 
board the ship. And so when a person purchased a stamp which 
he intended to use in a judicial proceeding and gave a false name, 
in consequence of which the stamp vendor endorsed the stamp in 
the name he had assumed, it was held that, an offence had been 
committed under this section. (Empress v. Mula, 2 All. 105.) So 
an alteration in the date of a document which would otherwise have 
been too late for registration, was held to be a fabrication of false 
evidence under this section (Empress v. Mir Ekrar, 6 Cal. 482.) 


Where a person made an application for a new trial to a Small Cause 
Court, under s. 21 of Act XI of 1865, (Mofussil Small C.C.) and 
for that purpose put in a memorandum of the grounds of the appli- 
cation, and signed a verification clause at the end, and such memo- 
randum was shown to be false tothe knowledge of the party ae 
it, it was held that he was not punishable under s. 191 or 192. It di 
not come within the terms of s. 191 as he was not bound by oath or 
by any express provision to state the truth in the memorandum, or 
to make the statement at all. Nor did it come under s. 192, since, $0 
far as the memorandum contained a statement of fact, it 
not as evidence, but merely as a statement of what the applicant was 
“a scot to prove by evidence. (R.v. Haran, 2 B.L.R.A.Cr. 1 S.C. 
to Suth, Cr. 31) 


To sustain a charge under this section some ress clause must 
be shown which requires a statement to be veri Therefore, it is 
not indictable to make a false statement in an application under 
~ “"" to have a civil suit reheard, after an ex parte decree. (R. #, 

“t 9 Suth. Ce, 583; SC. 5 Wym. ~*~ ~~" 
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193. Whoever intentionally gives false evidence 

in any stage of a judicial proceeding, 

for or fabricates false evidence for the 

purpose of being used in any stage 

of a judicial proceeding, shall be punished with 

imprisonment of either description for a term which 

may extend to seven years, and shall also be liable 

to fine; and whoever intentionally gives or fabri- 

cates false evidence in any other case, shall be 

punished with imprisonment of either description 

for aterm which may extend to three years, and 
shall also be liable to fine. 


Explanation 1.—A trial before a Court Martial 
or before a Military Court of Request is a Judicial 
Proceeding. 


Explanation. 2.—An investigation directed by law 
preliminary to a proceeding before a Court of Jus- 
tice 18 a stage of a judicial proceeding, though that 
investigation may not take place before a Court of 
Justice. 

Lllustration. 


A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes ~on oath a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 


Explanation 3.—An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may not take place before a Court of Justice. 


{llustration. 

A, in an inquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oath a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, & has given false evidence. 

Commentary. 

The phrase “‘ judicial proceeding’’ which occurs so frequently in 
this section is not defined in this Code. In general, the phrase means 
a proceeding which takes place before ee who is acting in the 
discharge of his office, see ante p, 62. is is not its meaning here, 
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however, The word Judge is defined in s.19, ante p. 19, So as to 
exclude all officers who are not authorized to give definitive judgment. 
A judicial proceeding under this section means “ any step taken by 
the Courtin the course of administration a se in connection 
with a case pending,” (R. v. Aidrus, | Mad. H.C. 43; S.C. Weir, 38 
[61]) even hough the stage in which the false evidence is given Is one 
in which no judgment can be given, and which may possibly ter- 
minate the case, so that no judgment will ever be given. Under the 
Cr. P.C, 8. 4, a “ judicial proceeding”’ is defined as meaning any pro- 
ceeding in the course of which evidence is, or may be legally taken. 


But it would be otherwise where the inquiry was conducted for some 
purpose wholly unconnected with the judicial proceedings. For in- 
stance; where a Magistrate received an anonymous letter, charging 
some persons with murder, and took evidence, not for the purpose of 
tracing the murder, but of ascertaining the author of the letter, it was 
held that the inquiry was not a “stage of a judicial proceeding,’’ and 
that a conviction under s. 192 could not be sustained. (R. v. Bykunt, 
§ Suth, Cr. 72; 5.C. 1 Wym. Cr. 71.) And, similarly, where the 
object of the inquiry was to discover the writer of a scandalous peti- 
tion. (R.v. Jibhar, 11 Bom. H.C. 11.) And so the preparation of 
false accounts, with the intention of producing them before a forest 
officer, who was not authorized to hold an investigation, was held not 
to be an offence under s. 193 (R. v, Ramajirav, 12 Bom. H.C. 1.) 


Hence, where it appeared that the bailiffs of a Court, twelve in 
number, were constantly called upon to give evidence as to the service 
of summonses in the different cases before the Court, and that it was 
the practice to call them all up at the beginning of each day, and to 
afirm them solemnly to give true evidence in all the cases coming 
before the Court that day, and one of the bailiffs at a later period 
of the day gave false evidence, it was held that he was properly 
convicted under 5.193, the affirmation being administered in “a 
stape of a judicial proceeding.” (R. v. Venkatachalam, 2 Mad H.C. 
43.) But where a Judge without any authority altered the title of 
a cause, So as to change it into another which had never been legally 
instituted, and after such charge the prisoner was sworn and gave 
false evidence, it was held that the conviction was bad. Cockburn, 
C.J., said, “ I think that the alleged perjury was committed on the 
hearing of a cause which had no existence, and in which the Judge 
had no jurisdiction.” (R. v. Pearce, 32 L.J.M.C. 75.) 


Proceedings before the Coroner are judicial proceedings. Act IV 
of 1871, s.8 (Coroner’s.) 


Several false statements contained in the same deposition constitute 
only one offence. (6 Mad, H.C. App. xxvii; S.C, Weir, 51 [73].) 


Under the Cr. P.C., s. 195 (b) “© No Court shall take cognisance of 
any offence punishable under ss. 193—196, 199, » 205—21t, or 228 
of the Indian Penal Code, when such offence ifcommitted in or in 
relation to any proceeding in any Court except with the previous 
sanction or on the complaint of such Court, or of some other Court to 
which such Court was subordinate.” 


As to the nature of the sanction, and the time at which it may be 
given, see aute p. 142, 
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Applications under this section should, as a general rule, be made 
first to the Court before which the perjury is alleged to have been 
committed. (Raja of Venkatagiri, in re, 6 Mad, H.C.92; S.C. Weir, 
287 [392]. ) But where the original Court had believed the evidence, 
which was pronounced in the High Court to be untrustworthy, the 
application would properly be made to the High Court, which first 
considered that perjury had been committed. 


When an offence is committed before a Magistrate of the first class, 
who declines to sanction a prosecution, a fresh application may be 
made to the Magistrate of the District, and should not be made to 
the Court of Session. (Empress v. Padmanabha, 2 Bom. 384; Gur. 
Dyal, rn ve, 2 All. 205.) 


The Madras High Court appears to hold that the application for 
leave to prosecute must be founded on materials contained in the 
suit or trial in) which the alleged false evidence was given, and that 
‘‘It was not competent to the Judge on an application fon sanction, to 
go beyond the record to determine whether sanction ought to be given, 
when the record itself disclosed no foundation whatever for the 
charges” (Zemindar of Sivagiri v. the Queen, 6 Mad. 29) this ruling is 
supported by the authority of Kasi Chunder Mozumdar’s case (6 Cal. 
440.) There, however, the suit had been amicably settled by consent, 
without any evidence being offered, the false evidence charged being 
contained in a petition filed by one of .he parties. The Chief Justice 
said ‘‘If a case is settled without any evidence being pone into it 
seems to me that the Court in which the suit was brought has no op- 

ortunity of judging of the bona fides of the claim or defence, and if 
it has any power at all under such circumstances, which I very much 
doubt, to give tts sanction to criminal proceedings against either 
party, I think it would be guilty of a great impropriety and discretion 
in so doing.’’ ‘This case, however, merely lays down as a general 
rule of discretign, that where parties withdraw a suit from the exami- 
nation of the Court, and in fact decide it for themselves, they cannot 
be allowed to rip it up again for the purpose of picking out of it the 
materials for a criminal charge. But suppose a charge of rape is 
made and prosecuted to conviction, and it 1s subsequently ascertained 
that, at the time of the alleged offence, the prosecutrix was at a dif- 
ferent place, can it be contended that this fact, because it does not 
appear upon the record, is not one which might be placed before the 
Reali e bpiedr as a ground for his sanctioning a prosecution for 
giving false evidence? 


Proceedings taken without sanction are wholly without jurisdiction, 
and any conviction had under them must be quashed, (R.v. Mahima, 
7 BLK 26; S.C. 15 Suth. Cr. 45.) 


The terms of s. 195 apparently over-rule some decisions under the 
former Cr. P.C., which laid down that sanction, not expressly given, 
might be implied from the fact, that the officer who ought to have given 
the sanction had proceeded with the case. (R.v. Narainappa, 5 Bom. 
H.C.C.C. 38; R. » Muhammad Khan, 6 rbid. 54; and see ante 

. 133 et seg note to s. 161.) Also, that a sanction to a prosecution for 
evidence should state the exact words which par heady considers 
to be false. (R. v. Kartick, 9 Suth. Cr. 58; S.C, 5 Wym. Cr. 58.) 


172 GIVING OR FABRICATING (Chap. XI, 


“ Bat,’? the Bombay Court remarks, ‘‘we do not think that the new enact- 
ment is intended to aionide for a sanction expressed with so little definiteness 
ae equally to justify tho prosecution of any person for any offence and in apy 
Court whatever. The sanction given must refer to the Court in which the 
false statement is alleged to have been given, and it must also refer to the 
occasion on which it was given. Both must be properly designated in order 
that the trying Court may inform itself as tothe investigation or trial upon 
which it is really authorized to enter and generally also, we think that it 18 
desirable for the ends of justice, if not necessary, to state the offence intended 
to be oarged in general terms, though details need not be given.” (RK. v. 


Balaji, 11 Bom. H. C. 34.) 


It is no ground for refusing sanction for a prosecution for giving 
false evidence, that the evidence was given before the predecessor in 
office of the officer to whom the application is made. The Court 1s 
still the same, through the incumbent is different. (7 Mad. H. C. 
Appx. xii; S. C, Weir, 287 [ 393].) 


Where such Court thinks it proper to investigate such a charge, the 
Court, after making any preliminary inquiry that is necessary, may 
commit the casetoa Magistrate having power to try or commit, who 
shall thereupon proceed according to law, and the Court may send the 
accused person in custody, or take bail for his appearance, and bind 
over persons to ee evidence. (Cr. P.C., 5.476.) ‘This preliminary 
enquiry by the Court may be ex parte. (Chota v, Bhoobun, g Suth, 
Cr.3;5.C. 5 Wym. Cr. 19.) Where the offence is committed before 
a Court of Session, it may proceed to try the prisoner upon its own 
charge. (Cr. P.C., 5.477.) Where the offence is committed before a 
Civil or Revenue Court, and is one triable exclusively by the High 
Court or Sessions Court, it may itself commit to such, (tbid. s. 478) 
and frame a charge, and transmit the record toa Magistrate to bring 
before the Sessions Court. (Jdid. s. 479.) 


t' as provided in Sections 477, 480 and 485 no Judge of a Criminal 
Court or Magistrate other than a Judge of a High Court, the Recorder of Rangoon 
and the Presidency Magistrates, shall] try any person for any offence referred to 
iu 8.195, when such offence is committed before bimeelf, or in contempt of his 
authority, or is brought ander his notice as sach Judge or Magistrate in the course 
of a judicial proceeding.” (Crim. P.C. 8. 487.) 


When a witness makes one statement before the committing 
Magistrate and a contradictory statement before the Sessions Judge, 
and there ts nothing to show which of the two statements is false, he 
has not committed an offence before the Sessions Court which will 
authorize that Court to try him on its own charge under s. 477 of the 
Crim. P. C. (R. v. Nomal, 4 B.L.R.A. Cr. 9;3.C. 12 Suth. Cr. 69; 
Sundriah v. The Queen, 3 Mad. 254.) 


A person who has been shivers convicted of any offence under 
8S. 193, 194, or 195 Is also liable to whipping upon asecond conviction. 
(Act VI of 1864, s. 4.) 


See Act XIV of 1882, s. 643. (Civ. Pro. Code.) 


« 


194. Whoever gives or fabricates false evidence, 
ig or fabri- intending thereby to cause, or know- 


false evi. ing it to be likely that he will thereby 
Cause, any person to be convicted of 
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of » cepital an offence which is capital by this 
Code, or by the law of England, (Act 
XXVIT of 1870, s. 7,) shall be punished with trans- 
‘eenetics portation for life, or with rigorous 
son be thereby ImMprisonment for a term which may 
_ andexe extend to ten years, and shall also 
be lable to fine; and if an innocent 
person be convicted and executed in consequence of 
such false evidence, the person who gives such false 
evidence shall be punished either with death or the 
punishment hereinbefore described. 
Commentary. 
A man who, on the trial of A for murder, states that the murder 
was not committed by A, but that it was committed by B, who is not 
in custody, has not committed an offence under s. 194, as his evidence, 


so given, Cannot cause any person to be convicted of a capital offence. 
He is only punishable under 5.193. (R. v. Hardyal, 3 B.L.R.A. Cr. 
35.) 

See Act VI of 1864, 5.4 (Whipping) supra, note to s,193. As to 
the word ‘offence’ in this dnd the following section, see s. 40 
ante p. 28. 


195. Whoever gives or fabricates false evidence, 

Giving or fabri. JOtending thereby to cause, or know- 

eating false evi ing it to be likely that he will thereby 

“procure eauvie. Cause, any person to be convicted of 

"an offence which by this Code, or by 

or the law of England, (Act XXVII of 

1870, 8. 7,) is not capital, but punish- 

able with transportation for life, or imprisonment for 

a term of seven years or upwards, shall be punished 

as a person convicted uf that offence would be liable 
to be punished. 

Illustration. 


A gives false evidence before a Court of tat peencing thereby 
to cause Z to be convicted of a dacoity. The punishment of dacoit 
is transportation for life, or rigorous imprisonment for aterm achichs 
may extend to ten years, with or without fine. A, therefore, is liable 
to such transportation or imprisonment with or without fine. 


Commentary. 
See Act VI of 1864, s. 4, (Whipping) supra, note to s. 193. 
Where a man burns his own house and charges another with the 
act, he should be convicted under s. 211, and not under the section. 
(R. ». Bhugwan, 8 Suth. Cr. 65.) 
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196. Whoever corruptly uses or attempts to 

. use a8 true or genuine evidence any 
Pa it evidence which he knows to be false 
or fabricated, shall be punished in 

the same manner as if he gave or fabricated false 


evidence. 
Commentary. 


On an indictment under this section, the first thing is to show that 
the evidence was false or fabricated, and next to establish a guilty 
knowledge. The mere fact that the party has produced the false 
evidence will, in general, be enough to throw on him the burden of 
showing his innocence. Accordingly it has been 

‘* Held that a debtor producing a witness, who deposed falsely to his having 
witnessed a payment to tho creditor, forms sufficient presumptive evidence 
agninet the debtor to convict him of subornation of perjury.’’? (Government v. 
Jumal, 1 M. Dig. 172, § 475.) 

And, so, in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (Government wv. 
Muteeool, 1 M. Dig. 174, § 493.) But where the prisoner was a 
minor at the time the perjury was committed in his favour, and did 
not appess to have been personally concerned in the subornation, 
though present at the time and profiting by it, he was acquitted. 
(Government v. Ramdyal, 1 Jord. 173, § 485.) 


The law upon this point was thus laid down by Sir Adam Bittleston 
in (R. v. Gungammah, 3rd Madras Sess. 1860.) 


“Ifa person calls witnesses in support of a'atatement which he makes, and 
causes those witnesses to come into the box for the purpose of giving evidence 
which be knows to be untrue, and they give that evidence, and the jury find 
that they knew it to be untrue, that is, evidence on which a jury may find that 
he solicited them ; but the jury must be satisfied that he knew that tho state- 
ment which they were called to make must be untrue to their own knowledge.’’ 


It is not sufficient that he should know or believe the statement to 
be untrue. It ts necessary that the witnesses should have the same 
knowledge, for, otherwise, the evidence is not false. 


A charge of using in a Civil suit as genuine a document which was 
known to be forged, is an offence cognisable under s. 471, and should 
be charged as such. A Magistrate thas no jurisdiction to deal with it 
himself under s. 196 (Empress v. Kherode, 5 Cal. 717). 


See Act XIV of 1882, s.643. (Civ. Pro. Code.) 


197. Whoever issues or signs any certificate re- 
Iruing orsign. Uired by law to be given or signed, 
ing © false corti OF relating to ay fact of which such 
certificate is by law admissible in evi- 
dence, knowing or believing that such certificate is 
false in any material point, shall be punished in the 
Same manner as if he gave false evidence. — 
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198. Whoever corruptly uses, or attempts to use, 

any such certificate as a true certifi- 

aaatrao cate, knowing the same to be false in 

eatecn® any material point, shall be punished 

ina materialpoint. in the same manner as if he gave false 
evidence. 


Whoever, in any declaration made or sub- 

scribed by fa which declaration any 

mate tent ~=Court of Justice, or any public servant 
claration which is OF Other person, is bound or authorized 
eS oe by law to receive as evidence of any 
fact, makes any statement which is 

false, and which he either knows, or beheves, to be 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
is made or used, shall be punished in the same 


manner as if he gave false evidence. 


Commentary. 


See Act Hl of 1872, 5. 21. (Marriage Forms) and Section 643 of 
Act XIV of 1882. (Civ. Pro. Code.) 


200. Whoever corruptly uses or attempts to use 
7 as true any such declaration, knowing 
Using af tree the same to be false in any material 


te point, shall be punished in the same 
manuer as if he gave false evidence. 


Explanation.—A declaration which is inadmis- 
sible merely upon the ground of some informality, 
is a declaration within the meaning of Sections 199 
& 200. 


See s. 643 of Act XIV of 1882. (C. P. Code.) 


201. Whoever, knowing or having reason to be- 

heve that an offence (sce s. 40, ante 

Causing dimp- pp. 28) has been committed, causes 
rance of evi- . me 

of an of. any evidence of the commission of 

that offence to — with the in- 


tovch- tention of screening the offender from 
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ing cfinte,fcree” = legal punishment, or with that inten- 

tion gives any information respecting 

the offence which he knows or believes to be false, 

shall, if the offence which he knows 

capital of- or believes to have been committed is 

punishable with death, be punished 

with imprisonment of either description for a term 

If punishable Which may extend to seven years, and 

with trausporta. shall also be liable to fine; and if the 

oe offence is punishable with transport- 

ation for life or with imprisonment which may 

extend to ten years, shall be punished with imprison- 

ment of either description for a term which may 

extend to three years and shall also be hable to 

fine ; and if the offence is punishable with imprison- 

ment for any term not extending to 

He punishav'e ten years shall be punished with im- 

imprison- ~— prisonment of the description provided 

for the offence, for a term which may 

extend to one-fourth part of the longest term of the 

imprisonment provided for the offence, or with fine, 
or with both. 


Illustration, 


A, knowing that B has murdered Z, assists B to hide the body 
with the intention of screening B from punishment. A is liable to 
imprisonment of either description for seven years, and also to fine. 


Commentary. 


The High Courts of Bengal and Allahabad have ruled that this 
section “‘ applies to the causing the disappearance of evidence of an 
offence committed by another, not by one’s self.” (1 Wym. Circ. 
19.) The person who commits an offence and afterwards conceals the 
evidence of it, cannot be punished on both heads of the charge. 
(R. v. Ramsoonder, 7 Suth. Cr.52; Empress v. Kishna, 2 All. 713.) 
Nor can a person be punished under this section for giving false 
information against another, which is only intended to divert suspicion 
from himself (Empress v. Behala, 6 Cal. 789.) The act must aise be 
committed with the object of screening the offender from punishment. 
Disposing of a dead body in orderto save the annoyance of a Police 
investigation is not punishable. (R. v. Toolshee, 5 N.W.P. 186.) 


But a person who did not through fear, interpose to prevent the 
commission of a murder, and afterwards helped the murderers to con- 
ceal the body, was held guilty under this section, and not of abetment 
of murder. (R. e. Goburdhun, 6 Suth. Cr. 80.) 
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As to what must be proved in a charge of giving false information 
with respect toa murder, see R. v. Subbramanya, 3 Mad. H.C. 251; 
S.C. Weir, 57 [80]. [tis essential to show that a criminal offence has 
been in fact committed (fd. and Empress v. Abdul Kadir, 3 All. 279.) 

202. Whoever, knowing or having reason to be- 

lieve that an offence (see s. 40, ante p. 

Intentional omis- 28) has been committed, intentionally 
sion to give infortn- ; : : : 

ofan offence omits to give any information respect- 

doing «that offence which he is legally 

bound to give, shall be punished with 

imprisonment of either description for a term which 


may extend to six months, or with fine, or with both. 


203. Whoever, knowing or having reason to be- 

lieve that an offence (see 8, 40, ante 

p. 28) has been committed, gives any 

information respecting that offence 

which he knows or believes to be false, 

shall be punished with imprisonment of either de- 

scription for a term which may extend to two years, 
or with fine, or with both. 

Commentary. 


With the single exception of the clause relating to causing the dis- 
appearance of evidence, these three 9s. (201—203) are substantially 
the same as $8. 176, 177, 182, for the remarks on which see page 152. 
Sections 118, 120, which also relate to concealment of criminal acts, 
are directed against persons who intend to facilitate the commission 
of the crime. 

The prisoner's intention 1s immaterial for a conviction under this 
section (R. v. Cheetour,: Suth. Cr. 18.) But it must be proved not 
only that he had reason to believe an offence had been committed, 
but that the offence actually had been committed and that he knew 
of, or had reason to believe in, its commission. (R. v. Joynarain, 
20 Suth. Cr, 66.) 


Whoever secretes, or destroys, any docu- 

ment which he may be lawfully com. 

— pelled to produce as evidence in a 
vent its prodee- Court of Justice, or in _ proceeding 
lawfully held before a public servant as 

such, or obliterates, or renders illegible, the whole or 
any part of such document with the intention of pre- 
venting the same from being produced or used as 
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evidence before such Court or public servant as afore- 
said, or after he shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 


Where a party to a suit snatched up a document, which had been 
produced in evidence, and ran away with it, in order to prevent a 
witness referring to it he was held to have committed an offence 
under this section, and not theft (Subramania v. The Queen, 3 
Mad. 261.) 


205. Whoever falsely personates another, and 

in such assumed character makes any 

* admission or statement, or confesses 

a ing aca «© Judgment, or causes any process to be 

issued, or becomes bail or security, or 

does any other act in any suit or criminal prosecu- 

tion, shall be punished with imprisonment of either 

description for a term which may extend to three 
years, or with fine, or with both. 


Commentary. 


Fraudulent gain or benefit to the party charged is not an essential 
element in this offence. ‘Theretore, a conviction was upheld where 
the ist prisoner was charged with personating the 4th, and the 4th 
prisoner was charged with abetting the personation by the 1st; the 
facts being, that A 4th, to save himself the trouble of laying inform- 
ation before a Magistrate with regard to the theft of some bullocks, 
sent the ist prisoner to do so, and to represent himself as being the 
4th. (£x parte Suppakon, 1 Mad. H.C. 450; S.C. Weir, 59 Far], 
But see R. v. Narain Acharj, 8 Suth, Cr. 80.) And it has been ruled 
in Bengal that the offence may be committed even where the prisoner 
has personated a purely imaginary person. (R.v. Bhitto, Ind. Jur. 
123) 


But the High Court of Madras has declined to follow that decision, 
saying, “* To constitute the offence of false personation under s. 205 
of the Penal Code, it is not enough to show the assumption of a fictitious 
name. It must also, we think, appear that the assumed name was 
used as a means of falsely representing some other individual. The 
use of an assumed name without more is not an offence. It only 
becomes a crime when connected by proof with some other act or piece 
of conduct; and the gist of the offence of false personation under 
s. 205, we think, is the feigning to be another known person. The whole 
language of the section clearly imports the acting the part of another 
person, the actor pretending that he is that person.” 
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‘* There are sections of the Penal Code under which the fales assumption of 
appearance or character may be an offence, though no individual is meant to be 
represented, or only an imaginary person. Such are the es. 140, 170, 171, and 
415, but they have no application to the prosent case, and the lsat section is 
made applicable to personation of an imaginary person by an express enact- 
ment.’ (R.v, Kadar, 4 Mad. H.C.18;8 C. Weir, 60.) 


See s. 643 of Act XIV of 1882. (Civ. Pro. Code.) 


206. Whoever fraudulently removes, conceals, 
transfers, or delivers to any person 
any property or any interest therein, 

of property . apd Es CY A « 
to pevarepeny intending thereby to prevent that pro 


seisure asa fore perty or interest therein from being 
fetture oc it ee taken as a forfeiture, or in satisfaction 

of a fine, under a sentence which has 
been pronounced, or which he knows to be hkely to 
be pronounced, by a Court. of Justice or other com- 
petent authority, or from being taken in execution of 
a decree or order which has been made, or which he 
knows to be likely to be made, by a Court of Justice 
ina Civil suit, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 


This section, and not 5.145 of Act X of 1859 (Bengal Rent Law) 
applies to the fraudulent removal of property to burk the decree of a 
Collector. (Gaurchandra v. Krishna, 2 B.LLR. S.N. iv; S.C. 10 
Suth. Cr. 467 ) 


See s. 643 of Act XIV of 1882. (Civ. Pro. Code.) 


207. Whoever fraudulently accepts, receives, or 
er eee clains any property or any interest 
to propertytopree therein, knowing that he has no right 
or rightful claim to such property: or 
otade interest, or practises any deception 
touching any right to any property or 

any interest therein, intending thereby to prevent 
that property or interest therein from being taken 
asa forfeiture, or in satisfaction of a fine under a 
sentence which has been pronounced, or which he 
knows to be likely to be pronounced, by a Court of 
Justice or other competent authority, or from being 


cree. 


180 FRAUDULENT TRANSFERS AND SUITS. (Chap. XI, 


taken in execution of a decree, or order, which has 
been made, or which he knows to be likely to be 
made, by a Court of Justice in a Civil suit, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 


See s. 643 of Act XIV of 1882. (Civ. Pro. Code). 


208. Whoever fraudulently causes or suffers a 
nadaiastinait: decree, or order, to be passed against 
fering adecreofor him at the suit of any person for a 


a sum not due. 


is due to such person, or for any property, or interest 
in property, to which such person is not entitled, 
or fraudulently causes or suffers a decree, or order, to 
be executed against him after it has been statisfied, 
or for anything in respect of which it bas been satis- 
fied, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


Illustration, 


A institutes a suit against 2. Z, knowing that A is likely to obtain 
a decree against him, fraudulently suffers a judgment to pass against 
him for a larger amount at the suit of B, who has no just claim 
against him, in order that B, either on his own account, or for the 
benefit of Z, may share in the proceeds of any sale of Z’s property 
which may be made under A’s decree. Z% has committed an offence 


under this section. 
Commentary. 


The three preceding sections have the effect of rendering criminal 
all collusive modes by which creditors, or lawful claimants, may be 
defeated of their just remedies. By the English Statute, 13 Eliz. c. 
5, (Fraudulent Conveyances) such contrivances were made void as 
‘against such persons whose actions, suits, judgments, or executions 
were or might be in any way disturbed, hindered, delayed, or defraud- 
ed. The decisions upon this Statute may be of some use in helping 
to the right construction of the present clauses. The whole subject is 
elaborately discussed in Smith’s Leading Cases, Vol. 1, to which I 
shall principally refer, 

oe pores is said to do a thing fraudulently, if he does that thing with intent 
to frand, but not otherwise.’ (a. 25, ante p. 23.) 


‘The question, fraud or no fraud, is always a question of fact, and is 
to be inferred, or may be negatived, by the circumstances of each 
particular case, (1 Sm. L.C, 11—13.) One great test of fraud is to 
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inquire whether the appearance and reality of the transaction corres- 

nd, And, therefore, where there is a conveyance which is absolute 
in appearance, but without any possession following upon it, or where 
there is merely a concurrent possession with the assignor, this will in 
general be deemed conclusive evidence of fraud, There must be an 
exclusive possession under the assignment, or else it will be fraudu- 
lent and void. (/dtd. 13, 12.) 


There are two cases, however, in which the want of actual posses- 
sion is no fraud. The first is where an actual delivery is impossible, 
as in the case of a ship at sea, goods on ther way fromene place to 
another, &c. Here a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property, is sufficient. (1 Sm, LAC. 
17.) The second case is, where the tenor of the deed does not re- 
quire possession. For instance, in many cases of mortgage, by the 
express conditions of the instrument the possession of the property 
is not to be changed, therefore the absence of such a change is no 
emblem of fraud. Fraud will only be inferred when possession 
ought to accompany and follow the deed. (bid. 13.) 


A conveyance will also be fraudulent where it is made voluntari) 
and without consideration, when the assyrnor is at the time eA 
vent, or even in such a state of debt as ts bkely to terininate in insol- 
vency, provided the effect of the conveyance is in any material 
deyree to diminish his power of meeting his habilities. (1 Sm. LAC, 
20.) Of course, such ordinary gifts ay a man mupht make, though 
at the ime embarrassed, without any deliberate intention of dimin- 
sshing the security of his creditors, would not be criminal. But 
when the character of the assignment is such, that it can only be 
explained on the supposition of a desire to put property out of the 
way of those better entitled tou, fraud would necessarily be inferred. 
And, so, | conceive it would be in all cases of transfer of any specific 
moveable property actually the subject of tigation at the time. But 
the act only contemplates legal lrabilities, and, therefore, no transfer 
will be fraudulent which has mercly the effect of preventing the 
party from complying: with moral ebheaens or discharging debts 
of honour. 


It makes no difference in the fraud that the obligation which ts 
evaded is one derived from another, provided the property trans- 
ferred is legally liable to satisfy it. And, therefore, an heir, or 
executor, may be indicted under this section for collusively petting 
rid of property lable tothe debts of his ancestor or testator, (1 Sm. 


L.C. 23) 


A voluntary conveyance by a man who ts about to be tried for any 
crime, where conviction works a forfeiture, will be fraudulent. And 
even considerations of affection will not support the transfer, where 
the object 1s to remove the property from the effect of the sentence; 
as, for instance, where the conveyance by a man about to be tried for 
a felony was made in trust for the wife. (1 Sm. L.C. 19, Re Saunder’s 
estate, 32 L.J. Ch. 224; S.C. 4 Giff. 179.) But such an assignment 
at any time before conviction will bind the property, if made 
bona fide and for valuable consideration. (Whitaker v. Mdeaah 12 
C.B. 44; Chowne v. Baylis, 31 L.J. Ch. 757; S.C. 31 Beav. 351.) Where, 
however, the assignment was made by a person who, under a mis- 
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take of fact, thought he had committed a crime when he really had 
not, it was held that the transaction was not illegal, and a re-convey- 
ance to himself was decreed. (Davies v. Otty, 34 L.J. Ch. 252.) 


A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
not the object of the act. For instance ; there will be no fraud in a 
sale by a debtor of his landed property for a fair and adequate con- 
sideration, though it will, of course, be much less convenient to the 
creditors to pursue the purchase-money than the property. And it 
would make no difference whatever that the debtor was actually in the 
throes of alaw suit. For he is not bound to keep his property in one 
form rather than another for the convenience of his creditors. And 
in England it has been repeatedly held that the fact of such a sale 
having been effected when an immediate execution was anticipated 
will not vitiate the sale. In one of the late cases upon the point, 
it appeared that a tradesman, expecting the execution of a writ 
issued out of the Court of Chancery tor payment of costs of a sult, 
effected a sale of the whole of his furniture and stock in trade. The 
only document which passed was a receipt for the purchase-money. 
A few days after the purchaser had taken possession, a writ was issued, 
and a suit was brought by the Sheriff to decide whether the sale was 
fraudulent. Asndersley, V.C., said, 


** At.the prosent day, whatever fluctuations of opinion there may have been 
in the Courte of this country as to tho construction of that Statute (13 Eliz. e. 
5) itis not a ground for vitiating a sale that it was made with a view to defeat 
an intended execution on the goods of the vendor, the subject of the sale, sup- 

osing it was in all other respects bona pde. The case of Wood v Dixie, (7 Q. 

3, 802) has settled thut at law in the most solemn manner, on a motion for a 
new trial, With reapect. to the queetion whether the aile was bona fide, it was 
at one time attempted to lay down rules that particular things were indelible 

gee of fraud ; but in truth every case must stand upon its own footing ; and 
the Court or Jury must consider whether, having regard toall the circumstances 
the transaction was a fair one, and intended to pasa the property for a good and 
valuable consideration.’’ (Hale v. Metropolitan Saloon Omnibus Company, 28 
L. J. Ch. 777 ; 8.0. 4 Drewr. 492 ; Darvill v. Torry, 30 L J. Ex. 355; 8.C. 6 H. 
& N. 807 ; Sanknra pat. Kamayya, 3 Mad. HC. 231 ; Pullen Chetty v. Rama- 
lings, 5 +b. 868; Tilskehand vt. Jitamal, 10 Bom. H.C. 206; Rajan Harji ». 
Ardeshir, 4 Bom. 70.) 


On the same principle it has been lately ruled in Madras, that a 
mere gift will, among Hindus, be valid as against creditors, if it was 
a genuine dona fide transaction, and not a fictitious contrivance to 
Hoon as to the right of property. (Gnanabhai v. Srinivasa, 4 Mad. 

.C. 84.) 


In the case of a sale it will be observed there is merely a change 
of one a ee of property for another, and the judgment-creditor 
may, if he can find the money, take out his execution just as he 
might have done against the goods. But the English law goes 
further, and holds that there is no fraud in an open preference by a 
debtor of one creditor over another, and that he may transfer his 
property to any creditor he chooses, even after the others have 
commenced their actions, (1 Sm. L.C, 18.) Accordingly, where A 
being indebted to B and C, after being sued to judgment by B, went 
to c and voluntarily i iol him a warrant of attorney to confess 
judgment, on which judgment was immediately entered, and execu- 
tion levied on the same day on which B would have been entitled 
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a 


to execution, and had threatened to sue it out, it was held that 
the preference given by A to C was not unlawful. Lord Kenyon, 
C.J., said, 


‘* There was no fraud inthis case. The plaintiff (C) wae preferred by his 
debtor (A) not with a view of any benefit to the lutter, but merely to secure the 
payout of a just debt to the former, in which I seo no illegality or injuatioe,”’ 
(Holbird v. Anderson, 5 T. BR. 285.) 

I conceive that precisely the same construction would be put upon 
s. 206; the test being, whether the transfer was intended lo procure 
any improper advantage for the debtor to the prejudice of his creditor. 
And this is supported by the language of s. 208, which only apples to 
decrees in favor of persons to whom nothing was due, or not so 
much. It would be no fraud togpive facilities to enable a bond fide 
creditor to hurry a suit through to judyment and execution, 


But a preference in favor of one creditor over another will be fraudu- 
lent when, under the appearance of satisfying a legal claim, the 
debtor really intends to put his property into the hands of a person 
who will keep it in trust for him and protect at from seizure. 

“ The law will not allow a croditor to make use of hia demand to shield his 
debtor ; and, while be leaves bim in atutu que by furbearing ty enforce the 
Aanigniuent, to defvat the other crediturs by insisting upun it.” (1 8m. LC. 
7) 

And, so, in a case of this sort Baron Rolfe said, 


** In one senac it may be considered fraudulent for a man to prefer one of bis 
creditors to tbe rest, and give hima security which left bis other creditors 
unprovided for. But that is not the sense in which the law undorstands the 
term ‘fraudulent’ The law leaves it open to a debtor to make his own 
arrangemente with his several creditors, and to pay them in such order as he 
thinks proper. What is meant by an instrument of this kind bong fraudulent 
ia, that the parties never intended it to have operation asa real instrument, 
uecording to ita apparent character and effect.” (Eveleigh rv. Purssord, 2 Mr. & 
KR. 581. And sce per Lord Hardicsche, West v. Skip, 1 Ves. Son. 2 


It 1s curious that neither the framers nor the commentators upon 
the Code should have seen any difficulty in these provisions. ‘The 
authors of the Act (Report 1837, Note g) dismiss them with the 
summary remark that ‘ no other part of this chapter scems to require 
comment ;” while the Commissioners (2nd Report, 1847, s. 162) devote 
a paragraph to critictsms upen the policy of these sections, but do not 
allude to the manner in which they were to be worked. 


As tothe Courts which may take cognizance of these offences, see 
Cr, P.C., s. 195 (b.) 


See s. 643 of Act XIV of 1882. (Civ. Pro. Code.) 


209. Whoever fraudulently or dishonestly, or 
ihe canes with intent to injure or annoy any 
aking faleeclaim person, makes in a Court of Justice 

of Jas. any claim which he knows to be false, 

shall be punished with imprisonment 

of either description for a term which may extend to 
two years, and shall also be liable to fine. 
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See Cr, P.C., 5. 195, (b), and s. 643 of Act XIV of 1882. (Civ. Pro. 
Code.) 


210. Whoever fraudulently obtains a decree or 


‘a decree not due, or for a larger sum than is 
forasumnotdue- due, or for any property or interest in 
property to which he is not entitled, or fraudulently 
causes a decrce or order to be executed against any 
person after it has been satisfied, or for anything in 
respect of which it has been satisfied, or fraudu- 
lently suffers or permits any such act to be done in 
his name, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 

See Cr, P.C., s. 195 (b), and 5. 643 of Act XIV of 1882. (Civ. Pro. 
Code.) 
211. Whoever, with intent to cause injury to 
of DY person, institutes or causes to be 
made with instituted any criminal proceedings 
intent to injure. ‘ 
against that person, or falsely charges 
any person with having committed an offence (see 
8. 40, ante p. 28 and note to s, 224, post,) knowing 
that there is no just or lawful ground for such 
eee or charge against that person, shall 
@ punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both; and if such criminal proceeding 
be instituted on a false charge of an offence punish- 
able with death, transportation for life, or imprison- 
ment for seven years or upwards, shall be punish- 
able with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 
Commentary. 


Where a charge was preferred before an Inspector of Police, who 
disbelieved and refused to act upon it, an indictment under the above 
section was sustained. Scotland, C.J., said, 


‘To constitute the offence of preferring a falac charge contemplated in 
#. 211 of the Penal Code, it is not neceesary that that charge should be before a 
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Magistrate. It is enough if it appear, aa it does in the present case, that the 
charge was diliberately made before an officer of Police, with a view to ite 
being brought before a Magistrate. Of course, a mere random conversation or 
remark would not amount toa charge. Asta the other point, it is said that it 
must uppear that the charge was fully heard and dismissed. This is not neces- 
wary. |t is envogh ic a case dike the present if it appear that the charge is not 
atill pending. An indictment for falsely charging could not be sustained if the 
accusation were entertained and still caine under proper legal enquiry. 
Here the facte that the [nepector of Police retused to act upon the charges, and 
that no further atep waa taken, are enough to bing the case within «, 221."" 
(KR. Subbana, 1 Mad. H.C. 30;5 C Wer, G1 Sh) 1. Wym. Care. 7 78.0. 4 
Suth Cr. Jet. 1b; Empreas vr. Abul Hasan, L All. 407, Empress e. Salrk, #6. 
527; Empress Ashrof, 5 Cal. Z8L; Empress e Salk Roy. 6 Cal 582) 1t ia, 
however, necesmary that the false charge ehould be made toa Court: or to an 
officer who has powers to investigate and send up for toatl. Where a charge of 
= 5 GE TORS FR GH MF TE TN UCR RGAME MET TEAK SA ORT AGES T 2 WEAR ET FERN ES RTT PRON BPP RN me ROU Ll tre 
who had nesther Magisterial nor Pohee powers, it was beld that no offence had 
been committed under 6.211 (Exopress «. Jauoua, 6 Cal. 620.) 


It has been laid down by the Calcutta High Court that a person 
cannot be convicted of abetment of a false charpe, under 46. log & 
211, solely on the ground of his having piven evidence in support of 
such charge. The case was one reterred by the Sessions Judpe under 
8. 434 of the Crim. PC., and ino his detter of reference he made the 
following observations : 


After careful consideration, | hold that «. 108 doce nat contemplate any acta 
of subsequent abetment, smd that the Code dues not provide for the punishment 
of such offences, except when they are wach we are ddd in an. 212 to 218 of 
Chap. XLof the Indian Deval Code. Mauy very eacellent reasons could be 
aasigned for this apparent, though not real, omtasion, It will, however, suffice 
for the purpose of this refereace to point out thut if the inferior and theoreti- 
cally less experienced Criminal Courts wera allowed to punish as abettors 
persons who gave evidence in support of false charges, or mther charges 
foand by the eaid Courts to be falee, the provisions of the Procedure Code by 
which the punishment of the crime of false evidence can only be inflicted by the 
Sessions Court would be practically nentrulined aud set at nonght. It ia, T 
think, obviona that thie was never intended, and that the framers of the Criminal 
Procedure Code, altbough they allowed the lower Criminal Courta to punish 
for false charges, never veated them with authority to punish thoae who aup- 

rted sach charges, not by previons acte but by evidence only.”’ (RK. 0. Ram 
Panda, 9 BL.R. Appx. 16- *.C. 18 8uth. Cr. 28.) The High Court 
expressed their concurrence with tue Sessions Judge, and set aside the ae 


The decision was, no doubt, right in the particular instance stated, 
Where there was no case whatever against the prisoners, except that 
they had given evidence which the Court noneineres to be false, it is 
plain that they ought to have been charged with that as a substantive 
offence. If in an evasion of the law to twist a primary into a 
secondary offence, merely for the purpose of introducing a different 
jurisdiction, or a lower scale of punishment. Accordingly, in the 
case of the en o. Boulton and others, where the evidence, if 
believed, established the systematic commission of unnatural offences, 
while the Crown had limited the indictment so as only to charge a 
misdemeanor, Cockburn, C.]., directed the jury to acquit. But the 
reasons given by the Sessions Judge, and apparently concurred in by 
the High Court, seem to meto be of very questionable soundness. 
It is quite true that assistance given to another, subsequent to and 
independently of the substantive offence, does not amount to an 
abetment of st. But if the assistance was given as part of the original 
scheme for committing the offence, and for the purpose of further- 
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ing or facilitating it, the case would fall under the 2nd and 3rd 
clauses of s.107. For instance; the mere harbouring of a murderer 
is punishable under s. 212, and not as an abetment of the murder. 
But if it were arranged that a murder should be committed at a 
particular place at night, and that the prisoners should leave his house 
door open so that the murderer might at once slip in and so escape 
observation, there can be no doubt that the proper way to charge the 
offence would be as an abetment. So, if it were determined to crush 
a particular man by a false charge, and the part of the plot assigned 
to one or more of the conspirators was the supporting of the charge 
by false evidence, there can be no doubt they would be legally punish- 
able as abettors of an offence under s. 211. Nor is there anything 
conclusive against this view in the fact that the charge would be 
cognizable by a tribunal inferior to that which could try a charge of 
false evidence. Suppose the person who had actually preferred the 
charge had himself sworn to its truth. It could not be contended 
that this would be a ground for quashing his conviction under s. 211. 
If not, there is no greater anomaly in allowing his confederates to be 
indicted for abetting him, ‘There might very well happen to be diffi- 
culties in procuring a conviction for giving false evidence, which would 
vanish if the charge were limited to one under s, 211. 


In England, in an action for a malicious prosecution, the evidence 
in which is the same as would be required in an indictment under 
$.211, it is absolutely necessary to allege and prove that the case 
terminated in favour of the complainant. ‘Therefore, when the plain- 
tiff was summarily convicted under a Statute which gave no right 
of appeal, it was held that no action wouldlie. (Basébé v. Matthews, 
L.R. 2, C.P. 684, see, also, Raj Chunder Roy v. Shama Soondari, 4 
Cal. 583.) But although a conviction unreversed would of course be 
very strong evidence for the defendant that there was reasonable 
ground for making the charge, I imagine that it would not be con- 
clusive, if it could be shown that the defendant in making the charge 
knew of its falsity, and brought false evidence in support of it, or 
kept back the evidence which might have rebutted it. (See Parimi 
v. Bellamkonda, 3 Mad. H.C. 238.) The discharge of an accused 
person by a Presidency Magistrate under Act 1V of 1877, s.87 (now 
Cr, P.C., s. 209) is such a termination of the prosecution as entitles 
the accused to maintain an action for a malicious prosecution (Venu 
v. Coorya, 6 Bom. 376.) 


Where it is established that the charge preferred, or the proceeding 
taken, was known to be wholly without foundation, the law will infer 
an intent to injure. (See ante p. 107.) And an offence will equally 
have been committed under this section, though the intent to injure 
was not the primary intention. As, for instance, where the principal 
object in ma ng a false charge was to obtain a reward offered for 
the conviction of the offender, or to divert suspicion from the party 
really guilty. 

The knowledge that the charge was a false one must, of course, be 
inferred from the circumstances of each case, but this must be judged 
of according to the facts as they were known, or supposed to be when 
the charge was made, not as they are gecertained by more complete 
enquiry. And, accordingly, the party accused of making a false 
charge will always be allowed to show the information on which he 
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acted, and the rumours, or even suspicions, which were afloat against 
the person accused, Not, of course, for the purpose of establishing 
the guilt of the latter, but of showing the bona Ades of his own con- 
duct. (R. v. Navalmal, 3 Bom. H.C.C.C, 16.) 


Rashness in making a charge, which is in fact believed, is not of 
itself indictable. (R. v. Pran iden, 6 Suth. Cr. 15; S.C. 2 Wym, 
Cr. 11.) But where there is a ready and obvious mode of ascertaining 
the truth of the charge, as, for instance, by personal enquiry from the 
person on whose information the accuser acts, and the i gabon of 
of so doing is neglected by the defendant, the absence of enquiry 18 
an element in determining the question of the presence, or absence, 
of probable cause. What its weight may be must depend on the cir- 
cumstances of each case. Therefore, where the defendant gave A 
into custody on a charge of felony, acting on information received 
from B, which was itself derived from C, and he made no enquiry 
himself from C, and the Judge directed the jury that on that state of 
circumstances there was no reasonable or probable cause, the Court of 
Exchequer Chamber refused to disturb the verdict on the ground of 
mis-direction. (Perryman v. Lister, L.R. 3, Ex., 197.) But the 
House of Lords ordered a new trial, being of opinion that the neces- 
sity for enquiry from C would depend upon the position and circum- 
stances of the informant B, and was not in itself conclusive and 
areas evidence of want of reasonable and probable cause. (L.R. 
4, TIL. $21.) 


The mere fact of an acquittal, even for want of prosecution, is not 
even primd facie evidence of such malice as is necessary to pag ee 
an indictment under this section, (Roscoe, N.P. 445, and in the P.C. ; 
Gunesh Dutt v. Mugneeram, 11 B.L.R, 321; S.C. 17 Suth. 283.) 


Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable. (R. ». 
Chidda, 3 NAW. 327.) But, where the accusation turns out to be 
untrue, evidence of actual malice is most important as tending to 
show that the charge was known to be false. 


A false charge of that which is not an offence, as refusing to give 
astamped receipt for monry, is not indictable, as falsely charging a 
on with having committed an offence (R. v. Gapaoo, 1 Bom. H.C. 
92); but if done with the knowledge that there is no just or lawful 
round for treating it as an offence, it will be punishable under the 
rst clause of s. 121, as the institution of a criminal proceeding with 
intent toinjure. (R.v. Nobokisto, 8 Suth. Cr. 87; S.C. 5 Wym. Cr. 8.) 


This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to him, even though 
he doubts or disbelieves it. In such a case there could be no intent 
to cause injury. 

‘It is not competent to a Session Judge, upon a mere perusal of the original 

» %© dispose of a case of cal ais false complaint before a sub- 
ordinate ; but a formal trial must be hald.’’ (Kales of Madras 
Sadder Court, 28th April 1862.) 

Offences under s. 211 committed in, or in relation to any proceed- 
ing in any Court, cannot be prosecuted except with the previous 
sanction or on the complaint of such Court, or of some other Court 
to which such Court is subordinate, (Crim. P.C., s. 195 (b).) The 
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High Court of Bengal has repeatedly held that such sanction should 
not be granted without giving the accused an opportunity of produc- 
ing his witnesses to show that his original charge was in fact well 
founded. (Government v. Karimdad, 6 Cal. 496; Empress v. Shibo, 
hid. 584; empress v. Grish Chunder, 7 Cal. 87 re Giridhari Mondul, 
8 Cal, 435.) ‘Phe High Court of Allahabad appears to take a contrary 
view (Empress v. Bhawani, 4 All. 182.) 


Any person who is convicted of making a false charge of having 
commiticd an unnatural offence, he having been previously convicted 
of the same offence, may also be whipped, (Act VI of 1804, s. 4, 
Whipping.) 


The charge which the prosecutor actually intended to bring, and 
not that which was framed by the Magistrate upon his evidence, must 
form the basis of a prosecution under 5.211. If he alleges an assault 
and theft, he cannot be indicted for making a false charge of dacoity. 
(R. av. Melon Meeah, 3 Wym. Cr. 9.) But where the facts stated by 
the prosecutor amount toa particular offence, and no other, and that 
statement ts maliciously false, | do not see how his ignorance of the 
legal aspect of those facts can alter the character of his crime. 

An offence under s. 211 includes an offence under s. 182. It is, 
thercfore, open to a Magistrate to proceed under either section ; 
although, in cases of a more serious nature, it may be that the proper 


course is to proceed under 9.211, (Bhokteram v. Heera Kolita, § 
Cal. 184) 


212. Whenever an offence (sce 8. 40, ante p. 28, 
and note to s. 22-4, post) has been 
committed, whoever harbours or con- 
ceals a person whom he knows or 
has reason to believe to be the offender, with the 
. intention of screening him from legal 

texte “PF «punishment, shall, if the offence is 
punishable with death, be punished 

with imprisonment of either description for a term 
which may extend to five years, and 

If punishable ghall also be liable to fine ; and if the 


with transporta- 


tion for life, or Offence is punishable with transport- 
me mPrison” ation for life, or with imprisonment 

which may extend to ten years, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be hable to fine; and if the offence is 
punishable with imprisonment which may extend 
to one year and not to ten years, shall be punished 


with imprisonment of the description provided for 


au 
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the offence for aterm which may extend to one- 
fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 


Exception.—This provision shall not extend to 
any case in which the harbour or concealment. is by 
the husband or wife of the offender. 


flilustration. 


A, knowing that Bhas committed dacoity, knowingly conceals B 
in order to screen him trom deyal punisiiment, Here, as Hos hable 
to Gansportation tor iife, Ads hatde ta imprisonment of ether de- 
scription for a term not eacceding three ycars, and ts also lable to fine. 


Commentary. 


The essence of this offence consists ins the intention with which the 
actis done, And, thereture, the bare factet recemung: and ASSIS 
an offender, af done as a mere matter of bumanily to a person int 
distress, and with no attempt to screen him from gpustice, wall be no 
offence. (Arch. ra.) ‘The obyect must also be to screen him from the 
punishment duc to an affence, and, therefore, the concealment of a 
person who was supposed to be a runaway debtor would not be within 
the terms of s.2t200 dt would appeat, too, that the offence which 1s 
supposed to have been Bonnie mitsthe the offence which actually 
has been commuted. Tt a murderer were temaduce another toconceal 
him, by arepresentation that he was pursued tor a thett, 1 doubt very 
much whether any act would have been done for which the harbourer 
could be indicted. Certuanly, of indictable he conld not be punished 
as having concealed a murderer, for possibly ihe had known the 
enormity of his guilt he would have surrendered the criminal at once. 
He could only be punished for the crime which he supposed he was 
committing; that crime, in fuct, he never did commit, and I do not 
see how he could be made constructively guilty of another crime, sims 
ply because the person whom he admitted was puilty of a different 
bheice: of which he had no knowledye. 


The offence committed by the primary offender must have been 
actually completed, when the harbouring takes place. Accordingly, 
a man was acquitted who was indicted as an accessory after the fact 
to a murder, when it turned out that he had harboured the felon, 
after the injuries were inflicted, but before the death; for till death 
there wasno murder. (1 Russ. 173.) But there would be no difficulty 
under this sectfon in indicting the party for having harboured a per- 
son whom he knew to have voluntarily caused grievous hurt. (s. 326.) 
Where the person harboured has escaped from custody, or where here 
has been an order issued for his apprehension by a public servant, 
competent to issue it, any person who harbours him with knowledge 
of such escape or order will be indictable under s. 216, whether Re 
knows the offence has been committed or not, and even though no 
offence has, in fact, been committed. 


213. Whoever accepts, or attempts to obtain, 
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or agrees to accept, any gratification 
‘’ for himself or any other person, or 
from pun- any restitution of property to himself 
or any other person, 1n consideration 
of his concealing an offence, (sce 8. 40, ante p. 28, 
and note to s. 224 post) or of his screening any 
person from legal punishment for any offence, or 
of his not proceeding against any person for the 
purpose of bringing him to legal punishment, shall, 
. if the offence is punishable with death, 
fone® ort! of ~obe punished with imprisonment of 
either description for a term which 
may extend to seven years, and shall also be liable 
if povishablo $0 fine ; and if the offence is punish- 
with | tranaporta- able with transportation for life, or 
ion for life, or 
with imprison. With imprisonment which may extend 
ane to ten years shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine ; and if the offence is punishable with im- 
prisonment not extending to ten years, shall be 
punished with imprisonment of the description 
provided for the offence for a term which may 
extend to one-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, 
or with both. 


Whoever gives or causes, or offers or 

agrees to give or cause, any gratifi- 

neg tering sift or cation to any person, or to restore or 
in consider’ Cause the restoration of any property 
“ens to any person, in consideration of 
that person’s concealing an offence, 

(see s. 40, ante p. 28, and note to 8. 224 post) 
or of his screening any person from legal oe 
ment for any offence, or of his not 

fete” “pital of proceeding against any person for the 
purpose of bringing him to legal pun- 

ishment, shall, if the offence is punishable with 
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if punisbable Geath, be punished with imprison- 
coe fo epee: ment of either description for a term 
with imprison. Which may extend to seven years, 
are and shall also be liable to fine; and 
if the offence is punishable with transportation for 
life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, and shall also be lable to fine; and if 
the offence is punishable with imprisonment not 
extending to ten years, shall be punished with im- 
prisonment of the description provided for the offence 
for aterm which may extend to one-fourth part of 
the longest term of imprisonment provided for the 
offence, or with fine, or with both. 


Erception.—The provisions of Sections 213 and 
214 do not extend to any caso in which the offence 
may lawfully be compounded (Act VIII of 1882, s. 6.) 


The illustrations formerly appended to this section have been 
repeated by Schedule I of the Crim. P.C., Act X of 1882. The whole 
law as to compounding offences now contained in $. 345 of that Act. 


215. Whoever takes or agrees or consents to 
take any gratification under pretence 
or on account of helping any person 
to recover any moveable property of 
which he shall have been deprived by any offence 
punishable under this Code, shall, unless he uses 
all means in his power to cause the offender to 
be apprehended and convicted of the offence, be 
unished with imprisonment of either description 
for @ term which may extend to two years, or with 
fine, or with both. 


Taking gift to help 


en property, &c. 


The offence constituted by ss. 213 & 214, consists in the corrupt 
motive which is brought into play as much as in the delay to crimi- 
nal justice ; therefore, the mere concealing an offence, or not bringing 
an offender to punishment, will be no offence under these sections, 
unless such conduct proceeds from some “ gratification,’ obtained, or 
aimed at. The word “ gratification,” it will be remembered, is not 
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restricted to pecuniary gratification, or to gratifications estimable in 
money. Nor does it seem to be absolutely necessary that the person 
to be screened should have been guilty ot any offence, or even that 
any offence should have been committed, if the facts upon which a 
charge ought to be brought forward are suppressed upon any corrupt 
consideration. For instance ; suppose a man is found with his throat 
cut, and it comes to the knowledge of any person that one of the 
inmates of the house has been seen with bloody clothes, and that 
part of the property of the deceased was in his possession immedi- 
ately afterwards ; if the person possessed of this knowledge were to 
offer to keep it secret tf a sum of money were offered him, I conceive 
he would be guilty of the offence of attempting to obtain a gratifica- 
tion in consideration of his not proceeding against that other for the 
purpose of bringing him to legal punishment, even though it should 
turn out that the deceased had really committed suicide. It seems 
to me that the question would be, whether facts which entailed a rea- 
sonable suspicion of guilt were knowingly suppressed, and their sup- 
pression turned into a source of illicit gain, (See R. v. Best, 2 Mood. 
C.C. 124; R. a. Gotley, Russ, & R. 84.) 


It would also appear that the offence is completed when the-corrupt 
consideration 1s accepted, or even when there 1s an attempt to obtain, 
or an agreement to accepted it. If this be so, the fact that the very 
same person afterwards did prosecute even to conviction would not 
purge the offence, Tt was otherwise under the old law as to com- 
pounding felomes. There, the offence consisted, not in taking the 
money, but in letting the delinquent escape. Accordingly, where upon 
an indictment for compounding a felony it appeared that the felon had 
actually been prosecuted to conviction by the defendant, an acquittal 
was directed. (Riv. Stone, 4C. & P. 379.) 


Under s. 248 of the Crim. P.C. a complaint brought under Chap. 
XX of that Code, ess., in stummons-cases, may be withdrawn by leave 
of the Magistrate at any time before final order. Where, however, 
after a committal for adultery, the husband formally withdrew his 
charge before the Sessions Judge, but the latter refused to allow the 
withdrawal and went on with the case, and sentenced the defendant, 
the High Court of Bengal held that the withdrawal ought to have 
been allowed. (4 Suth. Cr. let. 10: S.C. 1 Wym. Circ. 3.) [tis 
clear that in such a case there could be no withdrawal under s. 248. 
What [understand the Court to have meant was merely that the 
Judge, in the exercise of his discretion, ought to have allowed the 
wusband to refrain from offering any evidence, in which case the 
accused would have been entitled toan acquittal, and not merely to 
a withdrawal of the charge. And this course has in more recent 
cases been held to be the proper one. (9g Suth. Cr. let. 2, S.C. 5 
Wym. Cire. 5; R.v. Ramlo, 5 Bom. H.C.C.C. 27; R. v. Devama, 1 
Bom. 64.) 


In cases of contempt of the lawful authority of a public servant the 
complainant is the public servant whose authority has been resisted, 
and not the private person injured by the resistance. The with- 
drawal, therefore, of such a charge must be based upon the applica- 
cation of the public servant resisted, or of the authority who sanction- 
ed the proceedings. (R. vu. Muse Ali, 2 Bom. 653.) 
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The public prosecutor may also, with the consent of the Court, 
before verdict or judgment, withdraw any charge which he is prosecu- 
ting against any person. (Cr. P.C., s. 494.) 


Where a husband who had obtained a conviction for adultery in the 
Sessions Court, against which an appeal was pending in the High 
Court, applied for leave to compound the offence, the Court held that 
leave could not be granted at that stage of proceedings, but under 
the circumstances of the case released the prisoner. (Empress v. 
Thompson, 2 All. 339.) 


It is obvious that withdrawing and compounding a charge are two 
very different things. Manyacharge might be withdrawn under s, 248 
of ihe Crim. P.C which could not be compounded under s, 345 and 
wice versa, 


It has been ruled by the High Courts of Bengal and Madras that 
the doctrine of English law by which the right of a cit) action ts sus. 
pended until criminal proceedings have been taken, where an act 
which causes acivil injury as also a felony, hay no application in 
India. (2. Wym. S.C. 12); (Viranna ev, Nayayya, 3 Mad. 6.) The 
practical effect of the cule itself, even in England, has been very 
much reduced by recent cases (Wells v. Abraham, E.R. 7 O.B. 554; 
Osborn v. Gillett, B2R. 8, Ex. 88; 2. parte Ball, 10 Ch. 1). 0607.) 


Section 215 only se ae to persons who receive money for the 
arene of helping another to recover property which has been unlaw- 
ully taken; but, of course, any one who instiyates such an offence will 
be punishable as an abettor Great caution will, therefore, be neces- 
sary in offering cewards for the recovery of stolen property. Under 
g Geo IV, ¢. 74.58.1122 (Cr. Justice Administration Improvement) 
it is made an offence to publish any advertisement for the return of 
property where any words are reed purporting that no questions will 
be asked, or that a reward will be patd without seizing, or making an 
inquiry after, the person producing such pispey, ‘The spirit of this 
act will probably guide the Courts if any indictinent 1s preferred for 
the offence of advertising. «© offering rewards, Every such advertise- 
ment should stipulate for such information as may lead to the ap- 
prehension of the criminal. 


216. Whenever any person convicted of or 
charged with an offence, (see s. 40, 
ante p. 28, and note to 8. 224, post,) 
being in lawful custody for that of. 
fence, escapes from such custody, or 
whenever a public servant, in the exer- 
cise of the lawful powers of such public servant, 
orders a certain person to be apprehended for an 
offence, whoever, knowing of such escape or order 
for apprehension, harbours or conceals that person 
with the intention of preventing him from being 
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_ has 
been ordered. 
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apprehended, shall be punished in the manner fol- 
lowing, that is to say, if the offence for which the 
erson was in custody, or is ordered 
tof? ePtel of to be apprehended, is punishable with 
death, he shall be punished with im- 
prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine; if the offence is punishable with trans- 
portation for life, or imprisonment for ten years, 
If punishabs be Shall be punished with imprison- 
with transport- ment of either description for a term 
ation for life, or ; 
with imprisun- Which may extend to three years, 
ee with, or without, fine; and if the 
offence is punishable with imprisonment which may 
extend to one year and not to ten years, he shall be 
punished with imprisonment of the description pro- 
vided for the offence for a term which may extend 
to one-fourth part of the longest term of the impri- 
sonment provided for such offence, or with fine, or 
with both. 


E'xception.—This provision does not extend to the 
case in which the harbour, or concealment, is by the 
husband, or wife, of the person to be apprehended. 


217. Whoever, being a public servant, knowingly 
disobeys any direction of the law as 
_ to the way in which he is to conduct 
___ of law with himself as such public servant, intend- 
sen (iow patel: ing thereby to save, or knowing it to 
mont or property be likely that he will thereby save, 
any person from legal punishment, or 
subject him toa less punishment than that to which 
he is hable, or with intent to save, or knowing that 
he is likely thereby to save, any- property from 
forfeiture, or any charge, to which it is liable by law, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 


Secs. 217-219.) NEGLECT OF DUTY BY PUBLIC SERVANTS. 


Commentary. 


_ The direction of law here referred to means some express direc- 
tion, such as 16 contained in the Crim. P.C., 6. 44. 45. [It does not 
extend to the general obligation not to stifle a criminal charge, which 
ts common to all subjects. CR. v. Ramimhi, 1 Mad. 206; 5.C. Weir, 
64 {80).) On the other hand, it 1s not necessary to show that the 
poe intended to be saved had committed any offence, or was justly 

table to punishment. Phe criminality consists not in saving a guilty 
man from punishment, but in obstructing the proper course of justice 
in his case. (Empress e, Amie Uddeen, 3 Cal giz.) 


218. Whoever, being a public servant, and being, 
as such public servant, charged with 
Public aerrant =the preparation of any record or 
Framing an inet. eee eh. 
ret record or Other writing, frames that record or 
writing with in- Pee eee se ace i eee J 
ent teene per,  WEiting In a manner which he knows 


eon from punab- to be incorrect, with intent to cause, 
fra fortune «Or «Knowing it to be likely that he 

will thereby cause, loss or injury to 
the public or to any person, or with intent thereby 
to save, or knowing it to be hkely that be will 
thereby save, any person from legal punishment, 
or with intent to save, or knowing that he is hkely 
thereby to save, any property from forfeiture or 
other charge to which it 1s liable by law, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 


fine, or with both. 
Commentary. 

See the remarks upon this section, ante p. 139. A man who inten- 
tionally read out false abstracts of papers to a person who was pre. 
paring a record, in consequence of which the latter innocently pro- 
duced what was a false record, was held notto have committed an 
offence under this section, but to be properly indictable for abetting 
such an offence. (R. v. Bry Mohun, 7 N.W.P, 134.) 

The intention of a prisoner to cause loss, or injury, to the Sub- 
Inspector, was held to be too remote to sustain a conviction under 
this section. (R. ve. Jungle, 19 Suth. Cr. go) 


219. Whoever, being a public servant, corruptly 
or maliciously makes or pronounces 
in any stage of a Judicial proceeding, 

making an order, 20Y report, order, verdict, or decision 
&., wbich which he knows to be contrary to 
~ Jaw, shall be punished with imprison- 
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ment of either description for aterm which may 
extend to seven years, or with fine, or with both. 


As to the phrase “ Judicial proceeding,” see ante p. 169, 170. 


220. Whoever, being in any office which gives 

him legal authority to commit per- 

or gons for trial or to confinement, or 

navies pers to keep persons in confinement, cor- 
vaving authority fe ‘ 

knows that Tuptly, or maliciously, commits any 

com person for trial or to confinement, 

or keeps any person in confinement, 

in the exercise of that authority, knowing that in so 

doing he 18 acting contrary to law, shall be punished 

with imprisonment of either description for a term 

which may extend to seven years, or with fine, or 

with both. 


221. Whoever, being a public servant, legally 
bound as such public servant to 
Intentional . 
toappe. apprehend, or to keep in confinement, 
any person charged with or lable to 
by law to be apprehended for an offence (see 
apprehend. 0 . ‘ ‘ 
8. 40, ante p. 28), intentionally omits 
to apprehend such person, or intentionally suffers 
m such person to escape, or intentionally 
aids such person in escaping, or 
attempting to escape, from such confinement, shall 
be punished as follows, that is to say :— 


With imprisonment of either description for a 
term which may extend to seven years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence punish- 
able by death ; or 


With imprisonment of either description for a 
term which may extend to three years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, 
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or liable to be apprehended for, an offence punish- 
able with transportation for life, or imprisonment 
for a term which may extend to ten years; or 


With imprisonment of either description for a 
term which may extend to two years, with or with- 
out fine, if the person in confinement, or who ought 
to have been apprehended, was charged with, or 
liable to be apprehended, for an offence punishable 
with imprisonment for a term less than ten years. 


232. Whoever, being a public servant, legally 
tneantion,, Dound as such public servant to appre- 
ntoappre. hend, or to keep in confinement, any 
eet person under sentence of a Court of 

2 ee Justice for an offence (sees, 40, ante 
reatevwe sf DP. 28) or lawfully committed to cus- 
aCourtct dove. tody, (def NXVUL of 1870, 8. 8) inten- 
tionally omits to apprehend such person, or inten- 
tionally suffers to such person escape, 
or intentionally aids such person in 
escaping, or attempting to escape, from such confine- 


ment, shall be punished as follows, that is to say :— 


at 


With transportation for life, or with imprisomment 
of either description for aterm which may extend 
to fourteen years, with or without fine, if the person 
in confinement, or who ought to have been appre- 
hended, is under sentence of death ; or 


With imprisonment of either description for a term 
which may extend to seven years, with or without 
fine, if the person in confinement, or who ought to 
have been apprehended, is subject, by a sentence of 
a Court of Justice, or by virtue of a commutation of 
such sentence, to transportation for life or penal 
servitude for life, or to transportation, or penal 
servitude, or imprisonment for a term of ten years 
or upwards; or 


With imprisonment of either description for a 
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term which may extend to three years, or with fine, 
or with both, if the person in confinement, or who 
ought to have been apprehended, is subject by a 
sentence of a Court of Justice to imprisonment for 
a term not exceeding ten years, or if the person was 
lawfully committed to custody. (Act VII of 
1870, 8. 8.) 

It is essential to prove the legal obligation imposed upon a_ public 
officer, neglect of which is charged against him. For instance, a 
village watchman in the N.W.P. is not bound to arrest beyond his 
beat a person who is not a proclaimed offender, and who has com- 
mitted certain heinous offences specified in Act XVI of 1873, s. 8. 
(Empress v. Kallu, 3 All. 60.) 

223. Whoever being a public servant legally 

bound as such public servant to keep 

"neg 22 confinement any person charged 

ligontly, suffered =~ with or convicted of any offence, (see 
y public servant. : 

s. 40, ante p. 28) or lawfully commit- 

ted to custody, (see Act XXVIL of 1870, s. 8) negli- 

gently suffers such person to escape from confine- 

ment, shall be punished with simple imprisonment 

for a term which may extend to two years, or with 


fine, or with both. 
Commentary. 


Convict warders are public servants within the meaning of this 
section. (RR. Kallachand, 7 Suth. Cr. gg; S.C. Wym. Cr. 35.) 


224. Whoever intentionally offers any resistance, 
or illegal obstruction, to the lawful 
dcccnsueec ne *. apprehension of himself for any offence 
person to hie jaw. (see 8. 40, ante p. 28) with which he is 
' charged, or of which he has been con- 
victed ; or escapes, or attempts to escape, from any 
custody in which be 1s lawfully detained for any such 
offence, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 


Ezplanation.—The punishment in this section is 
in addition to the punishment for which the person 
to be apprehended, or detained in custody, was liable 
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for the offence with which be was charged, or of 
which he was convicted. 


Commentary. 


The escape which is punishable under this section is escape from 
custody for an offence. Escape from custody under civil process ts 
not punishable. (R. 2 Connon, 6 Bom. H.C. CC. 15.) 


Act IV of 1867, defining “ Offence’) followed by Act XXVIII of 
1870, (Penal Code Amendment,) isee s. go, atte p. 28) has cleared 
away a good many difficulues which attended these ss. 221-235. It 
extends the meaning of the word offence to ans thing made punishable 
by a special or local law, and tenders escape trom custody for default 
of giving securty under Chap, NAXVIEL of the Crm Pe. punish. 
able with one year’s imprisonment, or fine, or both (4. 225A, post.) 
The introduction of the words “ lawfully commuatted to custody’ in 
ss. 222 & 223 also meets the case of persons lawfully arrested on 
suspicion, eg, under Cr. PwC. 6 55, though not actually charged with 
any specific offence. fSee 5 Suth, Cr. let. gp S.C 1 Wyn, Cue. 26.) 
It is no offence to escape from custody, where the accused not being 
a proclaimed offender, has been arrested by a private person for an 
offence, such as theft, not committed in his presence CR, a. Bojjigan, 
5 Mad. 22.Cum. PC, 8. $9.) Norris a petson who has been acquitted 
of a charge on the pround of insanity, ind confined in jail under the 
order of Government, punishable under s. 22g if he escapes from 
custody, even though he is sane when he does so, (Pro. Mad. HAC. 
25th Nov, 1862) And this a5 still the law; though a jailer who 
connived at his escape would now be punishable under s, 223, since, 
though not convicted of any offence, the person who escaped was 
lawfully committed to custody. 


One contingency, however, has been overlooked in framing both 
these acts; and that is the possibility of persons in India being charge- 
able only with offences puonuabe under the law of England. For 
instance, if a British calor committed a murder on the high seas, 
"when he reached Madras, he would be punishable by the High Court 
for murder under the law of England. (Sce ante p. 11.) Butinasmuch 
as this ts not anything; made punishable by the Code, (s. 40, ante 
p. 26) or by any special or local law as therein defined, (ss. gt & 42), 
a public servant could not be indicted under 4. 221 for omitting to 
apprehend him, nor could he, or any friend of his, be indicted under 
S. 224 Of 225 for resisting apprehension, nor could he be indicted 
under s. 210 for escaping from custody, nor could any one be convicted 
under that section for harbouring him. But if he were once appre- 
hended any public servant who intentionally suffered him to esca 
would be punishable under s. 222 as amended by Act XXVII of 1870, 
s. 8, (Penal Code Amendment), for then the prisoner would have been 
“ lawfully committed to custody.” 


A charge of having escaped from custody may be enquired into and 
tried where the person charged happens to be when the charge is 
made. (Cr. P.C., s. 181.) 


Any sentence passed on an escaped convict, either for the escape 
or for any other offence, may, according to its nature, be ordered to 
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oud 


take effect immediately, or at the expiration of the period of his 
former sentence, (Cr. p C., s. 396.) 
225. Whoever intentionally offers any resistance, 
or illegal obstruction, to the lawful 
Reaist 
oitaistance or apprehension of any other person for 
lawful appreben- an Offence (sée 8. 40, ante p. 28) or 
sion of another 
person. rescues, or attempts to rescue, any 
other person from any custody in 
which that person is lawfully detained for an offence, 
shall be punished with imprisonment 
of either description for a term which 


may extend to two years, or with fine, or with both. 


Or, if the person to be apprehended, or the per- 
son rescued, or attempted to be rescued, is charged 
with, or hable to be apprehended for, an offence 
punishable with transportation for life, or imprison- 
men for a term which may extend to ten years, shall 
be punished with imprisonment of either description 
fora term which may extend to three years, and 
shall also be liable to fine; 


Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, 1s charged with, or liable 
to be apprehended for, an offence punishable with 
death, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine ; 


Punishment. 


Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is liable, under the 
sentence of a Court of Justice, or by virtue of a 
commutation of such a sentence, to transportation 
for life, or to transportation, penal servitude, or im- 
prisonment for a term of ten years or upwards, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven 
years, and shall also be liable to fine; 


Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is under the sentence of 
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death, shall be punished with transportation for life 

or imprisonment of either description for a term not 

exceeding ten years, and shall also be liable to fine. 
Commentary. 

A person who rescues a prisoner assisted by a police officer asa 
membet of an unlawful assembly is guilty of an offence under this 
section, (R. vz, Assan, 13 Suth. Cr. 75) 

225A. Whoever escapes, or attempts to escape, 

; from any custody in which he is law. 

cr fail. fully detained for failing, under the 

furnish (Code of Criminal Procedure, to fur- 

nish security for good behaviour, shall 

be punished with imprisonment of either description, 

for aterm which may extend to ove year, or with 
fine, or with both. (Act XXVIT of 1870, 8. 9.) 

Commentary. 
Escape from custody when being taken before a Magistrate for the 


purpose of being bound over to be of ,oud behaviour, is not an offence 
under this section, or under s. 224 (Empress «. Shast: Churn, 8 Cal. 


331-) 
226. Whoever, having been lawfully transport- 
‘ ed, returns from such transportation, 

nlawfal retarn : 

transport. the term of such transportation not 
having expired and his punishment not 
having been remitted, shall be punished with trans- 
portation for life, and shall also be liable to fine, 
and to be imprisoned with rigorous imprisonment for 
aterm not exceeding three years before he is so 


transported. 
Commentary. 

To constitute this offence itis essential that the convict should 
ree & have been sent to a penal Settlement, and have returned 
before his sentence had expired or been remitted. Where a prisoner 
had escaped from custody whilst on his way to undergo sentence of 
transportation, it was held that he had committed an offence punish- 
able under s. 224, not under s.226. (R.v. Ramasamy, 4 Mad. H.C, 
152; 5.C. Weir, 67 [89).) 


227. Whoever, having accepted any conditional 
remission of punishment, knowingl 
violates any condition on which suc 
remission was granted, shall be pun- 

26 
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ished with the punishment to which he was originally 
sentenced if he has already suffered no part of that 
punishment, and if he has suffered any part of that 
punishment then with so much of that punishment 
as he has not already suffered. 


228. Whoever intentionally offers any insult, or 

Intentions! in. ClUSeS any interruption, to any public 

or interrup. Servant while such public servant is 

? thes i, ‘Sitting in any stage of a Judicial pro- 

any stage ofa Ju- ceeding, shall be punished with simple 
olal procoeding. : ; 

imprisonment for aterm which may 

extend to six months, or with fine which may extend 


to one thousand Rupees, or with both. 


Commentary. 
See Cr. P.C., s. 480, ante p. 146. 


The proceeding under s. 480 of the Cr. P.C. when resulting ina 
punishment under the above section is a “conviction upon trial’’ 
within the meaning of the Cr. P.C., s. 410, against which an appeal 
lies. (R.v. Chappu, 4 Mad. H.C. 146.) See too rn re Pollard, CR 


2 P.C. 106. 


Persons who are guilty of gross prevarication in giving evidence 
before a Court of Justice, or of dade 2 or neglecting to return direct 
answers to questions, may be ponte red under this section, if their 
conduct amounts toan intentional interruption. R.v. Jaimal, 10 Bom. 
H.C. 69, explaining R. v. Auba, 4 Bom. H.C.C.C. 6, and R. gv. 
Pandu, 18., 7.) 

To leave the Court when ordered to remain, or to make signs from 
outside to a prisoner on his trial, have been held not to be offences 
under this section. (Mad. H.C. Rul. 17th Jan. 1870; S.C. Weir, 69 
[91]; 21st Oct. 1870.) 


A person who bids for an estate at an execution-sale, knowing he 
cannot deposit the earnest goa ¢ is punishable under this section. 
(R v. Mohesh Chunder, Suth. Sp. Mis. 3.) 


229. Whoever, by personation or otherwise, 
shall intentionally cause, or knowingly 
suffer, himself to be returned, empan- 
elled, or sworn as a Juryman or assessor 

in any case in which he knows that he is not entitled 
by law to beso returned, empanelled, or sworn, or, 
knowing himself to have been so returned, empanel- 
led, or sworn contrary to law, shall voluntarily serve 
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on such jury or as such assessor, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

Commentary. 


See as to een disqualified to serve as Jurors or Assessors, 
(Cr. P.C., s. 278.) 


‘' Pleaders are not incapable of serving as Aasessore or Jurors, but it is 
nexpedient that their namos should be ieladed in the Collector's list of per. 
eons qualified to serve in those capacitiog if a aufficient nunber of othar 
areavailable.”” (Kules of Madras Sudder Court, 28th April, 1862.) 


CHAPTER AUT. 
OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 
230. Coin is metal used for the time being as 
money, and stamped and issued by the 


authority or some State of Sovereign 
Power in order to be so used. 


* Coin’ defined. 


Coin Stamped and issued by the authority of 
the Queen, or by the authority of the 
Governmentof India, orof the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 


Quoen’s Coin. 


Lliustrations, 
(a2) Cowries are not coin. 


(6) Lumps of unstamped copper, though used as money, are not 
coin. 


(c) Medals are not coin, inasmuch as they are not intended to be 
used aS money. 


(d) The coin denominated as the Company’s Rupee is the 

Queen's coin, 
231. Whoever counterfeits, or knowingly per- 
Counterfeiting forms any part of the process of coun- 
terfeiting coin, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 

to fine. 
OR dn 
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Explanation.—A person commits this offence who, 
intending to practise deception, or knowing it to be 
likely that deception will thereby be practised, 
causes a genuine coin to appear like a different coin. 


Commentary. 


The word “‘ counterfeit’? as used in this Code is defined by s. 28 
to involve an intention by means of that resemblance to practise 
deception, or a stele that it is likely that deception will thereby 
be practised. And such an intention, or knowledge, will always be 
inferred from the mere fact of counterfeiting, unless under circum- 
stances which conlusively negative it. Such circumstances must be 
so rare that it is unnecessary to imagine instances. 


The same definition provides that it is not essential to counter- 
feiting that the imitation should be exact. And this provision is, of 
course, peculiarly necessary in this country, where the ignorance of 
the people might enable even a clumsy imitation to prove successful, 
while the low sctate of coining science renders it probable that no 
counterfeit will be minutely accurate. Accordingly, a trifling varia- 
tion from the real coin in the inscription, effigies, or arms was held 
under the coneesroneine ag see Statute not to remove the offence out 
of the Statute. (See R.v. Robinson, 34 L.J.M.C. 176.) And so it 
was held in another case, where the ingenious device was adopted 
of making coins without any impression whatever, in imitation of the 
smooth worn money thenin circulation. (Walsh’s case, East. P.C. 
164.) But it will still be necessary to show that the article produced, or 

artly produced, was a counterfeit ; that is, that it was such a resem- 

lance as might be received as the coin for which it was intended 
to pass, by persons using the cautjon customary in taking money. 
This caution, of course, will vary accordingto the class of persons 
among whom it may be supposed that it was intended to pass. Ac- 
cordingly, where the prisoner had counterfeited the resemblance of a 
half-guinea upon a piece of gold previously hammered, but it was 
not round, nor would it pass in the condition in which it then was, 
the Judges held the offence to be incomplete. (Varley’s case, East. 
P.C. 164) Nor is a mere medal counterfeit coin, though fraudulently 
represented to an ignorant person as being money. (Rulings of 
Mad. H.C. 1864 on s. 240.) 


The absence of apparent resemblance may possibly arise merely 
from the process being imperfectly carried out. If that be so, there 
will still be an offence under this section. And even if the metal in 
which the counterfeit was made was completely different from that 
of the coin represented, it would still be a question of fact whether 
this difference did not arise merely from the manufacture having been 
interrupted in an oe. stage. (Mad. H.C. Rul, 17th Nov. 1863; 
S.C. Weir, 71 [94).) opper, or lead, may be washed over so as after- 
wards to bear a sufficiently strong resemblance to silver or gold. But 
I conceive that no conviction could be supported where it was plain 
that the thing actually made was never attended to result in a coin, 
oe was merely an experiment as a step towards future productive 

orts. 
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It is seldom possible, and never necessary, to show that the de- 
fendant has been caught in the act of counterfeiting. The act will 
generally have to be inferred, from such evidence as the possession of 
tools, dies, or metal necessary for the purpose; or from finding some 
coins finished, and others unfinished, or different coins in a different 
state of completion. (1 Russ. 207.) The mere possession of counter- 
feit coin by a person who has had nothing to do with its manufacture 
may be an offence under subsequent ss. (237-243), but is not punish- 
able under s, 231. 


The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were 
uttered, or that there was any attempt to utter them. (East. P. 
C. 165.) 


232. Whoever counterfeits, or knowingly per- 
forms any part of the process of con- 
terfeiting, the Queen’s coin, shall be 

unished with transportation for life, 
or with imprisonment of cither description for a 
term which may exend to ten years, and shall also be 
liable to fine. 


233. Whoever makes, or mends, or performs any 

or seit. part of the process of making, or 

' mending, or buys, sells, or disposes of, 

any die or instrument, for the purpose 

of being used, or Coane or having reason to beheve 

that itis intended to be used, for the purpose of 

counterfeiting coiu, shall be punished with imprison- 

ment of either description for a term which may 

extend to three years, and shall also be liable to 
fine. 


Commentary. 

This, and similar sections, must be taken as subject to ss. 76 & 79 
which prevent an act being criminal if done by a poe who is, or 
supposes himself to be, justified in the act. T ore, if a die-sinker 
were to be applied to for the purpose of dene t coining moulds, and 
were in concert with the police to proceed with the task for the pur- 

of bringing the coiners to detection, this would not be a criminal 
act. (Arch. 655.) And so possession of coining tools, or counterfeit 
coin by a person entitled to retain them, as, for instance, a policeman, 
is no offence. 


234. Whoever makes, or mendé, or performs an 
part of th ) processof making, or mend- 
jastremet Dg, or buys, sells, or disposes 
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for connterfeiting die or instrument, for the purpose of 
Queen's coin, : ‘ ‘ 

being used, or knowing, or having rea- 
son to believe, that it is intended to be used, for the 
purpose of conterfeiting the Queen’s coin, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


935. Whoever is in possession of any instrument, 

_., or material, for the purpose of using 
Possession of in- Fe . 

strumont or mate. the same for counterfeiting coin, or 


~ or the pur- . : : 
of using'the knowing, or having reason to believe, 


we that the same is intended to be used 
for that purpose, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
hable to fine; and if the coin to be counterfeited is 
the Queen’s coin, shall be punished with imprison- 
ment of either description for aterm which may 
extend to ten years, and shall also be liable to fine. 


Commentary. 


Coining instruments, or materials, will bein a man’s possession 
when they are in any box or place which is under his control, and 
whether they are used for his benefit or not, provided it is shown that 
he is aware of their existence and character. And the same article 
may be in the possession of several persons, if they are acting in con- 
cert, and each of them have a guilty knowledge of the character and 
existence of the thing in question. 


In one case, a prisoner named Weeks was indicted with four others 
for having unlawfully in thetr custody and possession a coining mould. 
It appeared that the police entered the prisoner’s house in his absence, 
and there found the other prisoners, two of whom attacked the police, 
while the two others, one of whom was the wife of Weeks, snatched 
up something from the table and threw it into the fire. This was 
found to be the coining mould which formed the subject of the indict- 
ment. Other implements and materials suitable for making moulds 
were found in other parts of the house. The prisoner came back to 
the house after the capture was made. It was proved that he had 
rey offa bad half-crown thirteen days before. The jury found 

Veeks guilty, and the Court affirmed the conviction, saying, 

Bd all ey inion oe oe saan pet areahs be left to the Jury 
on the charge o ony. order ve the t; ow evidence was 

* " ""* of other "pabatantive felonies committed by Aihyte woth ” (B. ev. 
Weeks, 30 L.J.M.0. 141 ; 8.0. L. & C. 18.) 


The “other substantive felonies” which are admissible to prove 
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ilty knowledge, must of course be crimes of a similar character (see 
ndian Evidence Act, I of 1782, s, 15), and not too remote in point of 
time. The fact that a man has committed a robbery is no proof that 
he is a coiner, neuRy the fact that he has passed off a leaden rupee 
a few days previously would be. Nor would the circumstance that a 
man had passed off a false rupee a year ago be any evidence that 
another now found in his possession was known to be counterfeit. For 
any man through whose hands money passes might meet with such 
accidents at such distances of time. 


236. Whoever, being within British India, abets 
the counterfeiting of coin out of British 

India, shall be punished in the same 

ont of In- manner as if he abetted the counterfeit- 
ing of such coin within British India. 


93'7. Whoever imports into British India, or ex- 
import or ox. Ports therefrom, any counterfeit coin, 
port of counter. knowing, or having reason to believe, 
ore that the same is counterfeit, shall be 
punished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to fine. 


238. Whoever imports into British India, or ex- 
ports therefrom, any conterfeit coin 
which he knows, or faa reason to be- 

Feit of the Queen's lieve to be, a counterfeit of the Queen’s 

, coin, shall be punished with transport- 
ation for life, or with imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 


239. Whoever, having any counterfeit coin which 
at the time when he became possessed 
an ' ; ra knew be va ahaa fraudu- 
- ith'the lently, or with intent that fraud ma 
mmowledge that't = committed, delivers the same to mn 
person, or attempts to induce any per- 
son to receive it, shall be punished with imprison- 
ment of either description for a term which ma 
extend to five years, and shall also be liable to fine. 
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Commentary. 

This section has been held only to apply to a person other than the 
coiner. Therefore when the coiner had himself passed off the false 
coin, the conviction was quashed. (R.v, Sheobux, 3 N.W.P. 150.) 

240. Whoever, having any counterfeit coin which 

i8 a counterfeit of the Queen’s coin, 

Delivery of and which at the time when he became 

s coin, pos- g 
“with the possessed of it he knew to be a coun- 
** terfeit of the Queen’s coin, fraudu- 
lently, or with intent that fraud maybe 
committed, delivers the same to any person, or 
attempts to induce any person to receive it, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 

also be liable to fine. 


241. Whoever delivers to any other person as 
Delivery to on. genuine, or attempts to imduce any 


other of coin as other person to receive as genuine, any 
when frst posses. COUnterfeit coin which he knows to be 
oy the dcliveree counterfeit, but which he did not know 
counterfeit to be counterfeit at the time when he 
took it into his possession, shall be punished with 
imprisonment of cither description for a term which 
may extend to two years, or with fine to an amount 
which may extend to ten times the value of the coin 
counterfeited, or with both. 


Illustration, 

A, a coiner, delivers counterfeit Company’s Rupees to his accom- 
plice B, for the purpose of uttering them. B sells the Rupees to C, 
another utterer, who buys them knowing them to be counterfeit. C 
pays away the Rupces for goods to D, who receives them not knowing 
them to be counterfeit. D, after receiving the Rupees, discovers that 
they are counterfeit, and pays them away asif they were good. Here 
D is punishable only under this section, but B and C are punishable 
under ss, 239 or 240 as the case may be. 


Commentary, 

No offence is committed under this section where the coin is not 
delivered as genuine. For instance; when it was handed over to a 
friend, in order to avoid its being discovered by the Police in the 
possession of the prisoner. (R. v. Soorut, 4 N.W.P. 62.) 


242. Whoever fraudulently, or with intent that 
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of cd eo a 
Pe a fraud may be committed, is in posses- 


by a person who sion of counterfeit coin, having known 
terfeit whe he at the time when he became possessed 


became possested thereof that such coin was counterfeit, 
reof. ; : ; : 

shall be punished with imprisonment 
of either oe for a term which may extend to 
three years, and shall also be liable to fine. 


243. Whoever fraudulently, or with intent that 
ee fraud may be committed, is in posses- 
osseesion of : . . . : 

Queen’s coin bya =810N Of counterfeit coin, which is @ 

counterfeit of the Queen’s coin, having 

known at the time when he became 

possessed of it that it was counterfeit, 

shall be punished with imprisonment of either de- 

scription for a term wuich may extend to seven years 
and shall also be liable to fine. 


Commentary. 

There are three classes of offences created by ss. 239—243. First, 
passing off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was forthe first time discovered to be 
counterfeit after its receipt. Jhirdly, being in wrongful possession 
of coin known all along to have been counterfeit. Further subdivi- 
sions of classes first and third arise, according as the counterfeit coin 
is the Queen’s or otherwise. 


Guilty knowledge is generally a matter of circumstantial evidence, 
The possession of other pieces of base coin, whether of the same or 
a different description, or the fact that base coin has been passed off 
by the same defendant ..t other times, either before or after the 
offence charged in the indictinent, will be evidence of such a guilty 
knowledge. (1 Russ. 233.) And soit would be where the facts of 
the case showed a desire for concealment; as, for instance, if it were 
shown that the defendant had employed a third person to makea 
purchase for him, without any apparent cause. 


If coin is delivered to a person for the purpose of fraud, it is un- 
necessary to show that there was an intention to defraud the person 
to whom they are delivered. Andeven if the intention were negatived, 
the offence would still be the same. For instance; an offence would 
be committed under ss, 239 & 240 if it were delivered to an accom- 
plice, or an innocent person, for the purpose of being passed off at 
once. Nor is it necessary that there should be any legal obligation to 
pay the person upon whom the money was passed off. Hence the 
giving of a counterfeit coin to a woman as the price of connection 
with her was held to be indictable, (1 Russ. 232.) And the offence 
is complete, even though the person to whom the coin was tendered 
ref to receive it. (1 Russ. 231.) 
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The mere possession of counterfeit coin is an offence under ss. 242 
& 243, even though no attempt is made to pass it off, provided it 
can be shown that it was kept for a fraudulent purpose, and was 
originally obtained with a guilty knowledge. The mere fact of a 
single base coin being found in a party’s possession would not, 
seithout further evidence, be sufficient to create a presumption that 
he knew it to be counterfeit when he obtained it, and intended to 
make a fraudulent use of it. But where a considerable number of 
base coins is found in any man’s possession the presumption of guilt 
would be sufficient to make a conviction lawful, unless the possession 
could in some manner be explained, or accounted for. 


A coin will be in a man’s possession when it is in 7 box or place 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and charac- 
ter. And the same article may be in the possession of several persons, 
if they are acting in concert, and each of them have a guilty knowledge 
of the existence and character of the thing in question. (1 Russ. 224: 
ante p. 209.) 


244. Whoever, being employed in any mint law- 

= fully established in British India, does 
erson employed ; ; 

ina mint causing any act, or omits what he is legally 

‘Kmorectwcghtc, bound to do, with the intention of 

companition from causing any coin issued from that 

mint to be of a different weight or 

composition from the weight or composition fixed 

by law, shall be punished with imprisonment of 

either description for a term which may extend to 
Seven years, and shall also be liable to fine. 


249. Whoever, without lawful authority, takes 
' out of any mint, lawfully established 
nlawfully -:; 4 . os 

taking froma 1 British India, any coining tool or 

ees instrument, shall be punished with 

imprisonment of either description for 

a term which may extend to seven years, and shall 
also be liable to fine. 

Commentary. 


Where a person is known to be intending to commit a crime, as, 
for instance, to take coining tools out of a mint under this section, if 
the authorities, knowing of this intention, allow him to carry out his 
criminal purpose for the purpose of ensuring his detection, this does 
not amount to such a lawful authority as will justify the prisoner. 
(R. 0. Harvey, L.R. 1 C.C. 284.) 


246. Whoever fraudulently, or dishonestly, per- 
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forms on any coin any operation 
which diminishes the weight, or alters 
the composition, of that coin, shall be 
punished with imprisonment. of either 
description for a term which may 
extend to three years, and shall also be liable to fine. 


Ezplanation.—A person who scoops out part of 
the coin, and puts anything else into the cavity, 
alters the composition of that coin. 


247. Whoever fraudulently, or dishonestly, per- 

forms on any of the Queen’s coin any 

operation which diminishes the weight, 

or alters the composition, of that coin, 

of shall be punished with imprisonment 

of either description for a term which 

may extend to seven years, and shall also be liable 
to fine. 


Praudolently or 


248. Whoever performs on any coin any oper- 
. ation which alters the appearance of 
Altering ap- ‘ i ‘ ‘ 
ofuny thecoin, with the intention that the 


coin of ‘dif. ferent description, shall be punished 
ferent deavriptiun. : é ‘ : x 
with imprisonment of either descrip- 
tion fora term which may extend to three years, 
and shall also be hable to fine. 


249. Whoever performs on any of the Queen’s 

Alteringap COIN any operation which alters the 

rance of the appearance of that coin with the 
aeen’s coin with ‘ : ; ; 

intentthatie intention that the said coin shall pass 

as a coin of a different description, 

shall be punished with imprisonment 

of either description for a term which may extend to 


seven years, and shall also be liable to fine. 


250. Whoever, having coin in his possession 
e with respect to which the offence de- 
clber af toe pre. fined in Sections 246 or 248 has been 
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tate committed, and having known at the 
altered. time when he became possessed of 
such coin that such offence had been 
committed with respect to it, fraudulently or with 
intent that fraud may be committed delivers such 
coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished 
with imprisonment of either description fora term 
which may extend to five years, and shall also be 
liable to fine. 


251. Whoever, having coin in his possession 
with respect to which the offence de- 
- cue. fHned in Sections 247 or 249 has been 
Knowles’ nat? «committed, and having known at the 
ia ultored. time when he became possessed of such 
coin that such offence had been com- 
mitted with respect to it, fraudulently, or with intent 
that fraud may be committed, delivers such coin to 
any other person, or attempts to induce any other 
rson to receive the same, shall be punished with 
imprisonment of either description for a term which 
aa extend to ten years, and shall also be liable to 
e. 


252. Whoever fraudulently, or with intent that 

. fraud may be committed, is in posses- 

a romession of sion of coin with respect to which the 
y nee 

a person who offence defined in either of the Sec- 

tered when be tions 246 or 248 has been committed, 

became possessed having known at the time of becom- 

ing possessed thereof that such offence 

had been committed with respect to such coin, shall 

be punished with imprisonment of either description 

for aterm which may extend to three years, and 


shall also be hable to fine. 


253. Whoever fraudulently, or with intent that 
“ % fraud may be committed, is in posses- 
Quss'ecun cys Bion of coin with respect to which the 
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erson who knew offence defined in either of the Seo- 

became tions 247 or 249 has been committed, 

= having known at the time of becom- 

ing possessed thereof that such offence had been 

committed with the respect to such coin, shall be 

aaa with imprisonment of either description 

or a term which may extend to five years, and shall 
also be liable to fine. 


254. Whoever delivers to any other person as 
genuine, or as a coin of a different 

ce ene, description from what it is, or at- 
genuine, which, tempts to induce any person to receive 
a a 8 genuine, or as a different coin 
) _ from what it is, any coin in respect 

of which he knows that any such 

operation as that mentioned in Sections 246, 247, 
248, or 249, has been performed, but in respect 
of which he did not, at the time when he took it into 
his possession, know that such operation had been 
performed, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine to an amount which ma 
extend to ten times the value of the coin for which 
the altered coin is passed, or attempted to be 


255. Whoever counterfeits, or knowingly per- 
Counterfeitinga f0TmMS any part of the process of 
Government counterfeiting, any stamp issued by 
aoe Government for the purpose of reve- 
nue, shall be punished with transportation for life, 
or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 


Ezplanation.—A person commits this offence who 
counterfeits by causing a genuine stamp of one deno- 
mination to appear like a genuine stamp of a 
different denomination. 
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256. Whoever has in his possession any instru- 

ment, or material, for the purpose of 

Bienes, Powes- being used, or knowing or having rea- 

or material gon to believe that it 1s intended to be 

used, for the purpose of counterfeiting 

roment any stamp issued by Government for 

the purpose of revenue, shall be punish- 

ed with imprisonment of either description for a 

term which may extend to seven years, and shall 
also be liable to fine. 


257. Whoever makes, or performs any part of 
Making or att. '2@ process of making, or buys, or 
inginstrumontfor Sells, or disposes of, any instrument 
nee of for the purpose of being used, or know- 
oo nment ing, or having reason to believe, that it 
| is intended to be used for the purpose 
of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which 
a extend to seven years, and shall also be liable 
to fine. 


258. Whoever sells, or offers for sale, any stamp 
—— ofcounter, «Which he knows, or has reason to be- 
feit Government ieve, to be a counterfeit of any stamp 
oe issued by Government for the purpose 
of revenue, shall be punished with imprisonment of 
either description for a term which may extend to 
Seven years, and shall also be liable to fine. 


259. Whoever has in his possession any stamp 
Having poss. Which he knows to be a counterfeit of 
sion of a counter any stamp issued by Government for 
atamp. the purpose of revenue, intending to 
use, or dispose, of the same as a genuine stamp, or in 
order that it may be used as a genuine stamp, shall 
be punished with imprisonment of either description 
for aterm which may extend to seven years, and 
shall also be liable to fine. 
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260. Whoever uses as genuine any stamp, know- 
ing it to be a counterfeit of any stamp 
issued by Government for the purpose 
of revenuc, shall be punished with 
imprisonment of either doscription for 
aterm which may extend to seven years, or with 
fine, or with both. 


961. Whoever fraudulently, or with intent to 
cause loss tothe G. overnment, removes, 
Ef'acing any or effaces, from any substance bearing 
writing froma 
bearing any stamp issued by Government for 
ste purpose of revenue any writing 
ing from » docu: or document for which such stamp has 
for it, withintent been used, or removes from any writ- 
rare as ing, or document, a stamp which hag 
been used for such writing or docu- 
ment, inorder that such stamp may be used for a 
different writing or document, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 
Commentary. 


The intention with which the acts named in the above section are 
done may be either fraudulent generally, or with a special view to 
cause loss to Government. And, therefore, a conviction would be 
good where the intention of the act was merely to efface a document 
with a view injuriously to affect the rights of another person. No 
intention to cause loss to Government can be assumed unless it is 
shown, or may be inferred, that the intention of the party was to use 
the stamp as a stamp a second time. And, therefore, no conviction 
could be supported, if the object of removing writing from a stamped 
paper was merely to write upon the blank space something which 
required no stamp. 


262. Whoever fraudulently, or with intent to 
cause loss to the Government, uses 
for any purpose a stainp issued by 
Government for the purpose of re- 
venue, which he knows to have been 
before used, shall be punished with imprisonment 
of either description for aterm which may extend 
to two years, or with fine, or with both. 


counterfeit. 


Using a Govern- 
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963. Whoever fraudulently, or with intent to 
cause loss to Government, erases, or 
removes, from a stamp issued by 

spate Government for the purpose of re- 

venue, any mark put or impressed 
upon such stamp for the ied sap of denoting that 
the same has been used, or knowingly has in his 
ossession, or sells or disposes of, any such stamp 
rom which such mark has been erased or remoy- 
ed, or sells, or disposes of, any such stamp which 
he knows to have been used, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 


CHAPTER XIII. 
OF OFFENCES RELATING TO WEIGHTS 
AND MEASURES. 


264. Whoever fraudulently uses any instrument 
for weighing which he knows to be 

Fraudulent use false, shall be punished with imprison- 
of false instra- ment of either description for a term 


ment for weigh- ; 
ing. which may extend to one year, or 


with fine, or with both. 
Commentary. 


The instrument used must not only be known to be false, but must 
also be fraudulently so used; that is, it must be used for the purpose 
of passing off short weight upon persons who are entitled to full 
weight. 


In general the mere possession of a false balance, which is used as a 
true one, will be sufficient evidence of a fraudulent intention. ‘ The 
intention, however, must be ap in laying the charge, though it 
may be a matter of inference only, from the fact of the possession, 
and the attending circumstances as manifesting the purpose, and the 
inference may of course be rebutted. But where the incorrectness of 
the scale is visible, and there is no attempt to cover or conceal it, 


Sec. 963-967.) WEIGHTS AND MEASURES. 217 


there can be no ground for imputing fraud from the defect alone; 
the circumstances negative the intention of fraud, and no charge 
would lie against the party using such a balance.’”’ (2nd Report, 
1847, ss. 220 & 221 — 


See as to the summary jurisdiction of the Magistrate of the District 
over offences defined by this section, and ss. 205 & 266, Crim. P.C., 
s. 260 (b). 

265. Whoever fraudulently uses any false weight, 

or false measure of length or capacity, 

Fraudulent use : 
of faleo weight or or fraudulently uses any weight or any 
sarees measure of length or capacity as a dif- 
ferent weight or measure from what it 1s, shall be 
punished with imprisonment of either description 
for a term which may extend to one year, or with 
fine, or with both. 


266. Whoever isin possession of any instrument 

‘ for weighing, or of any weight, or of 

;o any measure cf length or capacity, 

weights or mae which he knows to be false, and in- 

tending that the same may be fraudu- 

lently used, shall be punished with imprisonment of 

either description for a term which may extend to 
one year, or with fine, or with both. 


267. Whoever makes, sells, or disposes of, any 

Making ur ec). 48trument for weighing, or any 
ing false weights Weight, or any measure of length or 
ali capucity, which he knows to be false, 
in order that the same may be used ag true, or 
knowing that the same is likely to be used as true, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to one year, 
or with fine, or with both. 
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CHAPTER XIV. 
OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 


268. A person is guilty of a public nuisance who 
does any act, or is guilty of an illegal 
omission, which causes any common 
injury, danger, or annoyance, to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cause injury, 
obstruction, danger, or annoyance, to persons who 
may have occasion to use any public right. 


Public nuisance. 


A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 


Commentary. 


Nuisances are of twosorts— Public and Private. Those which only 
affect individuals cannot be made the subject of an indictment, but 
may be the ground of a civil action for damages. Accordingly, 


“* Where upon an indictment ugainst a tinman for the noise made by him in 
carrying on his trade, it a nenrad in evidence that the noise only affected the 
inhabitants of three sets of chambers in Clifford’s Inn, and, that by shutting the 
windows, tho noise was in a great measure prevented, was raled by ford 
EWlenborough, O. J., that tho indictment could not be sustained, as the annoy- 
ance was, if anything, a private nuisance.”’ (1 Russ. 419.) 


On the other hand a public nuisance, which affects all equally, can 
only be the ae of an indictment, for otherwise a party might be 
ruined by a million suits (1 Russ. 418; Winterbottom v. Derby, L.R. 
2 Ex. 3, 16); though even then a private individual may sue for any 
especial damage he has suflered” For instance, a man may be 
indicted for digging a hole in a high road, and sued by a party who 
has fallen into it and broken his leg. (/6sd.) 


But the mere absence of the religious, or sentimental, gratification 
derived from carrying fabuts in procession along a public highway, 
is not a special damage which renders a civil action maintainable. 
(Satku v. Ibrahim, 2 Bom. 457—469.) 


In general it may be laid down, that anything which seriously 
affects the health, comfort, safety, or morals of the community may 
be indicted as a public nuisance. For instance, keeping filth upon 

remises, (Atty.-Genl, v. Bradford Canal, L.R. 2, Eq. 71; Benjamin 2. 

torr, L.R.9 C.P. 400; Malton Bd. of Health v. Malton Manure Co. 4 
Ex. D.302,) or exercising offensive trades which destroy the A teal of 
the air; keeping a savage. bull in a field through which there ts a 
footway ; keeping ferocious dogs unmuzzled ; bringing horses diseased 
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with glanders into a public place, to the danger of infecting the Queen’s 
subjects ; exposing a child infected with small-pox in the public 
streets (1 Russ. 435; Arch. 768) ; keeping gunpowder, naphtha, 
or similar inflammable substances in such large quantities as to be 
dangerous to life and property. (Hepburn e. Lordan, 34 L.J. Ch, 
293; R. ». Lister, 26 PM.c. 196; S.C.D. & B. 209. as to 
npowder, Act XVIII of 1841, s.2 (Arms, Ammunition and Military 
Stores.) and Act XXVIII of 1857, s.7 (Arms and Ammunition) ; 
keeping brothels (see R. v. Stannard, 33 L.J.M.C. 61; L. & C. 3493 
R. v. Rice, L.R. 1 C.C. 21) ; and common gambling houses (1 Russ. 
443; R.v. Hau Nagji, 7 Bom H.C.C.C. 74); brick-burning when 
carried on in such a manner as to be generally noxious or offensive to 
the neighbourhood. (Bamford »v. pao ly 31 1..J.Q.B. 286; S.C. 
= & S. 62; Wanstead v. Hill, 32 L.J.M.C. 153;5.C. 13 C.B.N. 
- 479.) 


It has been ruled that where a noxious trade, or other nuisance, is 
established at such a distance as to be inoffensive to any one, and 
afterwards persons choose to build houses, or make roads, near it, no 
indictment can be brought; for the trade, &c., was legal before the 
building of the house, or construction of the road. (12 Mod. 342; R. 
wv. Cross, 2C. & P. 483.) But this position even according to English 
law seems hardly tenable. The result would be, that a party, by 
doing that which could not be prevented at the time, might maintain 
a desert around him for ever, to the injury of public ang rivate ins 
terests. The doctrine has also been expressly denied in the case of 
a civil action by an individual, which would have been a stronger 
case for exemption. (Elliotson v. Feetham, 2 Bing. N.C. 134; Bliss 
v. Hall, 4 /bid. 183; Hole v. Barlow, 27 L. J,C.P. p. 208 ; Sturges », 
Bridgman, 11 Ch I). P. p. 865.) Under s. 268 the only question would 
be, whether the act done was in fact injurious, or annoying, to the public. 
But where a highway ts dedicated to the public, with an obstruction 
upon it, which would be a nuisance if subsequently erected, the public 
must take the road with its accompanying inconvenience, and there ‘s no 
remedy atlaw, (Fisher » Prowes, 31 L.J.Q.B. 212; S.C. 2B. & S, 

70; and see Robbins r. Jones, 33 L.J.C.P.1;5.C.15 C.B.N.S. 2213 
fercer v. Woodgate, L.R. 5 QB. 263; Arnold v. Blaker, 6 bid. 433.) 
In such a case, the act done did not, when it was done, cause any * 

injury to the public who had no right over the ground. 


Nor is a party allowed to say, that the smells, &c., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such a defence was set up, Abbott, C.J., said, 


‘Tt ie not neceasary that a public nuisance should be injarious to health ; if 
there be smells offensive to the senses that is enough, as the neighbourhood ia 
a right to freeh and pare air. It has been abiieer that a number of other offen- 
sive trades are carried on near this place, but the presence of other nuisances 
will not jastify any one of them; or the more nuisances there were, the more 
fixed they would be. However, one is not the less subject to prosecution, 
because others are culpable." (R.v. Neill, 2 0. & P. 485; Crossley v. Light- 
owler, L.B. 3 Eq. 279; Crump r- Lambert, thid. 409; see also s. ~~ 


Nor is a party allowed to plead a sort of set-off, and to show that, 
however undoubted a nuisance he may be to some, he is conferrin 
amore than proportionate benefit upon the entire community ; for, 
as the Court of Queen’s Bench observed in such a case. 
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‘* No greater evil can be conceived than the encouragement of capitalists and 
adventurers to interfere with known public rights, from motives of personal 
interest, on the speculation that the changes made may be rendered lawful, by 
ultimately being thought to supply the pabite with something better than what 
they actually enjoy.”’ (R.v. Ward, 4A. & E. 404; Stockport Water Works 
Co.v, Potter, 81 L. J. Ex. 9; 8. O. 7H.&N. 160; Spokes ». Banbury, L. B. 
1 Eq. 42.) 

Nor is it a defence that the act is in itself a lawful one, and that it 
was done upon the defendant’s own land, and in a convenient place 
for the purpose, if in fact it amounts to a nuisance. (Cavey v. Lid- 
better, 32 L.] C.P. 104; S.C. 13 C.B.N S., s. 470; Rajmohun Bose ». 
East India Rail. Co., 10 B.L.R, 241 ; Bamford 2. Turnley, 31 L. J. 
Q.B. 286; S.C. 3 B. &S. 62.) 


Nor, finally, can any length of time be held to justify a nuisance ; 
for the lapse of ages cannot authorize a man to poison his fellow- 
subjects. (1 Russ. 421, 442; Anon. 12, Mod. 342; Municipal Com- 
pens: of Calcutta v7. Mahomed Ali, 7 B.L.R. 499; S.C. 16 Suth. 

r. 6. 


Sometimes the Legislature authorizes an act which would other- 
wise be a nuisance. In such cases, of course, no indictment will lie. 
But an injury caused by an excess of the statutory power, or by its 
negligent exercise, will still be punishable. (R. v. Bradford Nav. 
Co., 34 L.J.Q.B. 191; S.C. 6 B. & S. 631; Atty.-Gen. v. Leeds, L.R. 5 
Ch. 583.) 

And if the Legislature merely gives gencral authority to do an act 
which may be done without being a nuisance, that is no justification 
for doing it so as to be a nuisance. For instance, authority to erect 
workshops is not an authority for pete them where they will be 
an injury to others. (ub sup., 10 B.L..R. 241; Oliver v. N.E, Ry. Co., 
L.R. 9 QO.B. 409; Atty.-Gen. «. Gaslight Co., 7 Ch. D. 217.) 


Powers of directing the removal of nuisances, and of imposing 

summary penalties for disobedience to such orders, are also given 
Act XIV of 1856, for the conservancy and improvement of the Presi- 
dency Towns, and the special local acts, and by the Cr. P. C., ss. 133 
144. 
« All offences under this chapter, except those specified in ss, 280 
& 281, may be disposed of summarily by a Magistrate of Police of 
Calcutta, and punished in the manner provided by the Penal Code. 
But he cannot inflict imprisonment exceeding six months, or fine ex- 
ceeding two hundred Rupees, or both. And he may commit to the 
High Court if he thinks fit. (Act XXI1 of 1864, s. 1, (Calcutta Police 
Magistrates) extended to Madras under s. 6, by order of Government, 
June 21, 1864.) 

Nuisances punishable under the Penal Code may still be made the 
subject of civil action, before or without prosecution, (Jina Runchod 
o. Jodha, : Bom. H.C. 2.) 


969. Whoever unlawfully, or is ec , does 
any act which 1s, and which he knows, 


ettigest_sct or has reason to believe, to be likely to 
infection of any spread the infection of any disease 
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discase dangerous dangerous to life, shall be punished 

with imprisonment of their descrip- 
tion for a term which may extend to six months, or 
with fine, or with both. 


Commentary. 


Under this section it will be possible to arrest and punish persons 
who go about under the influence of infectious disorders for the pur- 
pose of exciting public commiseration. A more valuable application 
of the same section would be to employ it in the checking of a 
disease as loathsome as it is dangerous, which springs from promise 
cuous prostitutions. The act of inoculation, if done bond asa 
preventive against small-pox, would not be punishable under this 


section. Seess. 81 & 87 togg. (Mad. H.C. Rul., roth July 1867 ; 
S.C. Weir, 71 [95]). 


270. Whoever malignantly does any act which 
is, and which he knows or has reason 
to believe to be, likely to spread the 
Aisewe tig, fection of any disease dangerous to 
tole. _—life, shall be punished with imprison- 

ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 


271. Whoever knowingly disobeys any rule made 
and promulgated by the Government 
of India, or by any Government, for 
putting any vessel into a state of qua- 

rantine, or for regulating the intercourse of vessels 
in a state of quarantine with the shore or with other 
vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other 
places, shall be punished with imprisonment of 
either description for a term which may extend to 


81x months, or with fine, or with both. 
¥* 


Act I of 1870 (Quarantine) provides for the promulgation by the 
Government of India and the Local Government of quarantine rules, 
laeral are to be published, and taken as rules made and promulgated 
ander 5. 271. 


272. Whoever adulterates any article of food or 
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drink, so as to make such article 

noxious as food or drink, intending 

isintended to gell such article as food or drink, 

or knowing it to be likely that the 

same will be sold as food or drink, shall be punished 

with imprisonment of either description for a term 

which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


273. Whoever sells, or offers or exposes for sale, 
as food or drink, any article which 
has been rendered or has become 
noxious, or is in a state unfit for food 

or drink, knowing, or having reason to believe, that 
the same is noxious as food or drink, shall be 
unished with imprisonment of either description 
or a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 


with both. 
Commentary. 


The adulteration mentioned in the two preceding sections must be 
such as renders it injurious to health. Mixing water with milk, sloe 
leaves with tea, or chicory with coffee would not be punishable, It 
would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, and 
such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adulteration, the fact that the 
article has been sold, or was manufactured for sale, will be sufficient 
to warrant aconviction. On the other hand, where the party is merely 
the vendor of that which has been manufactured by others, some fur- 
ther evidence will be necessary, in order to show that he knew, not 
only that there was some adulteration, but also what was the extent 
and probable consequence of that adulteration, It must be remem- 
bered that in most cases there are some recognized modes of adulter- 
ating particular articles of food, which are perfectly well known to 
the trade, and, therefore, where it is shown that the vendor knew 
that the article was in fact adulterated, it will in most cases be no 
very unsafe presumption that he had reason to know what the 
character of the adulteration was. The knowledge of the adulteration 
will seldom be capable of direct proof. Where the article is in fact 
adulterated, and where it is shown that the vendor purchased it at a 
price below that for which the genuine article could be procured, 
such knowledge may safely be inferred. The presumption would be 
strengthened if it could be shown that the vendor had several articles 
of the same species on hand, at different prices, some adulterated and 
some not, or adulterated to different degrees. 
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Little difficulty can ever be felt where the bad quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own intrinsic defects. As, for instance, where unsound 
meat is sold. And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally 
such an accurate knowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 


Whoever adulterates any drug, or medical 

reparation, in such a manner as to 

" son the efficacy, or change the oper- 

ation of such drug or medical prepa- 

ration, or to make it noxious, intending that it shall 

be sold or used for, or knowing it to be likely that 

it will be sold or used for, any medicinal purpose, as 

if it had not undergone such adulteration, shall be 

punished with imprisonment of either description for 

aterm which may extend to six months, or with 

fine which may extend to one thousand Rupees, or 
with both. 


275. Whoever, knowing any drug or medical 
preparation to have been adulterated 
in such amanner as to lessen its effi- 
cacy, to change its operation, or to 

render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- 
cinal purposes as unadultcrated, or causes it to be 
used for medicinal purposes by any person not know- 
ing or the adulteration, shall be punished with im- 
prisonment of either description for aterm which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Commentary. 

Under this and the previous section it is not necessary to show that 
the drug was so adulterated as to render it noxious to life. It is 
sufficient if its efficacy is lessened. The necessity for this enactment 
is obvious enough. All drugs are of a recognized average st: 
and prescriptions are made up on the understanding that they possess 
such strength. If, however, the drug which a physician prescribes 
proves to be only half the strength on which he calculated it may 
prove wholly useless, and death pe Maa? before the error is reme- 

The act only speaks of the y of the drug being lessened, 


224 OFFENOES AGAINST PUSLIO HEALTH. ([Chap. XIV, 


or its operation changed. It would, however, be necessary to show 
that the difference in the drug was of so considerable a character as 
to make an appreciable and important change in its character and 
effect. The use of the word “adulteration’’ implies the mixture of 
some foreign element. And, therefore, a merely inferior quality of 
the same medicine will not amount to an adulteration. For instance, 
there are many different sorts of cod liver oil, and the same oil pre- 

ared in different ways may produce different degrees of effect. But 
if an apothecary, being ordered to supply a quart of cod liver oil for 
a aah in consumption, were to send a quart of the most inferior 
oil of that description, this would not be an act indictable under 
either section, provided the oil, however inferior in quality, was 
genuine of its kind. 


It will be observed that the essence of the offence consists, not so 
much in the adulteration, as in the passing the article off as unadul- 
terated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for 
the purpose of being sold as unadulterated. ‘This must, I imagine, 
be taken as the meaning of the words “knowing it to be likely that 
it will be sold as if it had not undergone such adulteration.”’ If a 
druggist were to sell a panll dalina inedicine to an apothecary, com- 
municating exactly its real nature to him, he could not be rendered 
criminally answerable because the apothecary sold it again as 
genuine, even though his knowledge of the apothecary’s morals 
made it very probable that such might be the result. But it would 
be very different if it could be shown that he supplied the spurious 
commodity, by mutual understanding, for the purpose of being issued 
to the world as something different. 


276. Whoever knowingly sells, or offers or ex- 
Geleofanydrag POSS for sale, or issues from a dis- 
of any drug a 

asedifferontdrug pensary for medicinal purposes, any 
or preparation. —-_ drug or medical preparation as a dif- 
ferent drug or medical preparation, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 

may extend to one thousand Rupees, or with both. 


Commentary. 


The offence constituted by this section does not involve the idea 
of any adulteration, or inferiority, in the substituted medicine, It 
is sufficient that it is not in fact what it purports to be. If a chemist 
were to discover a drug which he considered to be just as effective as 
quinine, and which could be procured for half the price, he would not 
be justified in selling it as quinine, even though it answered precisely 
the same purpose. The fraud consists, not in the injury done, but 
in the false pretence by which persons, who suppose that they are 
using one medicine, are forced to use another against their will. 


277. Whoever voluntarity corrupts, or fouls, the 
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water of any public spring or reser- 

voir, so as to render it less fit for the 

purpose for which it is ordinarily used, 

shall be punished with imprisonment 
of either description for a term which may extend to 
three months, or with fine which may extend to 
five hundred Rupees, or with both. 


Commentary. 


The Local Government may invest any Bench of Magistrates, 
invested with the power of a Magistrate of the znd or 3rd class, with 
power to try summarily all or any of the offences coming under 
$8. 277, 278, 279, 285. 286, 289, 240, 292-294, 323. 334s 339 341, 352, 
426 & 447. (Crim. PLC, 5. 261.) ; 

This section does not apply to a public river. (Empress ov, 
Halodhur, 2 Cal 383,) or to a continuous stream af water running 
along the bed of a river (Roo. Vettr Chokkan, 4 Mad. 229 ;5.C. Weir, 
fgo}) Norto mere bathing in a tank, not set apart by any lawful 
order for bathing purposes. (Mad. HLUC. Pro., 13th Dec. 1878; S.C. 
Weir, 72 

278. Whoever voluntarily vitiates the atmos- 

sialinecatank phere in any place so as to make it 
gore moxivas to noxious to the health of persons iu 

7 general dwelling, or carrying on busi- 
ness, in the neighbourhood, or passing along a public 
way, shall be punished with fine which may extend 


to five hundred Rupees. 


279. Whoever drives any vehicle, or rides on 

Rash drivingor 2NY public way in a manner so rash, 
riding ona public or negligent, as to endanger human 
bee life, or to be lkely to cause hurt, or 
injury, to any other person, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Commentary. 

This is the first of a series of ss. (279—289) by which mere neg- 
ligence is made punishable, apart from any injury actually done. 
it is plain that the essence of the offence consists in the possibility 
of injury, and not in its actual occurrence, as all the clauses contain 
the words “likely to cause hurt or injury,’’ or words of a similar 
mature, and the occurrence of actual injury meets with punishment 
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under ss. 337 & 338; though strangely enough the actual inflicting 
of hurt is liable to less punishment under s. 337 than the commission 
of the same act would be if no hurt resulted. Nor is it necessary 
that there should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact caused by the 
defendant’s negligence. (Smith v L. & S.W. Ry. Co, L.R. 6, C.P. 
14.) Itis sufficient if the carelessness is such as does cause, or is likely 
to cause, injury. 


In order to make a person criminally responsible for negligence, 
the act complained of must appear to be his own personal neglect or 
default. In acivil suit a man is responsible for the acts of his ser- 
vants, but in criminal matters he is not. Thus, the actual driver, 
and not the owner of the carriage is liable under this section. 
(Larrymore v. Pernendoo, 14 Suth. Cr. 32.) And where the prisoner 
was a seller of fireworks, and in his absence a fire took place in his 
house, in consequence of which a rocket went off and caused the 


death of another, it was held that he was not criminally answerable. 
Cockburn, C.J ,’said, 


‘** The prisoner kept a quantity of fireworks in his house, but that alone did 
not causo the fire by whiot the death was occasioned. It was the auperadded 
negligence of some one else that caused it. Had the death proceeded from the 
natural consequence of thie keeping of the fireworks, as, for instance, if from 
the prisoner's ueyligent keeping of them # rocket had gone off in spontaneous 
combustion and so caused the death, the conviction might have been maintained. 
But here the death was caused by the act of the defendant plus the act of some 
one ¢lse.”’ (RK. v. Bennett, 28 L.J.M.C. 27; 8.C. Bell 1.) 


On the other hand, a master who employs a servant to do some- 
thing which is dangerous to the public, and which will become unlaw- 
ful unless an extreme deyree of care is exercised, will be answerable, 
even criminally, for the results of his carelessness. For an occa- 
sional remissness, with the consequences flowing from it, must be 
contemplated as likely to happen. For instance “if a person em- 
ployed a servant to use alum or any other ingredient, the unre- 
Strained use of which was noxious, and did not restrain him in the 
use of it, such a person would be answerable if the servant used it to 
excess” (per Bayley, J., R. v. Dixon, 3 M. and S. 11—14). So the 
keeping of naphtha in large quantities was held to be indictable as a 
common nuisance, though it was shown that it might be safely kept 
as long as extreme care was employed, because “the law takes notice 
that occasional carelessness may be reckoned upon, and forbids that 
to be done, which, on the recurrence of carelessness, will, in all proba- 
bility, prove destructive to life and property.’? (R. wv Lister, D, 
and B, 209; S.C. 26 L. J. M.C. 196.) A fortiort, a master who employs 
a servant in an illegal occupation, as for instance, smuggling, will 
answerable for whatever the servant does in carrying out his master’s 
objects, though not directly commanded by him (Atty.-Gen. ». 
Siddon, 1 Cr. and Jer. 220.) 


According to the doctrines of Civil law, even although the defendant 
has been guilty of sean. aed still if that negligence would have been 
harmless only for equal, or greater, negligence on the part of the 
plaintiff, the latter cannot recover. (Gough v. Bryan, 2 M. & W. 
779; Bridge v. The Grand Junction R. Co., 3 16. 244; Dowell v. 
Steam Nav. Co., 26 L.J.Q.B. 59; S.C. 5 E. & B. 195; Tuff v. War- 
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Co, 26 L.J. Ex. 349; S.C. 2H. & N. 454; Adams. L. & Y. Ry. Co., 
L.R. 4, C.P. 739.) 


This rule will, I imagine, be applied in cases under the Penal Code 
merely for the purpose of ascertaining whether the act complained of 
was one the natural, or necessary, result of which would be of an in- 
jurious character. Every one is expected to exercise an ordinary 
degree of care on his own behalf; and, therefore, if an accident were 
to happen to a person solely, or principally, from the absence of such 
ordinary care, | conceive that the defendant would not be criminally 
sunishable, even thouyh he was to some degree remiss, and might, 
by greater care, have avoided doing harm. For instance, although 
the driver of a vehicle has no right to run over persons in the middle 
of the road, sull such persons are expected to get out of the way of 
vehicles. ‘Therefore, if a person pets run over by standing in the 
middle of the road, or by crossing moins front of a carnage, the driver 
would not be hable to indictment if he might fairly have expected 
the other to get out of the way, although, af he bad driven more 
slowly or exercised yreater care, the collision might have been avoided, 
(Acc. 6 Mad. HLC,, Appx. xxxu) 


But it may well be that an indictment will be sustainable though 
there has been a degree of negligence on the part of the prosecutor 
which would incapacitate him from bringing a civil suit. The object 
of a suit ts to recover damages for an injury, and it ty fair that such 
damages should not be recovered if the plaintiff has brought the harm 
upon himself. But the object of an indictment is to protect the public, 
and it will be sustainable if the defendant has in any important 
degree, though not whoily, contributed to the injury, (See R. vw. Dant, 
34'L JMC. 119; S.C.L. & C, 573 and note to 5, 289 post p. 24.) 


Even in England the doctrine of contributory negligence is held 
not to be an answer to an indictment, in which the sole question for 
the jury will be, whether the negligence of the prisoner materially cen- 
tributed to the death of the deceased (1 Kuss. 826, 840.) 


The burthen of proving negligence always rests on the prosecution, 
The mere fact that an injury has taken place, which would not have 
taken place if the defendant had acted in some different way, will be 
no evidence of negligence, unless he acted wrongly and negligently 
in what he did or leftundone = In Colton v. Wood, (29 L.J.C.P. 333; 
S.C. 8 C.B.N.S. 561) where a woman was run down by an omnibus, 
Erle, C.J., stated the facts of the case, and the law as follow :— 


“Tn this case it appeare tuat the night waa dark, and that there was a storm 
of snow, and foot-passengers crossing the street were bound to be extremaly 
cantious in doing so, just as mach as the drivers of ychicles were bound to drive 
cantiously. It does not appear that the defendant's sehicle waa coming along 
at an improper speed, but, on the contrary, that there was abundant time, at 
the rate at which the coachman was driving, for foot-passengers, if aware of 
bis approach, to have slipped beckward or forward and got clear of his horses—~ 
as much time for them to bave done that as for the driver to have stopped or 

ont of their way. The only ground suggested for impating any breach of 
uty to the driver is, that at the time of the accident he was looking round to 
ay to the conductor; but that he might do for any lawful purpose, and at 

e time he did so he was driving on his proper side of the street, and ats 
proper speed, and it smounts to no affirmative breach of his duty. There 
appears to be just as much reason for saying that the woman negligently 


man, 27 mann 322; S.C. § C.B.N.S. 573; Ellis 2. L. & S. W. Ry. 


* 
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against the defendant's horses, asthat the horses were negligently driven againat 
them; and if they had injured the horses or the omnibus, it might with equal 
justice have been said that they were liable for such injury; the rule being, 
that it is equally the duty of foot-passengers when crossing a street to look out 
for vehicles, aa it is the duty of the drivers of vehicles to look out for foot- 
passengers.” 


Williams, J., said, 


‘T entirely concur; and only wish to add that there is another rule as to 
leaving evidence to a jury, which is of the greatest: importance, and that is, 
that where the evidence is equally consistent with either negligence or no 
negligence, it is not competent for the Judge to leave it to the jury to find 
either alternative, but it must be taken as amounting to no proof ut all.’’ 
(Seo Hammack v. White, 31 L.J.C.P. 129; 8.C. 11 C.B.N.S. 588; Smith v. G.E. 
Ry. Co., L.R. 2, C.P. 4; Welfare v. L. & B. Ry. Co, Lk. 4, Q.B. 693 ; Moffat 
v, Bateman, L.R. 8, P.C. 115; Kendall v. L. & 8.W. Ry. Co., L.R 7, Ex. 873; 
6 Mad. H 0, Appx. xxxii; Williams 7. G.W. Ry. Co., L.R. 9, Ex. 157 ; Mandsoni 
v, Douglas, 6 G.B.D. 145.) 

But there may be cases where the very fact of the accident raises 
the presumption of negligence, at least so far as to throw upon the 
defendant the burthen of showing that there was no negligence on 
his part. For instance, where the plaintiff, while walking along the 
strect, was injured by a barrel falling upon him from an = upper 
window, it was held that the plaintiff need not show affirmatively 
that there was negligence onthe part of the defendant. (Byrne v. 
Boadle, 33 L.J. x. 13;5.C. 2 H.& C. 722; Scott v. London Dock 
Co., 34 LJ. Ex. 220; Kearney v. L.B.& S.C. Ry. Co, L.R. 5, O B. 
411, Agd. 0 QO.B. 759.) And so where the door of a railway carriage flew 
open merely upon being pressed by the hand of a passenger, in conse- 

uence of which he fell out, but there was no other evidence that the 

oor or its fastening was defective, it was held that his was prima 
facte evidence of negligence against the railway company. (Gee v. 


Met. Ry. Co,, L. R. 8, Q.B. 161.) 


Where the person injured is in another vehicle, as, for instance, a 
carriage, railway train, or ship, it has been held that he is so far 
identified with the person managing that vehicle, that if the accident 
is brought about by the fault of the manager, so that the latter could 
not complain of it, neithercan he. (Thorogood v. Bryan, 8 C.B, 115; 
doubted in the Milan, 31 L.J. Adm. 105. See, however, Child v. 
Hearn, L.R. 9, Ex. 176, and Armstrong v. L. & Y. Ry. Co., L.R. 10, 
Ex. 47.) And, so, where the person injured was a child, who was 
ander the care of a grown person, to whose negligence the accident 
was mainly owing, though the defendant was also in some degree to 
blame, it was held that no action could be maintained in the name of 
the child, since he was identified with the party under whose charge 
he was, and the latter was so much in fault that he could not have 
sued. (Waite v. N.E. Ry. Co, 28 L.J.O.B. 258;S.C. E.B. & E. 
719.) But the common law doctrine, which forbids any action where 
there has been contributory negligence on the part of persons con- 
nected with the plaintiff, would not be applied in cases under the 
Penal Code, where the immediate cause of the injury was the defend- 
ant’s negligence, The question would still be, was the injury caused 
by the negligence, or rashness of the defendant? If it was, then 
he is liable. (Acc. 6 Mad. H.C., Appx. xxxii.) 


Of course, the conductor of a vehicle will always be answerable 
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criminally, as he would formerly have been answerable civilly, for an 
injury resulting to those under his own care through his rashness or 
neglect. 


Accordingly, where the defendants’ vessel, owing to the negligence 
of their servants, struck on a sand-bank, and becoming from that 
cause unmanageable was driven by the wind and tide upon a sea 
wall of the plaintfls’ which it damaged, it was held that the defend- 
ants were hable for the damage so caused. The vessel then became 
a wreck, and could only be removed by being broken up. She had 
valuable property on board and was edkén up, not as fast as sho 
might have Leow. but as fast as was consistent with the removal of 
the property. During the interval that elapsed between her be- 
coming a wreck and the final breaking up she did further injury. It 
was held that for this the defendants were not responsible, as they 
were entitled to remove the property before breaking her up. 
( Bailiffs of Romney Marsh ve. Trinity House, E.R. 5, Ex. 204 ; Affe, 
IR. 7, Ex. 217.) And af the defendants had chosen to abandon the 
wreck at once, they might have done so without breaking her up. 
(Brown v. Mallett, 5 ©.B. 599, the Douglas, 1.R. 7 PD. 151.) Of 
course no charge can be brought under this section against any one for 
the negliyence of his servants to which he has not hinisclf not conduced, 
nor at all, unless hurt or injury results of is likely to result. Upon a 
similar s. 285, the Bombay High Court has held that injury includes 
injury to the property of any one as well as to his hfe. (R.v. Natha 


Lalla, 5 Bom. H.C.C.C. 67.) 


280. Whoever navigates any vessel in a manner 

so rash or neghgent as to endanger 

open zansaton human life, or to be likely to cause 

hurt or injury to any other person, 

shall be punished with imprisonment of either de- 

scription for a term which may extend to six months, 

or with fine which may extend to one thousand 
Rupees, or with both. 


Commentary. 


See cases of fog. The Lancashire, L.R, 4 Ad. & Ec.1g8: The 
Otter, (bid, 203. 


281. Whoever exhibits any false light, mark, or 

son of, DUOY, intending, or knowing it to be 
wucittts marl likely, that such exhibition will mis- 
Pera lead any navigator, shall be punished 
with imprisonment of either description for a term 


which may extend to seven years, or with fine, or 
with both. 


282. Whoever knowingly or negligently conveys, 
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or causes to be conveyed for hire, any 


Conveying per- ‘ 
son by water for person by water 1n any vessel, when 


hire in a vessel that vessel is in such a state, or so 
over-loaded or un- 


ante. loaded, as to endanger the life of that 

person, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 


Commentary. 


A ship owner, who knowingly sends out an unseaworthy vessel, 
will not be liable under this section (though he will be under s, 336) 
if it sinks carrying with it crew and captain, for they are not being 
conveyed for hire. But he would be answerable if a single passenger 
went to the bottom, or even if nothing whatever happened, provided 
the condition of the ship was, and might have been foreseen to be, 
dangerous, And I conceive it would be just the same if no danger 
whatever occurred, provided there would have been danger in the 
ordinary course of things. If a ae were to be sent to China 
in a state which would render it unsafe if bad weather came on, it 
would be no answer, after the event, to show that in point of fact 
there had been a calm the whole way. But a ship may be seaworthy 
for one voyage, for instance, a short coasting expedition, which would 
not be seaworthy if sent out across the ocean. (Sm. Merc. L. 382.) 


283. Whoever, by doing any act, or by omitting 

to take order with any property in his 

possession or under his charge, causes 

lio way or navii danger, obstruction, or injury to any 
gation. ; : f 

person in any public way or public 

line of navigation, shall be punished with fine which 

may extend to two hundred Rupees. 


Commentary. 


Accordingly, let 3 stones in a quarry adjoining a highway (R. 
v. Mutters, 34 L.J.M.C. 22), or the erection of telegraph posts as such 
dimensions as to render the way less commodious than before to the 
public, have been held to be unlawful acts and public nuisances. (R. 
v. United Kingdom Elec. Tel. Co., 31 L.J.M.C. 166; Atty.-Gen. 2. 
Terry, L.R. 9 Ch. 423.) And, so, the laying down of a tramway in a 
road was held to be a nuisance, as being a substantial obstruction to 
the ordinary use of the road for carriages and horses, and as rendering 
the highway substantially unsafe and inconvenient, although to that 
part of the public who used it as a tramway it was perfectly safe and 
a great convenience. (R. v. Train, 31 L.J.M.C. 169.) But a merely 
temporary obstruction to a thoroughfare, in doing a lawful and neces- 
sary act, such as the repair of a house, is, by English Law, not 
anuisance, (Herring v. Met. Bd. of Works, 34 L.J.M.C. 224, 227.) 
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It seems doubtful whether any such exception can be grafted on 
s. 283, and such exceptional cases are even under English Law not 
regarded with favour. For instance, it was held, where an occupier 
of a house took up the pavement, and dug a trench in the highway 
for the purpose of laying down a gaspipe from the main into his own 
house, that this act was indictable as a nuisance, and could not be 
justified as being such a temporary obstruction of the highway as 
was incidental to the proper enjoyment of his property. (R. 2. 
Longton, 29 L..J.M.C. 118) It will also be necessary to exercise 
caution in applying the English Equity Cases upon this subject. 
Many acts are admittedly nuisances at criminal law, though their 
civil consequences are not so important as to induce a Court of Equity 
to interfere by injunction. (See Atty.-Gen. », Cambridge Gas. Co., 
L.R. 4, Ch. 71, 83.) Accordingly, it was held on the wording of a 
very similar English statute, thatat was an unlawful obstruction of a 
train where the defendant altered the stnals on the line from clear 
to dunger, so as almost to bring the train to a standsull, (Rov, 
Hadfield, Ro, CC. 253.) 


No offence will have been committed where the mjury follows from 
alawful act, done in a proper manner. kor instance, where the 
defendant, being employed by a duly authorized corporation to 
construct a sewer io a highway, filled atin properly, and some months 
afterwards a hole formed in the place from the natural subsidence of 
the materials, it was held that no responsibility attached to the 
defendant for damape caused to the plarnuff by tumbling into the hole. 
(Hyams v, Webster, 1. R. gy. O.B. 138) St would have been different, of 
course, if he had made the sewer without authority, or filled it up in 
a negligent manner. So, when it was found that a footpath had been 
dedicated to the public, subject to the right of the owner of the land 
to plough st up for a period of each year, the exercise of such a right 
would not authorize either in action, or an indictment. (Mercer wv. 


Woodgate, L.R. 5, O.B. 26.) 


It would seem that under this section obstruction to some person 
must be found either expressly, or at all events as a matter of neces- 
sary inference. When a policeman deposed that he “saw a bad smell- 
ing net dried on the ead by the side of the defendant's house so as 
to cause obstruction to persons passing by,” the Court held that this 
did not make it sufficiently “appear that obstruction was caused to 
any particular individual or individuals’? (R. wv. Khader Moidin, 
4 Mad. 235.) But if the net had been hung soas to stop up the 
way, | imagine it would not have been neccessary to prove that any 
particular person had in fact been obstructed. 


Under this section also, as in all the similar cases, the danger or 
injury must be such as would naturally follow from the act. There- 
fore, where the facts were, that the defendant, being possessed of land 
abutting on a public foot-way excavated an area in the course of 
building ahouse immediately adjoining the foot-way, and left it un- 
protected, and a person walking in the night fell in, the defendant 
was held to be hable ; though, in point of law, the party who fell in 
was off the road, and was in law a trespasser. (Barnes v. Ward, 9 
C.B. 392 ; Hadley o. Taylor, L.R. 1, C.P. 53.) But the contrary was 
held where a man made a well in the middle of his field, through which 
there was a right-of-way, and a person, straying off the path at night, 
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fell into it. Martin, B, after citing the last case with approval, 
said, 

‘* But when the excavation is made at some distance from the way, and the 

reon falling into it would be a trespasser upon the defendant’s Jand before 
fro reached it, the case seems to be different. We do not seo where the liability 
is to stop. A man, going off a road in a dark night, and losing his way, 
may wander to any exteut. We think the proper and true test of legal liability 
is, whether the excavation be substantially adjoining the way.’’ (Hardcastle v. 
8B. Y. Ry. Co., 28 LJ. Ex. 189; 8.u.4 H. & N. 67; Hounsell v. Smith, 29 
L.J.0.P. 208; 8.C. 7 C.B.N.8. 781; Binks v. South Yorkehire Railway Co., 
32 L.J.Q.B. 26; 8.C. 38 B. & 8. 244.) 


The fact that the owner has given permission to the public, or to a 
certain class of persons, to pass over his property does not make it 
a public way, so as to prevent his erecting dangerous constructions 
upon it, or even so as to cast upon him the obligation of fencing 
them round so as to guard against injury from them. ‘Therefore, 
where the workmen in a Government dock-yard were allowed to cross 
certain land within the premises in order to reach water closets, and 
a Government contractor was allowed to erect machinery which crossed 
the shortest and most convenient, though not the only, way to these 
water closets, and one of the workmen was injured by the machinery, 
it was held that no action was maintainable against the contractor. 
(Bolch v, Smith, 31 LJ. Ex. 201; S.C. 7 H. & N. 736; Gautret v. 
Everton, L.R. 2, C.P. 731.) But even in such a case the owner of 
the land is bound not to do anything likely to cause injury to those 
who came upon the land by his permission without giving them due 
notice, or otherwise placing it in their power to protect themselves. 
Therefore, where upon a private road, along which persons were in 
the habit of passing with the owner’s permission, the defendant placed 
building materials, and gave no notice, by signal or otherwise, it was 
held that he was liable for the injury which accrued to a passer-by. 
Wiles, J., said, 

“The defendant. had no right to set a trap for the plaintiff. A person 
coming on lands by liconse bas a right to suppose that the person who gives 
him the Heenae will not do anything which causes him aninjury.”” (Corby v. 
Hill, 27 L.3.C.P. 818; &8 C. 40.B.N.8. 556, and see Bolch v. Smith, ub. supra, 
White v. Phillips, 38 L.J.C.P. 88; Indermaur v. Dames, L.R. 1 C.P. 274, 2 
G.P. 811.) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
obstruction, or cause of danger. Accordingly, where a ship sank in a 
navigable river without the fault of the owner, and was abandoned by 
him, it was held that he was not answerable, cither by indictment or 
suit, for any injury that might result from its lying in the bed of the 
river. The Court considered that, after shipwreck and abandonment, 
the property ceased to be in the possession, and under the control of 
the fociner owner, and that he was under no obligation to add to his 
existing misfortune by incurring the expense of either raising the 
vessel, or keeping a continual watchover it. (Brown v. Mallet, 5 
C.B. 599; Bailiffs of Romney Marsh v. Trinity House, L.R. 5, Ex. 204; 
The Douglas, 7 P.D. 151, ante p. 231.) 


_ A question may often arise under this section as to the respective 
liabilities of the owner and of the occupier of property. According 
to the doctrine both of Criminal and of Civil lw the tenant ts the 
person primarily liable, where the property in his occupation is a 
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nuisance to others, either through an act, or an omission, on his part. 
And this would be so, even though as between himself and his land- 
lord he was under no obligation to repair. In an old case, the de- 
fendant was indicted for not repairing a house standing ruinous upon 
the highway, and likely tofall: just such a case as is pointed to by 
s. 283. The indictment alleged that he was bound to repair, dy reason 
of the nature of his holding, and the verdict found that he was a 
tenant-at-will, who certainly is not bound to repair as regards himself 
and his lessor. But the Court held that the statement that he was 
bound to repair by reason of his holding was 


‘Only an idle allegation; for it ie not only charged, but found, that the 
defendant was occupier, and in that respect he is answerable to the public; for 
the house was a nuigance as it stood, and the continuing the honse in that cons 
dition is continuing the nuisance. And asthe danger is the matter that con- 
cerns the public, the public ure to look to the occupier and not to the estate, 
which ia not material in auch case to the public.” (Rov. Watts, 1 Salk. 857; 
See Tarrv v. Ashton, 1 Q.B.D. 814.) 

So, in a case where the charge was that the defendant, the occupier 
of a house, kept his privy in such a state that the soil penetrated 
into his neighbour’s cellar, the Court pithily said, “he whose dirt it 
is must keep it that it may not trespass.” (Tenant v. Goldwin, 1 
Salk. 360; Hodgkinson 7. Ennor, 32 L.J.Q.B. 231; Fletcher v, 
Rylands, L.R. 1, Ex. 265; L.R. 3, HE. 3303 umphries 7, Cousins, 
2C P.D. 239.) 

In order to make a person liable for injury to others caused by the 
management of his pipe there must cither be negligence in its 
management, or such a non-natural use of it, as compels the person 
so using his property to see at all hazards that no loss follows to 
others. In the case of Fletcher v. Rylands (ub. sup.) the latter was 
the vatio decidend:. There, a land-owner had constructed a reservoir 
upon his land, the water from which had escaped satis th some old 
shafts, of which no one appears to have been aware, into the plaintiff's 
mine. It was held that the defendant was liable, on the ground, as 
expressed by Lord Cranworth, that “if a person brings, or accumu- 
lates, on his land anything which, if it should escape, may cause 
damage to his neighbour he does so at his peril. If it does escape and 
cause damage, he is responsible, however careful he may have been 
and whatever precautions he may have taken to choi the damage.”” 
(L.R. 3, H.L. 340.) And so the Lord Chance lor (Cairns) spoke of 
this as being a non-natural use of the land, for the purpose of intro 
ducing into the close that which in its natural condition was not in, or 
upon, it. (/d1d. 339.) See, too, Smith v. Fletcher, L.R. 7, Ex. 3055 

ibid. 64; 2 App. Ca. 781; West Cumberland Iron & Steel Co. gv, 

enyon, 11 Ch. D. 782; Wilson v. Waddell, 2 App. Ca. 95; Broder 
9. Saillard, 2 Ch. D. 692; Powell v. Fall, 5 QO.B.D. 597. 


In a case in Madras, of great importance, it was attempted to 
extend the doctrine of Fletcher v. Rylands to the case of tanks in 
this country, and to hold the proprietor of the tank liable for injury 
caused by its bursting, though from_no negligence in the construc- 
tion or repair of the tank. The High Court, however, refused to apply 
the doctrine to such a case; holding, that in India the storing-up of 
water for agriculture was the natural, proper, and necessary mode of 
using the land and the water which came upon It ; and that the land- 
owner was only liable for negligence. (Madras Ry. Co. v. Zemindar 
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of Karvaitnugger, 5 Mad. H.C. 139; 61b1d. 180; Affd. in P.C.L.R. 1, 
LA. 364; S.C. 14 B.L.R. 209; S.C. 22 Suth. 279, followed Ram Lall 
Singh v. Lill Dhary, 3 Cal. 776.) And, so, even in England, subse- 
quently to the case of Fletcher v, Rylands, where the defendant being 
occupant of the upper story of a house, the ground-floor of which was 
occupied by the plaintiffs, and the rainwater from the roof being col- 
lected by gutters into a box, from which it was discharged into the 
drains, a rat made a hole in the box, from which the water flowed 
upon and injured the plaintiff's goods, it was held that the defendant 
had dealt with the water in the usual way, and not having been guilty 
of any negligence was not liable. (Carstairs v. Taylor, L.R. 6, Ex. 
217.) A similar decision was given where the property of the 
tenant on the ground-floor of a house was injured by leakage 
from a water closet occupicd by the tenant of the second floor. 
It being found that the owner of the water closet did not know 
of the defect in the water closet, and was guilty of no negli- 
gence, the Court held that he was not liable. (Ross 7. Fedden, L.R. 
7 Q.B. 661.) Nor does the escape of water which has been stored for 
the comnion benefit: of the plaintiff and others come within the 
principle of Fletcher v7 Rylands, where there has been no negligence 
on the part of the defendant (Anderson 7, Opparheimer, 5 Q.B.D. 602.) 


The doctrine of Fletcher v. Rylands appears also to be limited by 
a further exception, vs., that even where the dangerous element has 
been introduced by the defendant himself, still fits escape arose 
from vrs mayor, or the act of God, he would not be answerable. (See 
er Blackburn, J ,inthat case, L.R.1, Ex, 280, approved, on appeal, by 
ord Cairns, LR. 3, HLL. 339, and by Lord Cranworth, Ibid. 340.) 
This was the ground of the decision in Nichols v Marsland. (1..R. 10, 
Ex. 255; Affd.2 Ex. Doo.) There, the defendant had formed three 
artificial lakes upon his property by damming up a stream which 
ran through it. In consequence of a thunderstorm, accompanied by a 
rainfall of unprecedented violence, the embankments were swept away, 
and the damage complained of was caused by the stored-up waters 
rushing out. It was found by the jury that there was no negligence 
in the construction, or maintenance, of the works, and that the rain- 
fall was most excessive. The Court distinguished the case from that 
of Fletcher v. Rylands, on the ground that “there the defendant 
poured the water into the plaintiff's mine. He did not know he was 
doing so; but he did it as much as though he had poured it into an 
open channel which led to the mine without his knowing it. Here the 
defendant merely brought it into a place where another agent let it 
loose.” As to vis mazor, the Court said, “In this case | understand 
the jury to have found that all reasonable care had been taken by the 
defendant, that the banks were fit for all events to be anticipated, and 
the weirs broad enough; that the storm was of such violence as to be 
properly called the act of God, or vis mayor. No doubt, not the act 
f Goa or tis mayor, in the sense that it was physically impossible to 
resist it, but in the sense that it was practically impossible to do so. 
Had the banks been twice as strong, or if that would not do, ten times, 
and ten times as high, and the weir ten times as wide, the mischief 
might not have happened. But those are not practical conditions, 
they are such that to enforce them would prevent the reasonable use 
of property in the way most beneficial to the community.” (See too 
Box v. Jubb, 4 Ex. D. 76; Atty.-Gen. ». Tomline, 12 D. 214.) 
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It will be observed that this case was very similar to that of the 
Karvaitnugger Zemindary, which, however, was not cited either in the 


argument or judgment. 


Even acts done by others, not upon the defendant’s property, nor 
with his permission, if caused by his use of his own property, may be 
the subject of an indictment. For instance, a man established upon 
his land a shooting ground for killing pigeons, in consequence of 
which persons collected in the neighbourhood to kill the pigeons which 
escaped from his land, and he was indicted and convicted for the 
nuisances so caused, though there was evidence that he ae ka 
oa to keep these irregular shooters off his grounds. Luttledale, 


., Said, 

‘*Tt has been contended that to render the defendant liable it must be his 
object to create a nuisance, ur else that must be the necessary and inevitable 
result of his act. No doubt it was not hia si a but I do not agree with the 
other position; becanse, if it is the probablo consequence of his act be is 


answerable as if it were bis actual object. 


And Taunton, J., said, 


** Tt is laid down that all common atages for rope dancers, and all common 
gaming houses are nuisances in the eye of tha law, vot only because they are 
great temptations to idleness, but because they are apt to draw together great 
nombers of disorderly persons, which cannot but be very inconvenient to the 
neighbourhood. Also, it has been holdon that a common playhouses may bea 
nuisance if it draw together such a number of coaches, or people, as prove gone- 
rally inconvenient to the places adjacent. The present is a vory similar case."" 


(R. v. Moore, 3 B. & Ad. 184, 188.) 


So in this country nautches, or displays of fireworks upon a man’s 
own premises, might be indictable on account of the danger or obstruc- 
tion caused by them to passers-by, (Walker v. Brewster, L.R. 5, Eq. 


25:) 

According to civil law, and a fortror: according to criminal law, the 
landlord 1s not liable, merely because premises in the occupation of a 
tenant are in such astate as to amount toa nuisance. here the 
owner of property was sued for not repairing his fences, whereby the 
plaintiff was damaged, lord Kesyon, C.J., said, 

‘Tt ia clear that this action cannot be maintained against the owner of the 
inheritance when it is in the posacasion of another person. It ia eo notoriously 
the duty of the actual occupier to repair the funces, and ao little the daty of 
the laudlord, that without any agreement to that effect the landlord may 
maintain an action against his tenant for not doing so, upon the ground of the 


injary done to the inheritance. And bie sete indeed would be the situation 
of landlords if they were liable to be harrsssed with actions for the culpable 


neglect of their tenanta.”’ (Cheetham ¢. Hampson, 4 T K. 818.) 


And so it was held where the action against the owner, who was 
not the occupier of the house, was for allowing sewers to remain 
undrained so as to be unhealthy. (Russell v. Shenton, 3 Q.B. 449.) 


On the other hand, a person who has created a nuisance upon his 
property while in his possession cannot free himself from hability 
merely by leasing it out to another. As, for instance, if a man were 
to demise a house which was in a ruinous and falling state, or which 
had any other dangerous, or unwholesome, nuisance upon it. (Rg. 
Pedly, 1 Ad. & FE. 822; Todd v. Flight, 30 L.J.C.P. 21; S.C. g 
CBNS. 377; Draper v, Sperring, 30 LM.C. 225; S.C. 10 C.B.N,S. 
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113; Nelson ». Liverpool Brewery Co., 2C.P.D. 311.) Here, the 
continually recurring evil is the result of the acts done, or allowed, 
during possession, and continuance of which is sanctioned by letting 
out the premises on which they are; therefore, they will be properly 

niche ble. And so it is at civil law, where the landlord receives 
ack into his possession property upon which a nuisance has been 
created during the tenancy, and then lets it out again with the nui- 
sance upon it. (/é:d.) For the person who receives a profit from the 
use is answerable for the nuisance. (R, v. Pedly, 1 Ad. & E. 827.) 


But under the Code, inasmuch as the landlord had not himself 
caused the obstruction by doing any act, his liability would turn upon 
the question whether he had, while the property was again in his 
possession, omitted such proper precautions as he was bound to take 
to prevent the continuance of the nuisance. This would be a question 
of fact, depending on his owr personal knowledge of the existence 
of the nuisance; upon the fength of time the property remained in 
his possession; and upon the absence of any proper steps to secure 
its removal. If he leased the property out again, not knowing of the 
existence of anything injurious, or with due stipulations that the 
tenant should remedy it, 1 do not think he would be indictable. 
(Pretty v. Bickmore, L.R. 8, C.P. 401; Gwinnell vy, Gamer, L.R. 10, 
C.P. 658.) 

And it has been held, that a landlord who continued a tenancy 
from year to year was answerable for a nuisance which had been 
created since the commencement of the tenancy, and of which he had 
no knowledge, because each year that the tenancy was continued was 
a new letting. (Gandy v. Jubber, 33 LOB. 151.) But suchacase 
would clearly not be within the Penal Code, as it could not be said 
that the property with the nuisance upon it had ever been in his 
possession, or under his charge. 


A different question would arise where the party who created, or 
permitted, the nuisance sold the pro erty instead of leasing it. Here, 
according to English civil law, his liability would cease, and that of 
the purchaser be substituted. The latter pcsition was expressly laid 
down by Littledale, J., in one of the cases cited above, (R. v. Pedly, 
1 Ad. & E. 827) where he says, 


“* Tf a nuisance be created and a man purchases the premises with the nuisance 
upon them, though there be a demise for a term at the time of the purchase, so 
that the purchaser has no opportanity of removing the nuisance, yet by pur- 
chasing the reversion he ew himself liable for the nuisance.” 

The former position seems also to follow from the principle on 
which the responsibility of the landlord is rested, ois., ‘‘ that the 
receipt of rt is an upholding and continuing of the nuisance.” 
(supra, 1 Ad. & E. 826.) It necessarily follows that one who has 
parted with all interest in, and power over, the land must cease to be 
answerable in respect of it, I conceive that in such a case the pur- 
panarelbehage not oe) oe Lae s. 283. It bylnaers that the 

rc of property out on lease it neither ‘in his possession 
Li under his Change.” and the danger, &c., certainly does not arise 
from his “ doing any act, or omitting to take order wih the property”’ 
over which he has no control. As regards the seller, the case sup- 

that the danger, &c., has arisen from acts done, or omitted, by 

im while the property was in his possession. If so, he would remain 
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liable under the Code. Of course, as his possession became more 
remote in point of time, the difficulty of tracing any danger, injury, 
or obstruction to his immediate act, or omission, would become 
greater and greater. 


_ Again, there may arise many questions as to who is the person 
in whose possession, or under whose charge, the property is or was at 
the time of the wrongful act. I imagine that these words describe 
what is generally known as the occupant of premises. Where the 
owner keeps the property in his own hands, he will be the occupant: 
where he puts ina tenant, the latter will be the occupant, and the 
occupation of servants, or agents, will in either case be the occupation 
of the principal. (Rich v. Basterfield, 4 C.B. 783.) So, even a land. 
lord may, under temporary circumstances, be in possession of pre- 
mises which are leased out, as, for instance, if they are given up to 
a the purpose of executing repairs. (Leslie v. Pour s, 4 Taunt. 
49 


But although the possession of the servant, or agent, will be the 
possession of the master, the acts, or omissions, must be the personal 
acts, or omissions, of the occupant himself, In one case the captain 
and pilot of a steamer—that is, the persons in whose possession and 
charge it was—were indicted for running down a smack; and it 
appeared that when the steamer started there was a man forward in 
the forecastle to keep a look out, that the accident happened at night, 
when the captain and pilot were on the bridye between the paddle 
boxes, and that no person was forward on the look out at the time. 
Park, J., said, 


** Then the captain is not responsible in felony. It is tho fault of the person 
who ought to be there, and who may have disobeyed orders. In a criminal case 
every wan is respousible for bis own act; there must be some personal act. 
These persons may be civilly responsible.”’ 

At the conclusion of the case a juryman asked, “ Is the captain 
bound to have a person on the look out?” 


Alderson, B., answered, 


_ he is, buat not criminally.”” (1 Russ, 881. See, too, Daniel v. 
Metropolitan Nailway Co., L.K. 8, C.P. 216, 519.) 


This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the usual 
precautions to have a person on the look out. If the captain of a 
steamer were to go quietly to sleep, knowing perfectly that there was 
no watch on deck and that there would be no watch, he would be 
criminally hable, for this would bea direct act of personal miscon- 
duct. hat the judgment meant was, that if he had reason to believe 
that the proper precautions were sti 3 taken, he would not be 
answerable if those precautions were in fact neglected without his 
knowledge. (Dickenson v, Fletcher, L.R. 9, C.P. t acc.) 


Again, who may be said to be “‘in charge’’ of property? I con- 
ceive, only the person whose duty it is, in consequence of that position, 
to door refrain from the particular act which is the ground of com- 

laint. If I put a servant in charge of my house during my absence, 

e will be answerable if he lets rockets out of the windows, so as 
to frighten the horses of passers-by, But he will certainly not be 
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answerable for omissions to repair, which he has neither power, nor 
authority, to do. 


Again, can a person be said to be in charge of property, because he 
has a particular duty cast upon him in respect of it? For instance, 
a landlord who is bound to make all repairs in a house? Municipal 
Commissioners whose duty it is to keep the roads in order? Civilly, 
the landlord and the Commissioners would certainly be liable to any 
one who was injured yy their neglect. (Payne v. Rogers, 2 H. BI. 
349; Mersey Docks v. Gibbs, L.R. 1, H.L. 93.) Criminally, I think, 
the landlord would not be liable, but that the Commissioners would. 
Upon the latter point, however, I advance my opinion with very 
great diffidence. 

I think a landlord would not be liable merely upon his agreement 
with the tenant. The civil action rests upon he breach of his duty, 
and upon the ground that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, which 
would tend to the multiplication of suits. (Per Heath, J., supra, 2 
H. Bl. 350.) The statutory lability is limited to those who have pos- 
session, or charge, of the property, both of which words seem to me 
to involve the idea of custody, and not to refer merely to the power or 
duty of doing acts. 


As regards Municipal Commissioners, however, Act V of 1878, 
S. 226, expressly enacts that all public streets, which by s. 3, clause (0) 
are made to include roads, shall be vested in and belong to the Com- 
missioners. “Then as regards the duty cast upon them, s. 233 pro- 
vides that they “shal/from time to time cause the public streets 
to be maintained, repaired, etc.; and may make and maintain foot- 
ways in any street.” By s,107 of the tormer Municipal Act (IX 
of 1867) which followed its predecessor (Act XVI of 1856) in that 
respect, the ae of the Commissioners to repair was qualitied by the 
provision, ‘so far as the funds at their disposal will admit,’ Here, 
then, we have the roads made the property of the Commissioners, 
(Coverdale » Charlton, 4 Q.B.D. toj,) and an imperative duty cast 
upon them of repairing the highways. Now, according to English 
law, asimilar duty of repair was cast upon the inhabitants of the parish, 
and for breach of this duty an indictment would lie. No doubt it was 
also held that no indictment would le against Turnpike ‘Trustees for 
neglect of the roads ; but those decisions rested upon the principle 
that the parties properly lable were the inhabitants of the parish, who 
were at once the owners of the road and bound at law to repair it. 
(R. v. Netherthong, 2 B. & Ald. 179; R. v. Oxford and Witney, 12 
Ad. & E. 427.) It appears to me, then, that under Act V of 1878, the 
Municipal Commissioners are placed in the same position as the in- 
habitants of an English parish were at common law. It would follow, 
then, that under s. 283 they could be indicted for injury resulting from 
their own acts, or omissions. (Bathurst v. Macpherson, 4 App. Ca. 
256.) But if the nuisance complained of arose, not from any wrong- 
ful act or omission of their own, but from the wrongful act or omission 
of some person empicy eS by them, and of which they had no actual 
cognizance, they would be liable to action (Mersey Docks v. Gibbs, 
L.R. 1, H.L. 93 ; Coe ». Wise, L.R. 1, Q.B. 711; Foreman v. Can- 
terbury, 6 shbtd. 214; Winch v. Conservators of Thames, L.R. 9, C.P. 
378) and, apparently, also |to indictment, if the nuisance were caused 
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by the acts of persons employed by them to do the particular thing, 
in the doing of which the nuisance arose. (R. v. Stephens, L.R. 1, 
©.B. 702) But Ido not think they could be indicted for injuries 
arising from the wrongful omissions of their servants, unless trace- 
able to their own personal neglect. 


It is certainly to be regretted that neither the framers of the Code, 
nor the law Commissioners should have noticed, either in their ilus- 
trations or reports, any of the very important questions to which the 
sections in this chapter give rise. 


Under all these sections it will probably be held, in conformity 
with the principles of civil law, that much preater caution will be 
required in reference to the genctal public than will be called for in 
regard toa man’s own servants who areemployed in any occupation 
of danger. Their employment is voluntary, and, from its very 
nature, gives them full notice of all the perils to which they are 
exposed, and of the precautions by which those pers may be avoided, 
Accordingly, where a workman was killed while using a machine 
for raising weights, the evidence beinyp that another, and safer, mode 
of raning weights was usual, and had been discarded by orders of 
the defendant, it was held that the latter was not hable. Pollock, 
C.B. said, “ A servant cannot continue to use amachine he knows to 
be dangerous at the risk of his employer.””) (Dynen wv. Leach, 26 L 
J. Ex 221.) But it would be otherwise if the master had directly 
conduced to the injury of his servant by any act of personal neglect. 
As, for instance, where the master was a miner and the workman 
had pointed out that a stone overhanging the works was dangerous, 
and Itkely to fall, and it did fall soon after and killed him. And, so, 
in another case, where a miner was killed by the fall of a stone upon 
him whide he was being drawn up through the shaft of the mine. 
There, it was found that the stone fell ‘ by reason of the shaft being 
in an unsafe state from causes for which the master, the defendant ‘was 
responsible.”” (Cited, Dynen v. Leach, 26 1..J. Ex. 222; Mellors wv, 
Shaw, 30 L.J. @;B. 333; S.-C. 1 B.& S, 437; Holmes ». pues 
L.J. Ex. 356; Watling » Odastler, 1.R. 6, Ex. 73; Britton v. G.W., 
Cotton Co., 7 ibd. 130.) 


So, persons engaged in a Gunpowder manufactory, in a Chemist’s 
laboratory, or in a Druggit’s shop, are expected to know the dan- 
gerous character of the articles with which they are surrounded, and 
to take the proper precaution against them. But if similar com. 
modities were left about in places open to servants, strangers, and 
the public generally, a much greater degree of precaution would be 
necessary, in guarding against danger and in giving notice to those 
who might expose themselves to risk. 


By s. 336 any rash or negligent act, by which life or safety is en- 
ieee is punishable. 


284. Whoever does, with any poisonous sub- 
Negligent con St@nCe, any act in a manner s0 rash or 
duct with respect negligent as to endanger human life, 
oo or to be likely to cause hurt or injury 
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to any other person, or knowingly or negligently 
omits to take such order with any poisonous sub- 
stance in his possession as is sufficient to guard 
against any probable danger to human life from 
such poisonous substance, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


285. Whoever does, with fire or any combustible 
matter, any act so rashly or negli- 
quneet arta gently as to endanger human life, or 
to be hkely to cause hurt or injury to 
any other person, or knowingly or 
negligently omits to take such order with any fire, 
or any combustible matter in his possession, as is 
sufficient to guard against any probable danger to 
human life from such fire or combustible matter, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 


Commentary. 
It has been held upon this section that the words “injury to any 
Been include injury to his property as well as to his person.” (R. 2. 
atha Lalla, 5 Bom. H.C.C.C. 67.) 


See note tos 277, ante p. 225. 


Whoever does, with any explosive sub- 

stance, any act so rashly or negli- 

gently as to endanger human life, or 

to any oxplosive to be likely to cause hurt or injury 

, to any other person, or knowingly 

or negligently omits to take such order with any 

explosive substance in his possession as is sufficient 

to guard against any probable danger to human life 

from that substance, shall be punished with impri- 

sonment of either description for a term which may 

extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 
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See note to s. 277, ante p. 225. 


287. Whoever does, with any machinery, any 

ate act so rashly or negligently as to 
egligent con- ‘ : 

with respecte endanger human life, or to be likely 

_ to cause hurt or injury to any other 

under the charge person, or knowingly or negligently 

omits to take such order with any 

machinery in his possession, or under his care, as is 

sufficient to guard against any probable danger to 

human life from such machinery, shall be punished 

with imprisonment of either description for a term 

which may extend to six months, or with fine which 

may extend to one thousand Rupees, or with both. 


Commentary. 


See as to unfenced machinery, Indermaur v7. Dames, LR. 2, CLP. 
311; Britton v. G. W. Cotton Co., LR. 7, Ex. 130. 


288. Whoever, in pulling down or repairing any 
building, knowingly or negligently 
omits to take such order with that 
building as is sufficient to guard 
against any probable danger to human 
life from the fall of that building, or of any part 
thereof, shall be punished with imprisonment of 
either description for a term which: may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


989. Whoever knowingly or negligently omits 
Negligence with tO take such order with any animal 
respect toany in his possession as is sufficient to 
aa guard against any probable danger to 
human life, or any probable danger of grievous hurt 
from such animal, shall be punished with imprison- 
ment of either description fora term which may ex- 
tend to six months, or with fine which may extend to 
one thousand Rupees, or with both. 
Commentary. 
See note to 5. 277, ante p. 225. 


Negligence with 
to pulling 
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The principal point to be considered under this section will be the 
knowledge that the defendant had of the dangerous properties of the 
animal. Where the very nature of the animal gives him warning, 
his knowledge will be assumed; as, for instance, if a person were to 
choose to make a pet of a tiger, or a bear. Otherwise, express know- 
ledge will have to be shown, in order to involve the necessity of un- 
usual caution. Where injury is done by a horse, apony (R. v. Chand 
Manal, 19 Suth. Cr. 1) a bull, or a dog, and it is not shown that 
the animal was peculiarly vicious, or that his vice was known to 
his master, no mdictment could be maintained, unless he had neg- 
lected the ordinary precautions employed by every one who uses 
such animals, (flammack v. White, 31 L.J.C.P. 129; S.C. mt 
C.B.N.S. 588; Cox v. Burbidge, 13 C.B N.S. 430; S.C232 L.J.C.P. 
8g; 4 RJ. & P.3a59; 3 Mad. H.C. Appx. xxxiii; S.C. Weir, 72 [98}.) 
But if the anmmal had evinced a savage disposition, to the knowledge 
of the owner, tt would not be necessary to shew that he had actually 
injured any one. (Worth v, Gilling, LAR. 2, C.P. 1.) And if the 
owner appoints a servant to take care of an animal, all facts showing 
is character which are known to the servant are, in view of the law, 
known to the master, so as to make him answerable for their con- 
sequences. (Baldwin a Casella, L.R. 7, Ex. 325.) And although 
nouce of its vicious habits will not necessarily, and as a matter 
of law, be sufhment, if given to any servant, still if such notice is 
given to one who is entrusted, even occasionally only, with the 
conduct of the detendant’s business, with the intention that it should 
come to the knowledge of the defendant, it as for the pay to say 
whether or not it amounts to notice to him It wall be for them to 
say, whether the persons who received actual notice stood in such a 
aiiton to the defendant that it was their duty to communicate the 
notice to him, and whether in tact they did so communicate it. (Apple- 
bee oe. Percy, E.R. 9, CLP. 047, 058.) 


Where the animal is known to be mischievous, the rule of civil law 
scems to be to infer neghpence absolutely, from the mere fact that 
an injury has tollowed. Where the injury arose from a savage 
monkey, Lord Denman laid down the law as follows : 


“The conclusion to be drawn from an examivation of all the authorities 
appears to be this, that a person keeping a mischievous animal, with knowledge 
of ite propensities, is bound to keep it secure at As perel ; and that if it does 
mischief, negligence is presumed, without express avorment. The negligence 
ia in eeepig auch an animal after notice.”’ (May © Burdett, 9Q.B. 112: See 
Fletcher v. Rylands, L.R. 1, Ex. 231) 


It is probable, however, that the interpretation of this section would 
be stricter, as is always the case where the doctrine of constructive 
negligence is applied to criminal law; and that if every proper and 
reasonable precaution had been taken, no criminal indictment would 
lie, even though the animal finally escaped and did damage. A good 
deal would also turn upon the lawfulness of the object for which 
the creature was kept. Even if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine 
would not be applied toa keeper of a Government menagerie. If 
it were, such an institution would become impossible. Again, it 
would be a different thing il it could be shown that the animal was 
justifiably kept for purposes of self-defence. Accordingly, where a 
man got ito the garden of another by mght and was there injured 
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by a dog, and it appeared that the dog was kept for the protection 
of the garden, and was tied up all day, but was let loose at night: 
Lord Kenyon said, 

‘“‘ That every man had a right to keep a dog for the protection of his garden, 
or house: that the injary which this action waa calculated to redress was, 
where an animal known to be mischievous was auffered to go at large, and the 
injury therefore arose from tho fault of the owner in not securing euch animal, 
Bo as not to endanger or injure the public: that here the animal bad been 

roperly let loose, and the injury had arisen from the plaintif’s own fault 
in Incautiously going into the defendant's garden after it had beon shut up.”’ 
(Brock v. Copeland, 1 Esp. 203 ) 


On the other hand, where a commoner turned out on a common, 
across which there were public footpaths, a horse which he knew to be 
vicious and dangerous, and tt kicked and killed a child, it was held 
that he was criminally hable, though the child had strayed on to the 
common a Ittle way off the path. And the majority of the Judges 
seemed to be of opinion that the result: would have been the same, 
though the child had strayed a considerable distance from the path. 
(R. uv. Dant, 34 EJ MAC. rig; S.C. E & Co 5670) Under s. 289 the 
question would be merely one of fact; was the danger which followed 
one which was rendered probable by fetting loose such an animal 
in such a place? 


The defendant 1s only bound to guard against probable danger ; 
thatis, such danger as may be calculated to arise from the nature cf 
the beast itself. But [ conceive that no indictment would he if 
an injury arose to any one from his own obstinate and foolhard 
conduct in venturing too near it, with full knowledge of its quali- 
ties. And even in civil cases, Lord Dexman said, that if the injury 
was solely occasioned by the wilfulness of the plamnuff after warning, 
that might be a ground of defence. (May v. Burdett, 9 Q.B. 113.) 


Here also, as I have remarked before, a greater degree of precau- 
tion will be necessary in dealing with the general public than will be 
required in the case of servants, who take the risk with full knowledge 
of it. A livery stable-keeper who knowingly sent a vicious, untrained 
horse to a customer to ride, without informing him of its qualities, 
would be liable under this section. But he would not be so if he 
merely put a rough-rider upon the horse’s back to break him in, 
iheugh in fact the man were thrown and killed. 


290. Whoever commits a public nuisance in any 
case not otherwise punishable by this 
Code, shall be punished with fine which 
may extend to two hundred Rupees. 


Commentary. 

See note to s. 277, ante p. 225. The fact that a prostitute visits 
a dik bungalow, after being warned by the person in charge not to 
do so, is not indictable under this section, when she was not shown 
to have annoyed any one, or committed any i beyond 
what was involved in her attending upon a traveller at his request. 
(R. v. Mussumat Begum, 2 N.W.P. 349.) Persons who on a public 
road induce villagers to play at cards and win money from them, are 
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guilty of a nuisance under this section (Mad. H.C. Pro., 28th Jan. 
1878: S.C. Weir, 73 [100]) though gambling in a private house is not 
cr se such an offence (Mad. H.C. Pro., 25th Feb. 1879; S.C. Weir, 74 
100].) ‘The omission to prevent ponies, or buffaloes, straying is not, it 
has been held, punishable under this section, (Joynath v. Jamul, 6 
Suth. Cr. 71; Onooram v. Lamessor, 9 7d. Cr. 70.) 


A sentence of rigorous imprisonment in default of payment of the 
fine imposed under this section is legal (R. vy, Yellamandu, 5 Mad. 
157.) 

291. Whoever repeats, or continues, a public 

ane , nuisance, having been enjoined by any 
ee public servant, who has lawful author- 
injunction to dis- ty to issue such mjunction, not to 
continue, : . 

repeat, or continue, such nuisance, 
shall be punished with simple imprisonment for a 
term which may extend to six months, or with fine, 
or with both. 


See Cr. PLC. 5s. 133. 144, ante pp. 158, 159. 


292. Whoever sells, or distributes, imports, or 
prints for sale or hire, or wilfully 
exhibits to public view, any obscene 
book, pamphlet, paper, drawing, paint- 
ing, representation, or figure, or attempts or offers 
so to do, shall be pumshed with imprisonment of 
either description for aterm which may extend to 
three months, or with fine, or with both. 


Sale, &e ’ of ob- 
acene books 


Keeeption.—This section does not extend to any 
representation sculptured, engraved, painted, or 
otherwise represented, on or in any temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 


Commentary. 


Sec as to this section and ss. 293 & 294, note to s. 277, ante p. 225. 

The word “obscene” is one of considerable ambiguity. In one 
sense, Hiram Power’s Statute of the Greek Slave, Ruben’s picture 
of the Judgement of Paris, and the works of Martial or Catullus, must 
be considered as obscene, that is, as capable of exciting sensual 
feelings. But it could not be endured that a shopkeeper should be 
prosecuted for selling copies of the works just mentioned. I conceive 
that the word must be limited to those productions, the primary and 
palpable result of which is to excite to lust. Whatever may have 
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been the original object of such writers as Martial or Catullus in 
their amatory odes, in the present day they are bought and read as 
monuments of a classical age. Nor can there be any greater indelicacy 
than the delicacy of those who profess to find impropriety in some 
of the noblest works of painting and sculpture that have descended 
to our times. But, however difficult it may be to draw the line in 
words, the distinction between the two cases will generally be bold 
enough, In the language of Cockburn, C.J., “the test of obscenity 
is this, whether the tendency of the matter charged as obscenity is 
to deprave and corrupt those whose minds are open to such immoral 
influences, and into whose hands a publication of the sort may fall.”’ 
Therefore, where a person was indicted for selling a book called 
“The Confessional Unmasked, ”’ shewing the depravity of the Romish 
Priesthood, the iniquity of the confessional, and the questions put to 
females in confession, and it was found that half of the book was 
grossly obscene, but that the defendant sold it not for gain, nor for 
the purpose of prejudicing good morals, but for the purpose of expos- 
ing what he considered to be the errors of the Church of Rome, a 
conviction was supported. ‘Fhe Court held that the immediate 
motive of the defendant was not the question, Tf, in fact, the work 
was one of which it was certain ‘that it would suggest to the minds 
of the young of cither sex, or even to persons of more advanced years, 
thoughts of a most impure and lbidinous character,’ then its sale 
was a criminal offence, and it was immaterial that the defendant 
had in view an ulterior object which was innocent, or even laudable. 
The law assumed that he contemplated those results which would 
naturally flow from the perusal of the treatise. (R.v. Hicklin, E.R. 
3 Q.B. 360,371; Empress v. Indarman, 3 All. 837.) And it makes 
no difference that the obscene matter is contained tn an accurate 
account of a judicial proceeding. (Stecle » Brannan, L.R. 7, C.P. 
-) 


293. Whoever has in his possession any such 

_ obscene book, or other thing as is men- 

tioned in the last preceding section, 

boom cr le vr for the purpose of sale, distribution, 

| or public exhibition, shall be punished 

with imprisonment of either description for a term 

which may extend to three months, or with fine, or 
with both. 


294. Whoever sings, recites, or utters in or near 
any public place any obscene song, 
ballad, or words to the annoyance of 

others, shall be punished with imprisonment of either 
description fora term which may extend to three 
months, or with fine, or with both. 


~~ SO 


The words of this section, which make it necessary that the place 
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should be public, and that the act should be to the annoyance of 
others, seem to point to such open obscenity as would have been a 
nuisance at common law. 

‘It seams an established principle, that whatever openly outrages decency 
and is injurious to public morals, is a misdemeanor at common law.” (R. 8. 
Crunden, 2 Uamp. 90 n.) 

According to English law, such an act, even if committed in a place 
of public resort, was not indictable if any one person could have been 
annoyed by it. (Arch. 792.) But though the plural word ‘ others’ is 
used in this section, it includes the singular number under s. g, unless 
the contrary appears from the context. There certainly is no reason 
why a person who bawls out an indecent song in a railway carriage, 
to the annoyance of a single lady, should not be punished for it. 


An omnibus is a public place for this purpose, and so, of course, 
would a railway train be (Arch. 792), or any other place where a great 
number of persons might be affected by the criminal act. (R. 2, 
Thallman, 33 L.J.M,C. 59; S.C... & C. 326); or a public urinal. (R. 
v. Harris, LR. 1, C.C. 282.) 


“Tn considering whether a particular locality ia a public place or not, the 
Courts look at it in respect to the manner in which it was used at the time of 
the alleged offence. Thus, if a villuge storehouse to which people resort for the 

urchuse of goods, ora shop in which medicines are sold, ia locked up at night, 
It then conses to be a public place, though it was such during the day. And the 
general principle seums to be, that the place must be one to which people are at 
the time privileged to resort without an invitation. On the other hand, any 
ae may be made public by a temporary assemblage ; and the exclusion of a 
ow porsuna is not alone safficieut to prevent ita being such.” (1 Bishop, 8, 315.) 


A charge under s, 292 or 294 should be specific as to the words, or 
representations, alleged to be obscene, and the Magistrate should 
expressly state what he finds to have been exhibited, or uttered, so 
that the legality of the conviction may be open to examination on 
appeal. (R.v,. Upendronath, 1 Cal. 356.) 


294A. Whoever keeps any office, or place, for 

. the purpose of drawing any lottery 

omens lottery: not authorized by Government, shall 

be punished with imprisonment of 

either description for a term which may extend to 
gix months, or with fine, or with both. 


And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on any 
event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any 
such lottery, shall be punished with fine which may 
extend tu one thousand Rupees. (Act XXVII of 


1870, 8. 10.) 
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Commentary. 
See Act XXVII of 1870, s. 13, ante p. 118. 


‘““No charge of an offence punishable under s. 904A, shall be cntertained by 
any Court anlees the prosecution be instituted by order of, or under authority 
eer Local Goverument.” (Act XXVI1 of 1870, a 14; Crim. Pro. Oude, 
s | 


CHAPTER XY. 
OF OFFENCES RELATING TO RELIGION, 


Whoever destroys, damages, or defiles any 

bt place of worship, or any object held 
njuring or de. 

filing uw place of sacred by any class of persons, with 

‘ine 6the intention of thereby insulting the 

of ary yeligion of any class of persons, or 

with the knowledge that any class 

of persons is likely to consider such destruction, 

damage, or defilement as an insult to their religion, 

shall be punished with imprisonment of either de- 

scription for a term which may extend to two years, 

or with fine, or with both. 


class. 


296. Whoever voluntarily causes disturbance to 
any assembly lawfully engaged in the 
_Distarbing sre: performance of religious worship or 
ligious assembly. een ; : 
religious ceremonies, shall be punished 
with imprisonment. of either description for a term 
which may extend to one year, or with fine, or with 
both. 


997. Whoever, with intention of wounding the 
feelings of any person, or of insulting 
the religion of any person, or with the 
knowledge that the feelings of any 
person are likely to be wounded, or that the religion 
of any person is likely to be insulted thereby, com- 
mits any trespass in any place of worship, or on any 
place of sepulture, or any place set apart for the 
performance of funeral rites, or as a depository for 
the remains of the dead, or offers any indignity to 


on 
te 


948 OFFENCES RELATING TO RELIGION. (Chap. XV & XVI, 


any human corpse, or causes disturbance to any 
persons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 


Acts done by a co-owner of property in the exercise of his rights of 
property cannot amount toa trespass under the first portion of this 
section, unless they amount to an exclusion of the other co-owners 
from their rights (ve Khaja Mahomed Hamin Khan, 3 Mad. 178.) 


998. Whoever, with the deliberate intention of 

wounding the religious feelings of any 
Uttering words, 

&e., with deliter. person, utters any word or makes any 


ato gota, =t? «sound in the hearing of that person, 


gious feclings of or makes any gesture in the sight of 
wuy person. ; : 

that person, or places any object in the 
sight of that person, shall be punished with imprison- 
ment of either description for a term which may 
extend to one year, or with fine, or with both. 


Commentary. 


These sections are of so dangerous a character, that it is most 
necessary to beac in mind the general exceptions contained in 
ss, 76-80. It is clear that a missionary or teacher, dond fide pursuing 
his calling, could not be indicted for any offence he might give to 
others ; nor, of course, could a Magistrate, who felt it to be his duty 
to prevent or interrupt a religious procession ; nor a Municipal 
Commissioner, or Engineer, who dug up a burial ground, or threw 
down a mpe in the performance of some public Work : nor a person 
who did such an act upon ground which was lawfully his own, what- 
ever might be the offence given thereby. 


The original framers of the Code say in reference to s. 298, (p. 48.) 


“In framing thie clause we had two objects in view: we wish to allow all fair 
latitude to religious discussion, and at the same time to prevent the professors 
of any religion from offering, under the pretext of auch discussion, intentional 
insults to what is held sacred by othera. We do not conceive that any person 
can be justified in woundiug with deliberate intention the religious feelings of 
his neighbours by words, geature or exhibitions. A warm expression dropped 
in the heat of controversy, or an argument urged by a person not for the par. 

of insulting and annoying the professors of a different creed, but in 
aith for the purpose of vindicating his own, will not fall ander the definition 
contained in this clause.’’ 

Notwithstanding this explanation the complaints against this 
section were numerous, not only from the Missionaries, but from the 
Company’s Judges, one of whom, Mr. Giberne, Judge of the Bombay 
Sudder Court, says, “ this clause might, I think, be excluded, for it 
almost amounts to a prohibition of preaching the Gospel.”” In com- 
menting upon these criticisms the Commissioners quote the above 
passage, and go on to say— 
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‘We understand these instancea to be mentioned ag indicative of the atrict- 
nese with which the definition is to be construed, so as not to make a person 
criminally liable for words, &c., wounding the religious feelings of auother, 
uoless a delhberate intention eo ta wound his feelings be unequivocally mani- 
feasted, aa it would be by mere mailing aod abuse, and by offensive attacks upoa 
his religion, under the pretext of discussion, without any argament which an 
impartial arbiter could possibly beheve to have been addressed to bim in good 
faith merely tor the purpose of convincing bim of the truth. It is here to be 
observed, that it as not the impression of the offended party that is to be 
admitted to decide whether the words uttered deserve to be considered as 
insultiog, and whether they were uttered with the deliberaty intention of 
inguiting ; these are points to be determined upon ccol and calm consideration 
of the circumstances by the Judge. ‘Jbe intention to wound must be 
deliberate, that 18, not conceived on the sudden iu the course of 
bat premeditated. [ft must appear, net ouly that the party, 
iu a discuasion with another on the subject of the relsgian professed by that 
other, in the course of the argument consciously weed words likely to wound hie 
religious feelings, but that he entered inte the diseugsion with deliberate pur. 

yee of su offending tia. To other pla es an the Code, a party us held guilty af 
i. Cuunes a certain effect, the cousny af whieh pean offen, tutending ty cause 
that effect. or fueoreny teat how ach pons (ee sy Co crmse th, Shese, there vas 
marked difference ; although the party uttering off neces words might te eon 
sclouaat the moment of raiher ging ther tye tia acy! ithels toe wots the feclinys 
of hiv audience, Yefatat Were apparent beoattered (hem en the spur of the ovca- 
gion, ta good faith, sroply te tether his aognments that he died pot take 
advantage of the oot aon te utter them qa puoruinee ct deitherate purpose to 
offend—ine weuid net, we thauk, beatvbhe to eomvictteu under e. ON Tt, low. 
ever, & party were te dsrce bimeclt upon the atteption of apother, sddressing to 
bin, iRh Involuntary heurer, ut Vustabtingr IIVeCTING peadiiet his relipaon, hea would, 
we conceive, fall under the degnition, tor the reasonable intyrence from his 
conduct would be. that he had a deliberate intention Of wouadig the religious 
feelings vf his hearer | (Second Report, IS47, #. Yul ) 


Phave thought it important to give the above extracts at cons 
siderable length, as showing what was really meant by those to 
whom we are indebted for this Clause. At the same time L cannot 
but feel most apprehensive of the effect of a section which requires so 
much gaplanation, and is susceptible of so many refined distinctions, 


CHAPTER XVI. 
OF OFFENCES AFFECTING THE 
HUMAN BODY. 
OF OFFENCES AFFECTING LIFE. 


299. Whoever causes death by doing an act with 
the intention of causing death, or with 
ieee bom the intention of causing such bodily in- 
Jury as is likley to cause death, or with 
the knowledge that he is likely by such act to cause 
death, commits the offence of culpable homicide. 


illustratiogs. 
(s) A lays sticks and turf over a pit with the intention of there- 
32 


250 CULPABLE HOMICIDE. (Chap. XVI, 


by causing death, or with the knowledge that death is likely to be 
thereby caused. Z, believing the ground to be firm, treads on it, 
falls in, and is killed. A has committed the offence of culpable 
homicide. 

(4) A knows Z to be behind a bush. Bdoes not knowit. A, 
intending to cause, or knowing it to be likely to cause Z’s death, 
induces B to fire atthe bush. 6B fires and kills Z. Here B may be 
een no offence : but A has committed the offence of culpable 

omicide. 


(c) A, by shooting at a fowl with intent to kill and steal it, kills 
B, who is behind a bush ; A not knowing that he was there. Here, 
although A was doing an unlawful act, he was not guilty of culpable 
homicide, as he did not intend to kill B, or to cause death by doing 
an act that he knew was likely to cause death. 


Commentary. 


To constitute the offence of culpable homicide, not only must the 
act of the offender have caused death, but it must have been done 
with the intention that death should be caused, or with the know- 
ledge that death was likely to be caused by the act. Thus, where a 
snake-charmer placed a snake, the fangs of which he knew he had 
not extracted, upon the head of a spectator whom it bit and killed, 
he was convicted of culpable homicide, and punished under s. 404 
and not 404A on the ground that he had done an act with the know- 
ledge that it was likely to cause death, though without any intent, 
(Empress v. Gonesh, 5 Cal. 351.) 


Intention must not be confounded with wish. Suppose a man dis- 
charges a ae at another. Hle may either wish to kill him, as, for 
instance, sf the person aimed at is his enemy ; or he may intend to 
kill him, but wish that his death could be avoided, as a criminal 
firing ata policeman to avoid arrest ; or he may intend to wound 
him, knowing that the wound may be fatal, but neither wishing nor 
intending that it should be so; or he may simply fire at him, as a 
man often did in a duel, neither wishing nor intending either to kill 
or wound, but merely aiming in the direction of his opponent, and 
taking his chance of any consequences that may follow. If in any 
one of these instances death ensued, the act would be culpable homi- 
cide, unless legally justifiable. 


Upon a charge of culpable homicide, whether amounting to murder 
or not, it is for the prosecution to establish the intention or know- 
ledge which the law requires to make up the offence. (R. a. Sheikh 
Choollye, 4 Suth. Cr. 35 ; S.C. 1 Wym. Cr. 5.) Where these are not 
established, or where they are negatived, the prosecution must fail. 
(5 R.J. & P. 217.) It is not, however, to be supposed that direct 
evidence of the prisoner's mental condition is necessary. The 
circumstances which prove the act will in general prove the knowledge 
or intention. Itis afair presumption that every man knows the pro- 
bable result of the act which he does, and if he knows the result then 
it is an equally fair inference that he intends it, #.¢., that in a es 
act he contemplates that it will lead to that particular result. (R. v. 
Pooshoo; 4 Suth. Cr. 33; S.C. 1 Wym. Cr. 9.) Sometimes this pre- 
sumption is so violent that it can only be rebutted by establishing 
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special ignorance on the part of the defendant. For instance, if a 
savage, who had never seen fire-arms, were to discharge a gun at 
another, no inference could be drawn that he intended to kill, In the 
case of an ordinary person, the inference would be irresistible, Some- 
times the presumption is so weak that it can only arise by showing 
special knowledge. If a physician were to cane a patient who had 
heart disease, it might robably be assumed that he Vance his act was 
likely to cause dean. Vn the case of an ordinary person, the contrary 
presumption would be the fair one. 


Cases in which death is caused while the person is doing an unlaw- 
ful act, or a lawful act ina neghgent or improper way, are always 
treated by the English law as manslaughter. “They will be culpable 
homicide under the Penal Code if the death was mtended, or might 
fairly have been foreseen. For instance, if a paintsman were to goto 
sleep at his post when a train was known to be an its way to the place, 
anda death ensued, this would be manslaughter, and culpable homicide 
too. But if he left his post for a short interval, in violation of express 
general orders, ata time when no train ought to have been on its 
way, and dunng his absence a tram which no one could have antict- 

ated arnved, and a fatal acerdent took place, this would certainly 
ie manslaughter by English law. Butt the jury were of opinion, 
as they probably would be, that he could not have known that his 
absence was likely to cause death or eny accident, it would not be 
culpable homicide, though it would be punishable under ss. 336-338, 
304A, according to the injurious resuits, if any, which followed from 
it. So, if a man unlawfully struck another a blow which, under 
ordinary circumstances, would not be dangerous, but which in 
consequence of the person struck having a diseased organ, such as an 
enlarged spleen, actually caused death, this by Enghsh law would be 
manslaughter. But it would not be culpable homicide, unless the 
defendant knew of the disease which rendered his act likely to be 
fatal. (R. ov. Punchanun, 5 Suth. Cr. 97; S.C.1 Wym. Cr. 77; 
Empress v, Fox, 2 All. 522; Empress v. Gonesh Dooley, 5 Cal. 351; 
Empress v. Randhir 3 All. 597.) 


This section only speaks of acts done, but by 6.32 fante p. 23) 
words which refer to acts done are extended to illegal omissions, 
unless the contrary appears from the context. The Code as origin- 
ally drawn (s. 294) included in the definition of culpable homicide 
the case of a person who * omits what he ts legally bound to do.”’ 
As illustrations, were given the cases of a hired guide who deserted 
a traveller in a jungle, where he dies ; of a person legally bound to 
supply food to the mother of a suckling child who omits to do so, 
knowing that the mother’s death may result, and the mother sur- 
vives, but the child dies ; and of a person who keeps another in 
wrongful confinement, and being in consequence bound to supply 
him with everything necessary for his life omits to procure medical 
advice for him, knowing that he is likely to die for want of it. In 
commenting upon this section, the Commissioners give the following 
as further instances of their meaning :— 


‘*A omits to tell Z that a river is swollen so high that Z cannot safel 
attempt to ford it, and by thie omission voluutarily causes Z's death ; this is 
murder, if A isa peon stationed by authority to warn travellers from attempt- 

to ford the ricer. It is murder, if A isa guide who had contracted to con- 
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duct Z. Itis not murder, if A is person on whom Z has no other claim than 
that of bumanity.’”’ 


«A gavage dog fastens on Z. A omits to call off the dog, knowing that if the 
dog be not called off it ia likely that Z will be killed. Z is killed. This is mur- 
der in A if the dog belonged to A, inasmuch as his omission to take proper 
order with the dog is illegal. (s. 289.) Butif A bea mere passer-by it is not 
murder.”’ (Report 1837, p. 55 ) 


It is curious that the Code, as at present framed, contains no instance 
of illegal omissions amounting to culpable homicide. Of course, the 
absence of such illustrations does not affect the force of the law, 
since I conceive that the united effect of the present ss, 299 & 32 is 
exactly the same as that of the old s. 294 as quoted above, 


It must not, however, be supposed that every omission, or even 
every improper omission, Is punishable as illegal, Ina case before 
the Court of Criminal appeal in England, the facts and law were stat- 
ed as follows by Lr/e, ©. J.:— 


“The facts of the ease area, that the prisoner did not take ordinary care to 
procure the aid of a midwite when her daughter was in child-birth. The conre- 
quence wasthat the daughter died. Was the not ashing tor that aid a breach 
of duty for which she is responsibio ania Criminal Court? We must. take it, 
that if the prisoner had used ordinary eare, she could have procured the aid of 
amidwife, But the person who calle ma nidwife usaally pays for her assistance, 
There ia no proot here that the prisoner had any meana at her disposal for the 
purpose of paying the midwife, The prinoner cannot, | think, be beld 
eriminally responatble for not asking for thut atd TD cannot find that this case 
comes within the principle of any of the cases that have been cited. In cases of 
Impridonment, when the persoon themeyelves are helpleas, che duty of rendering 
pecoasmry vwaistanes to them oa cast on those who have charge of them ‘Pha 
liko principle applies to the case of children, who are helpleas on account of 
their tender years, (Rov. Ganga Singh, O N.W.P th) The case of an appren- 
tice, where a duty of mamtenance ia imposed by law or contract, 1s also distin. 
guishable fromthe present. Here, the daughter of the prisoner was quite beyond 
the age of childhood fo cannot find any authority for saying that there was 
sucha breach of duty on the part of the prisoner as rendered her liable to con- 
viction for manslughter.’” (Ro oe. Shepherd, 381 L JEG. 102; 8.C. L. & C. 
147.) 

Even if it had been shown that the prisoner had, 1n fact, had money 
of her own sufficient to defray the midwife’s charges it would, I con- 
ceive, have made no difference. There 15 no legal obligation upon 
any one to spend money in charity. It may be inhuman, but it ts 
certainly not illeyal, to allow a beyyar to starve, or a sick man to die 
for want of medical advice, 


And, so, where a mistress was indicted for causing the death of her 
servant by neglecting to supply her with proper food and ee 
Erle, C.J]., satd, “Phe law clearly is, that if a person has the custody 
and charge of another, and neglects to supply proper food and lodging, 
such person is responsible, it from such neglect death results to the 

erson in custody, But it is also equally clear that when a person, 

aving the free control of her actions, aiid able to take care of herself, 
remains in a service where she is starved and badly lodged, the mis- 
tress is not criminally responsible for any consequences that may ensue, 
The question in the present case is, whether there is evidence that 
the deceased was reduced to such a state of body and mind as to be 
helpless and unable to take care of herself, or that she was so under 
the dominion and restraint of her mistress as to be unable to withdraw 
herself from her control. If there was substantial evidence to go to 


Sec. 200. ] MURDER. 253 


the jury upon either of these points, the conviction must, of course, be 
sustained.” (R.v. Smith, L. & C. 607, 624; S.C. 34 L.J.M.C. 153.) 


Where there has been an omission of a clear legal duty, it is still 
necessary to show that the death was absolutely traceable to it, or 
accelerated by it. If a parent, being able to supply medical aid to 
his mfant child, refuses, or neylects to do so, and the child dies, the 
parent 1s not guilty of culpable hormude, unless it can be shown 
that the child’s hfe would have been saved or prolonged if: medical 
aid had been supphed. Several cases of this sort have arisen in 
England, with reterence toa partrular sect, whose religion forbids 
them to interfere with the dispensations of Providence by calling in 
human assistance in case of dlness (Rov. Motley, 8 O.B.D. 571.) 


Under ss. g6o-gg2 breaches of contiact. or dlegal omissions, are 
punishable, whether any myury follows trom the omission at not. 


Under English fiw, even where the deceased has voluntarily done 
the act which caused das death, awill sail be culpable homicide if 
Wowas done trom an apprehension of rmumediate vaghenee, As, for 
instance, Where, on beige attacked, he threw himself into a river, 
or yumped out of a window, provided the apprehension was well 
grounded and justified by the circumstances. And, so, it was held 
to be culpable homicide in a case where the prisoner cammiutted an 
assault upon the deceased while he vas on horseback, and pursued 
him ashe was riding away, upon which the deceased spurred bis 
horse and was thrown by uo and killed (1 Russ. 676, Arch. §38) 
The principle incall these cases was, that a person whois attacked 
has arieht tomake his escape by every possrble means; and at his 
death happens from the means to which he as driven, the person by 
whose ita act he mcampelled to such extremity 1s responsible 
for the consequence. But the violence threatencd must be such as 
would fairly warrant the step taken. A man would not be justified 
in deaping out of a window to avoid having his ear boxed, On the 
other hand his conduct should be considered wath reference to the 
state of excitement and alarmin which he was at the moment, and 
not as if he had time to deliberate want, on the whole, would be most 
prudent. Butwhere the prisoners were mdicted for the murder of 
two boys, and it appeared that the deceased, having allowed their 
cattle to stray on the puscner’s fields, were pursued by the latter and 
fied towards the river, in which they were found drowned the next day, 
it was held that no crime, under the circumstances, was established. 
(Woolee v. Sambhoo, 1 M. Dig. 167, § 434.) 


Under s. 299 the above class of cases seems to be excluded. That 
section appears to assume that the death ts caused by the act of the 
accused, and by an agt which he intended, or knew to be likely, to 
cause death. This can hardly, without great straining, be said of a 
death which results entirely from the voluntary and untoreseen act of 
the deceased himself, and which would never have happened from any 
act done or intended to be done by the prisoner. The principle of 
Enghsh Jaw is completely different. An English Jurist looks rather 
to the character of the act than to the intention with which it is done, 
and holds that death resulting from the negligent performance of a law- 
ful act, or from any performance of an unlawful act, must at the very 
least be culpable homicide, whatever were the intentions of the agent. 
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So far was this principle carried that it was held that where a a 
son engaged in an unlawful act undesignedly killed a man, the kill- 
ing would be murder if the unlawful act were felony, and culpable 
homicide if only a misdemeanor. 


“If a man shoot at another's poultry, with the intent to steal them, and by 
accident kill a man, it is murder; if without such intent, it is manslaughter ; 
at i of shooting at the poultry being unlawful, but not felonious.” (1 Russ. 

This was certainly pushing the principle to the borders of the 
ludicrous, Such a case is expressly decided by /J/ustratton (c) not 
to be even culpable homicide, (ante p. 252) and see the Report of 


1836, pp. 63-65. 


Eeplanation 1.—A person who causes bodily in- 
jury to another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have 
caused his death. 


Explanation 2.— Where death is caused by bodily 
injury, the person who causes such bodily injury 
shall be deemed to have caused the death, although 
by resorting to proper remedies and skilful treat- 
ment the death might have been prevented. 


Commentary. 


It is also murder where the prisoners have inflicted a wound which 
renders necessary a surgical operation, as, for instance, an amputation 
and the party sinks under the effect of it. (R.v. Suntoo, 3 M. Dig. 
127, § 174.) And, conversely, if a man be wounded, and the wound 
turn to a gangrene, or fever, for want of proper applications, or from 
neglect, and the man die of the gangrene or fever; or if it become 
fatal from the refusal of the party to submit to a surgical operation, 
in either case the crime of murder is complete, for it is the act of the 
prisoner which has brought the other into a position in which his death 
is natural and likely. But where the wound would not have caused 
death, but it is brought on by improper applications—that is to say, 
not merely by applications which turn out not to have been the most 
judicious that might have been employed, but by applications igno- 
rantly administered by unqualified persons—this, according to English 
law, was considered not to be murder, for the death started froma 
completely different source, and was not the result of the act done. 
(1 Russ. 674.) The original framers of the Code, however, considered 
that the question of murder or no murder would turn, not upon the 
cause of the death, but the object of the wound, and give the instance 
of a person interested in the death of a young heir giving him a slight 
wound, knowing that the ignorant and unskilful treatment of those 
around him would cause it to terminate fatally, and intending such a 
result. (Report, 1837, p. 58.) The subsequent Commissionera agree 
with them that such a case, if it could be proved, ought to be treated as 
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mutder, and that it would come under the definition of the offence. 


They consider the case, however, so improbable, that they expressed 
themselves as 


‘‘Doubtfal of the propriety of putting it ae a case within the : 
(8. 299) for fear of ite leading toa latitude of construction which, under some 
supposed analogy, might include predicamenta quite beyond ite acope.*’ 


(1st Report, 1836, § 250-253.) 


Of course, the want of an illustration in no way takes from the 
meaning of the Law. 


A different case from any of the above is when a wound has been 
given, and it is suggested that the death has occcurred from the 
unskilful, or unnecesary, performance of an operation which was 
intended to cure it. In sucha case, Erle, J, said, ‘Lam clearly of 
opinion, and so is my brother AXolfe, that when a wound is given, 
which, in the judgment of compet medical advisers, is dangerous, 
and the treatment which they ban fide adopt is the immediate cause 
of death, the party who inflicted the wound is criminally responsible, 
and, of course, those who aided and abetted him in it.” (Re. Pym, 
1 Cox, C.C. 339, cited 1 Russ, 675 ) 

Explanation 3.—The causing of the death of a 
child in the mother’s womb is not homicide. But 
it may amount to culpable homicide to cause the 
death of a hving child if any part of that child has 
been brought, forth, though the child may not have 


breathed or been completely born. 


Commentary. 


Causing the death of a child in the womb is punishable under 
s. 315. The Crim. PC ,s, 174, provides for an enquiry and reportby the 
officer in charge of a Police Station, whenever he is informed that any 
person has committed suicide, or has been killed by another, or by 
an animal, or by machinery, or by an accident, or has died under 
circumstances raising a reasonable suspicion that some @ther person 
has committed an offence. 


300. Except in the cases hereinafter excepted, 
culpable homicide 1s murder, if the act 
by which the death is caused is done 

with the intention of causing death, or— 


2ndly.—If it is done with the intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 
is caused, or— 


3rdly.—If it is done with the intention of causing 
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bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or— 


4thly.—lf the person committing the act knows 
that it is so imminently dangerous that it must, in all 
probability, cause death, or such bodily injury as is 
likely to cause death, and commits such act without 
any excuse for incurring the risk of causing death or 
such injury as aforesaid. 
Illustrations. 


(a2) AshootsZ with the intention of killing him. Z dies in con- 
sequence. A commits murdcr. 


(6) A, knowing that Z is labouring under such a disease that a 
blow is likely to cause his death, strikes him with intention of caus- 
ing bodily injury. Z dies in consequence of the blow. A is guilty 
of murder, although the blow might not have been sufficient in the 
ordinary course of nature to cause the death of a person in a sound 
state of health. But af A, not knowing that Z is labouring under 
any disease, gives him such a blow as would not im the ordinary course 
of nature kill a person in a sound state of health, here A, although 
he may intend to cause bodily injury, is not guilty of murder if he did 
not intend to cause death, or such bedily injury asim the ordinary 
course of nature would cause death. 


A intentionally pives Z a sword-cut or club-wound sufficient 
to cause the death of a man in the ordinary course of nature, Z dies 
inconsequence, Here, Ais guilty of murder, although he may not 
have intended to cause Z’s death. 


(7d) A, without any excuse, fires a loaded cannon into a crowd of 
persons and kills one of them. Ais guilty of murder, although he 
may not have had a premeditated desiyn to kill any particular indi- 


vidual, 
Commentary. 


The distinction between murder and culpable homicide not amount- 
ing to murder has been very clearly laid down by Sir &, Peacock, C.J, 
ina Bengal case. (R. v. Gora Chand Gope, B.L.R. Sup. Vol. 443; 
S.C. 5 Suth. Cr. 45; S.C. 1 Wym. Cr. 39.) There he said, 


‘There are, in my opinion, several important distinctions between marder 
and culpable homicide ; au offence cannot amount to murder unless it falls 
within the definition of culpable homicide, for s. 300 merely points out the cases 
in which ‘culpable homicide ie murder.’ But an offence may amount to culpable 
homicide without amounting to murder. 


“ Calpable homicide ia not murder, if the case falls within any of the excep- 
tions mentioned in s. 300. The causing of death by doing an act with the inten- 
tion of causing death is oulpable homicide. It is also murder, unless the case 
falls within one of the exceptions iv s. 300. Causing death with the intention 
of causing bodily injury to any pereon, if the bodily injury intended to be 
inflicted is sufficient, in the ordinary course of nature, to cause death, in m 
opinion falls within the words of s, 209, ‘ with the intention of causing su 
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bodily injury as is likely to canse death,’ and is culpable homicide. It is also 
murder, unless the case falls within one of the exceptions. Sees. $00, Clause 3. 


Causing death by doing an act with the knowledge that such act is usely 
to cause death is culpable homicide, bat it is not munder, even if it doesn 
fall within any of the exceptions mentioned in a. $00, unioss it falls withia 
Clauses 2, 3, or 4 of a. 300; that is to say, unloss the act by which the death 
is caused ia done with the intention of causing auch bodily injary as the offonder 
knowe to be likely to canse the death of the person to whom the barm is caused, 
or with the intention of cunsing bodily injury to any person, and the bodily 
injury intended to be inflicted is sufficient, 1a the ordinary course of uature, to 
cause death, or unless the person committing the act. kaows that it ia so immi- 
nently depeeoue that it muat, in all probability, cause death, or such bodily 
injury ag ia likely to cause duath. 


“In speaking of acts, I, of courage, include illegal omiasiona. 


‘There are many cases falling within the words of 8.290, ‘or with the 
knowledge that he ws likely by such act ta cause death,’ that do not fall withio 
the 2nd, 3rd, or Sth Clauses of 9, 300, anch, for instance, aa the offences do. 
scribed in as. 271, 280, 361, 282, 284, 285, 286, 2X7, HBS A&A 24Y, if the offender 
knows that his act of illegal omission ia likely to cause death, aud if, in fact, it 
does cause death. Wat, although he may koow that the uct or illegal omiasion 
is sy dangerous that it ia likely to cause desth, it isnot murder, even if death is 
caused therely, unless the offender knows that it mast, in all probability, caase 
death, or euch bodily injury aa is likely to cause death, or unless he intends 
pry to cause death, or euch budily injury as is described in Clauses 2 or 8 of 
8. ; 


** Asan illustration = suppose a gentleman should drive a buggy in a mah and 

Vigent manner, or fanously along a narrow crowded atreet. ‘Te might know 
that be was likely to kill some peraon, but be might not'intend to kill any one, 
or to canse bodily injury te any one. In gach a case, if be should cause death, 
IT apprebeod he would be guilty of culpable homicide not amounting to marder, 
unless it should be found, usa fact, that he kuow that hia act was en imminently 
dangerous that it must, in all probability, caase death, or such bodily injury, 
&o , sa to bring the case within the ith Cliuse of a. 300. Inan ordiuary case 
of furious driving, the facts would scarcely warrant raoch @ finding. If found 
guilty of calpable homicide not amounting to murder, the offender might be 
punished to the extant of transportation for ten years, or imprisonment for ton 
years with fine (see aa. 3044 59); of if a Earopean or American, be would be 
subject to penal eervituds instead of transportation. It would not be right in 
gach a case that the offende: ahoald be lihle to capital punishment for murder, 
The first part. of s. 304 would uot apply to the case. That appligs only to cases 
which would be murder, if not fatling withia one of the exceptions in s. 800. If 
aman should drive a buggy furiously, not mervly along a crowded street, but 
intentionally into the midst of a crowd of pereons, it would probably be found, 
ava fart, that be koew that his act was so imminently dangerous that it must, 
in all probatality, caase death or anch bodily injary, ke. as in Clause 4, s. 300. 


‘From the fact of a man’a doing an act with the knowledge that ha is Ukely 
to cause death, it may be presumed that he did it with the inteation of causi { 
death, if all the circumstances of the case justify sach presamption ; bat I shoal 
never presume an intention to canse death merely from the fact of furious 
driving ina crowded street, in which the driver might know that bis act would 
be likely to cause death. V’resumption of intention mustidepend upon the facta 
of each particular case. 


‘** Suppose a gentleman should canse death by fariously driving op to a Railway 
Station. Sappose that it shoald be proved that he had basiness ia s distant 
of the country, may at the opposite terminus, that he was intending to 
a particalar train, and that be could not arrive at bis destination in time for 
basiness by any other train; that et the time of the furious driving it 
wanted only two minutes to the time of the train’s starting ; that the road was 
@o crowded that he must have known that he was likely to ran over some one 
and to causes death, would any une under the circumstances presume that his 
intention was to cause death? Woulg it not be more reasonable to presume 
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that bis intention was to save the train? If the Judge or Jury should find that 
his intention was to save the train, but that he must have known that he was 
likely to cause death, he would be guilty of culpable homicide, not amountin 
to murder unless they ehould elao find that the risk of causing death was suc 
that be must have known, and did know, that hia act must, in all probability, 
cause death, &c., within the meaning of Clause 4, ». 800. 


“* If they should go further, and infer from the knowledge that he was likely 
to cause death, that he intended to cause death, he would be guilty of murder 
and liable to capital punishment,’’ 


In short, where the positive intention to cause death is negatived, 
the difference between murder and culpable homicide is a mere ques- 
tion as to different degrees of probability that death would ensue. 
Where death must have been Fiws to be a probable result, it is 
culpable homicide. Where it must have been known to be the most 
aaa result, then it is murder. (R. v. Girdharee, 6 N.W.P. 26; 

.v. Govinda, 1 Bom. 342.) 


As in culpable homicide, so on a charge of murder, it lies upon the 
prosecution to make out the knowledge or intention which constitutes 
the crime. (R. v. Sheikh Bazu, 8 Suth. Cr. 47; S.C. 4 Wym. Cr. 13.) 
But if the prisoner relies upon any of the exceptions as reducing his 
guilt, it is for him to show that those exceptions existed in his case. 
‘3 R. J. & P. 40; R. #. Sheikh Choollye, 4 Suth, Cr. 35 ; S.C. 1 Wym. 

r. 5.) 

Exception 1.—Culpable homicide is not murder if 

When culpable the offender, whilst deprived of the 
homicide is not POWcr of self-control by grave and 
eae sudden provocation, causes the death 
of the person who gave the provocation, or causes 


the death of any other person by mistake or accident. 


The above exception is subject to the following 
provisos :— 


First.—That the provocation is not sought, or 
voluntarily provoked, by the offender as an excuse 
for killing or doing harm to any person. 


Secondly.—That the provocation is not given by 
anything done in obedience to the law, or by a public 
servant in the lawful exercise of the powers of such 


public servant. 
Commentary. 


For instance, nothing can well be more galling than for a man to 
have his house setered by a Sheriff's bailiff, and possibly to have his 
very bed taken from under a sick wife. But such provocation would 
not mitigate his guilt if he killed the Sheriff’s officer; and it would 
make no difference that the proceedings which terminated with arrest 
were all fraudulent, or even illegal, provided the warrant under which 
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the officer acted was a valid warrant, and provided he acted under 
it in a legal manner. But the mere fact that an officer is lawfully 
authorized to do one act does not protect his unlawful acts, so as to- 
deprive a person who assails him in anyer at such unlawful acts of 
eps of provocation, As the Commissioners say, (tst Report, 
1846, s. 227.) 

‘We apprehend that grave provocation given by anything done under cover 
of obedience to law, or under carer of ite autbority, or by a public servant, orin 


° 


defence, in excess of what is atrictly warranted by the law, In point of violence, 
or as regards the means used, or the manner of using them and the like, would 
be admissible in extenuation of homicide under this clanae, Forezample, 

the case of Wat Tyler referred to in the note ty this chapter. (Report, 1836, 
P Gi.) Here was a public officer, a tax-gatherer, who came ‘to exercieo his 
awful powers’ in that capacity, but doing so in wo manner unwarranted and 
highly offensive, Tyler was excited to‘ violent posaion,’ and in hia rage killed 
him on the spot) The Conmmosaioners pen thie way, ae far, indeed, should wa 
be from ranking aman who acted like Tyler with murderers, that we conceive 
that a Judge would exercise a sound discretion in sentencing auch a man to the 

punishment fixed by the law for manslaughter.’ 


Thirdly.—That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 


Feplanation.—Whether the provocation was grave 
and sudden enough to prevent the offence from 
amounting to murder is a question of fact. 

Lllustrations. 


(a) A, under the influence of passion excited by a provocation 
given by Z, intentionally kills Y, Z's child. “Phis ts murder, inas- 
much as the provocation was not paven by the child, and the death 
of the child was not caused by accident or misfortune in doing an 


act caused by the provocation. ; 


(a) Y paves grave and sudden provocation to A. A, on this 
provocation, fires a pistol at ¥, neither intending nor knowing himself 
tobe Itkely to kill Zo who aspen bim buat out of sayht, kills Z. 
Here A has not committed niurder, but merdy culpable homicide, 


(c) Avis lawfully arrested by Z, a buolff. As excited to sudden 
and violent passion by the arrest, and kills Z. “Uhis is murder, inas- 
much as the provocation was given by a thing done by a pubhe ser- 
vantin the exercise of his powers. 


(d} A appears as a witness before Z, a Magistrate. Z says that 
he does not beheve a word of A’s deposition, and that A has perjured 
himself, A is moved to sudden passion by these words, and kills Z. 
This is murder. 


(e) A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A is 
moved to sudden and violent passion in consequence, and kills Z. 
This is murder, inasmuch as the provocation was given by a thing 
done in the exercise of the right of private defence. 
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(f) Z strikes B. Bis by this provocation excited to violent rage. 
A, a bystander, intending to take advantage of B’s rage and to cause 
him to kill Z, puts a knife into B’s hand for that pal Bae B kills Z 
with the knife. Here B may have committed only culpable homicide, 
but A is guilty of murder. 


Commentary. 


It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. There must be some 
agate between the provocation and the resentment. (R. v. Hari 

in, 1 B.L.R.A. Cr. 11; S.C. 10 Suth Cr. 26.) As explained above, 
“the provocation must be grave and sudden enough to prevent the 
offence from amounting to murder.’’? The violence used must not be 
“in a cruel or unusual manner.”’ 


Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tail and dragged him along the park, and the 
boy died of the injuries he thereby received, this was held to be 
murder. So, where two soldiers forced their way into a public house 
when it was closed at night, and one killed the landlord who was 
struggling to get them out, this was held to be murder, because the 
landlord had a right to put them out of the house. (1 East, P.C. 237, 
288.) 


On the other hand, where the provocation has been very violent, 
killing, even with a deadly weapon, has been held to be merely 
culpable homicide. Where some provoking words were used by a 
soldier to a woman who gave him a box on the ear, and the soldier 
immediately gave her a blow withthe pummel of his sword on the 
breast, and then ran after her, and stabbed her in the back, this was 
at first deemed murder; but it appearing afterwards that the blow 
given to the soldier was with an iron patten and drew a great deal 
of blood, the offence was holden to be only culpable homicide. (Foster, 
292.) Where the deceased used foully abusive language to a man 
who was already ‘justly enraged with the deceased’s son and who 
therefore struck him on the head with a stick a blow which resulted in 
death, the Madras High Court held the provocation grave and sudden 
enough to bring it within the exception (Empress v. Khogayi, 2 Mad. 
122; S.C. Weir [112]. They further held that the condition of mind of 
the offender at the time of the provocation was admissible to determine 
the character of the offence. (/d:d.) 


It will be observed that the doctrine of Mahometan law which justi- 
fies the slaying of an adullerer, when caught by the husband in the 
very act, is not confirmed here. The rule will, therefore, be that 
which has always prevailed in the English and Scotch law, by which 
a death under such circumstances is considered as unlawful, but in con- 
sequence of the gravity and suddenness of the provocation is treated 
as being only culpable homicide and not murder. (1 Russ. 687; 
Alison, Cr. L. 113 ; Boya Munigadu v. R. 3 Mad. 33; S.C. Weir [113]. 


According to the law of England, France and America, provocation 
by words, or gestures, alone cannot be sufficient to reduce the crime 
ot killing intentionally, or with a deadly weapon, below that of mur- 


der. (1 Russ. 676.) Upon this point, however, the framers of the 
Code say, 
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"We greatly doubt whether any good reason can be assigned for this dis- 
tinction. It is an indisputable fact that groas insults by word, or gesture, have 
ag great a tendency to move many peraons to violent passion as dangerous or 

inful bodily injanies, Nor does it appear to us that passion excited by inaalt 
is entitled to leas indulgence than passion excited by pain. On the contrary, 
the circumstance that a man reseuta an ineult more than a wound is anything 
but a proof that be is a man of a peculiarly bad heart.” 


Accordingly, they draw special attention to the fact, that under 
these sections words and gestures are put upon the same footing as 
any other provocation, (Report, 1837, p. $9.1 


The later Commissioners assent to this reasoning, remarking, that 


‘A discreet Judge would properly meyject the plea of provocation by insulting 
worde in one case, while be auld us properly ps Pe iin another, according as 
the party might be shown to belong to a chisa sensitive to insults of this sort or 
otherwise’? (lat Report, 1846, «. 271.) . 


Lastly, in all cases where the plea of provocation is set up, it ts 
essential to prove that the act was committed under its influence ; 
not merely, it must be observed, under the effect of the resentment 
occasioned by the injury, butin the heat of bload which renders a 
man unhi to judge of the character of his acts of their consequences, 
Fvenin the case of a detected adultery. if the injured husband kill 
the paramour deliberately and upon revenge, after the fact and suffi- 
cient cooling time, this would undoubtedly be murder. (1 Russ. 692 ) 
Where the murder was committed with a knife, which the prisoner 
had got after the blow was inflicted upon him by the deceased, and 
they had some conversation, and walked togethe: before the stabbing 
by the prisoner, Jindal, C.J., told the Jury that 


The question for them was, whether the wound waa given by the prisoner 
while smarting under a provocation eo recent and so strong, that he might not 
be considered at the moment the maater of tis own underatanding ; or whether 
there had been time for the blood to cool and for resaon to resume ite avat 
before the wound was given That in determining thia question, the moat 
favourable circumstance for the prisoner was the shortness of time between the 
original quarrel and the stabbing ; but, on the other hand, the weapon was not 
at hand when the qaarrel took place, bat waa sought for from the distance. It 
would be for them to say whether the pmaoner had shown thought, contrivance, 
and design in the mode of possessing bumneeclf of the weapon, and again replacin 
it immediately after the blow wae struck; for the exerciae of coutrivance an 
Qesign denoted rather the presence of judgment and reason, than of violent and 
angovernable passion.”’ (1 Russ. 695) The prisoner wan found guilty of 
murder, (K. c. Yasin, 4B.LK A. Cr. 6,8.C, 12 Sath. Cr. 68.) 


The provocation here contemplated should be sufficient to deprive 
the offender of his self-control, in determining which the condition of 
mind of the offender at the time of the provocation may be taken into 
account. (Mad. H.C. Pro., 22nd Jan. 1880: S.C. Weir. Sup. 5.) 


As to mistake, accident, legal justification, and self-defence, see ante 
PP- 49) 59, 64, 85. 

Exception 2.—Culpable homicide is not murder, if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom he is exercising such right 
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of defence, without premeditation, and without any 
intention of duing more harm than is necessary for 
the purpose of such defence. 


Illustration. 


Z attempts to horse-whip A, not in such a manner as to cause griev- 
ous hurt to A. A draws out a pistol, Z persists in the assault. A 
believing in good faith that he can by no other means prevent himself 
from being horse-whipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 


Commentary. 


Mere words threatening future injury to the person do not consti- 
tute such an occasion of self-defence as to bring one who thereupon 
kills another under the protection of this section. (R.v. Gobardhan, 
4 B.L.R. Appx. 101; S.C. 13 Suth. Cr. 55.) 


Laception 3.—Culpable homicide is not murder, 
if the offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
Justice, exceeds the powers given to him by law and 
causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis- 
charge of his duty as such public servant, and with- 
out ill-will towards the person whose death is caused. 


Commentary. 

This exception does not app > where a public servant, employed in 
a public duty, does an act wholly outside such duty, in order to carry 
out some private putpose of his own, A head Constable engaged in 
investigating a case of theft provided to search the lents of some 
gipsies. Finding nothing he proceeded to extort money from them, 
and to effect his object: unlawfully ordered some of the gipsies to be 
bound and carried away. This led to a disturbance and threats of 
violence by the gipsies, upon which the head Constable fired a gun 
into the crowd, and killed one of them. [t was held that he was guilty 
of murder, the Court said. ** Himself having provoked the action of 
the gipsies by his illepal and improper procedure, the respondent 
stands in no better and no worse position than any private person, 
and is not entitled to the superior protection which is thrown around 
a public servant lawfully acting in the discharge of his duty. It does 
not appear to us that any question of self-defence arises, for upon the 
facts it is clear that any apprehension of death or grievous hurt which 
the respondent might have had, could have at once been determined 
by the release of Hardeva, the abandonment of her demand for Rs. 
and the withdrawal of himself and his companions from the spot.’ 


(Empress v. Abdul Hakim, 3 All. 253). 
See R. v. Aman, 5 N.W.P. 130. 


Exception 4.—Culpable homicide is not murder, if 
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it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advan- 
tage, or acted in a cruel or unusual manner. 


Erplanation.—It is immaterial in such cases which 


party offers the provocation or commits the first 
assault. 
Commentary. 


This exception has been held to apply to the case of an unpre- 
meditated assault in the heat of passion, upon a sudden quarrel, end- 
Ing in an affray wherein death was caused CR.oe Zahm, t Suth. Cr. 
33-1 To bring a case within this exception, all the facts mentioned 
therein must be found in favour of the accused. (R.v, Akal, 3 Suth. 


Cr. 18.) 


Erception 5.—Culpable homicide is not murdor 
when the person whose death 1s caused, being above 
the age of eighteen years, suffers death or takes the 
risk of death with his own consent. 


lllustration. 


A, by instigation, voluntarily causes Z, a persog under eighteen 
years of age, to commit suicide. Here, on account of Z’s youth, he 
was incapable of giving consentto his own death ; A has, therelore, 
abetted murder. 


Commentary. 


This exception has been held not to apply to a case where two 
parties dehberately entered into an unlawful fight, cach beng pre @ 
ared to cause the death of the other, and aware that his own death 
might follow, dan determined to do his best in self-defence. The 
death occurred in a contest between two parties of professional 
latuals in Bengal, who enpaged im the fight in the course of an 
agrarian dispute, The Sessions Judge held that the case was cul- 
able homicide under the 5th excepuon. This view was over-ruled 

fy the High Court. Asnsiie, J., said, 


“Tf this view be correct, the 4th exception would be euperfiacons. If 
homicide inn premeditated fight with deadly weapons ia not mader, a_ 
onpremeditated culpable bemicide in a avdden fight in the heat of passion _ 

a sodden quarrel is not murder. It seems to mo that the 4th exception 
indicates that culpable homicide in a fight is murder unless the fight is 
editated, and is such ag is therein described, sudden, in the heat of 
, and upon a sudden qaarrel. A fight ia not Ror sea palliating cireum: 
; only an vopremeditated fight can he such. here persons engage ins 

_ t under circumatances which warrant the inference that culpable homicide ig 
emeditated, they are responsible for the consequences to their fall extent. 
do not think the 5th exception bas any application to such s case. I under- 
stand that exception to apply to cases when a man consents to submit to the 
doing of some particular act, either knowing that it will certainly canse death, 
or that death will be likely to be the result ; but it does not refer tn the running 
of a risk of death from something which a man intends to avert if he possibly 
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can do go, even by causing the death of the person from whom the danger is to 
be anticipated.” 


Broughton, J., was of the same opinion, and instanced a suttee as a 
case coming within the 5th exception. (Empress v. Rohimuddin, 
5 Cal. 31.) 


On the other hand an exactly opposite decision was given in a 
precisely similar case, where the deceased was an adult, and his death 
occurred in the course of a fight between two bodies of men, armed 
with deadly weapons, no unfair advantage appearing to have been 
taken by one side over the other in the course of the fight (Samshere 
Khan wv. Empress, 6 Cal. 154.) It certainly seems to me that the 
exception was directly intended to abrogate the rule of English law 
that a combatant ina fair duel who kills his opponent is guilty of 
murder. If so, the rule must equally apply however numerous the 
combatants may be, provided they have voluntarily sought the contest, 
with a knowledge that its result may probably be fatal. 


It has been held, that where death supervenes upon emasculation, 
voluntarily submitted to by an adult, the operator is not guilty of 
murder, but only of culpable homicide. (R. v. Baboolun, 5 Pith. Cr. 
7;58.C. 1 Wym. Cr. 12.) 


In one very curious case, the accused, who professed to be snake- 
charmers, induced the deceased to suffer themselves to be bitten by 
a poisonous snake, the fangs of which had been but imperfectly 
extracted, under the belief that they would be protected from harm. 
The Judges (Norman and Fackson) doubted whether the accused 
had not committed murder, But, on the supposition that the 
prisoners believed, though erroneously, that they had the power of 
restoring to health persons who might be bitten, they were held to 
have acted in the belief that the deceased gave their consent “witha 
full knowledge of the fact in the belief of the existence of power which 
the prisoners asserted and believed themselves to possess,’ and that 

*their offence fell, therefore, under this exception. (R. v. Poonai 
Fattemah, 3 B.L.R. A. Cr. 25; S.C. 12 Suth. Cr. 8.) See a similar 


case where there was no such express consent (Empress v. Gonesh 
Dooley, 5 Cal. 351.) 


As to consent, see ante s. 90, p. 77. 


301. Ifa person, by doing anything which he 
Culpable homi. Intends or knows to be likely to cause 
cide by causing death, commits culpable homicide, by 


the death of a 
other than Causing the death of any person whose 


____whowe death he neither intends, nor knows 
tended. himself to be likely, to cause, the cul- 
pane homicide committed by the offender is of the 

escription of which it would have been, if he had 
caused the death of the person whose death he 


intended or knew himself to be likely to cause. 
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Commentary. 
Accordingly, where a prisoner, intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a thid party who came 


along the road, he was convicted of murder and hung. (Government 
v. Govinda, 3 M. Dig. 125, § 160.) 


By the common law of England it was necessary that death should 
follow within a year and aday after the stroke, of other cause of it, 
(1 Hale, 428.) Vhis rule is not retained in the present Code. Asa 
matter of evidence, however, it would possibly be acted on, as it is 
hardly fair to say that an injury has caused death when the death 
does not supervene for upwards of a year,  Uhisis ample time in all 
ordinary cases, and the result of a different cule would be, that a 
party who had inflicted upon another an injury which permanently 
weakened his health, mipht be mdicted for murders at the injured man 
died ten years Alienwards: 


Lord Hale lays it down asa rule, never toconvict any person of 
murder, or manslaughter, unless the Lact ts proved to be done, or 
at least the body found dead ; and he mentions a case in which a mana 
was executed for the murder of another, who alterwards returned 
from sea. (2 Hale, 290.) And, accordingly, where a woman was 
indicted for the murder of her bastard child, and it appeared that 
she had been seen with the child at orm, and arrived at another 
place without it about 8 p.m., and the body of a child was found in 
the river, near which she must have passed, but it could not be 
identihed as her child, and the evidence was rather the other way, it 
was held that she was entitled to an acguittal; the evidence rendered 
it probable that the child found was not hers, and with respect to that 
which really was her child, the prisoner could not by law be called 
upon, either to account for it, or to say where it ceally was, unless 
there was evidence to show that it was actually dead. (1 Russ. 798.) 


On the other hand, convictions have been sustained, though the 
body was not found, where there was very strong direct evidence to 
the murder; or where the evidence, though it fell short of actual 
identification of the body, led almost conclusively to the behef that 
something found was the budy. 


“Thue, where the prisoner, a mariner, wae indicted for the murder of his 
captain at sea, and a witness stated thut the priser bad proposed to kill the 
captain, and that the witness, being afterwards alarmed in the sight by a rioleat 
Dolse, Went apon deck and their ubserved the prisuner take the captain up and 
throw him overboard into the sea, and that he was not scen or heard of after- 
wards, and that near the place on the deck where the captain was seen @ 
of wood was found, and that the deck aud part of the prisoner's dress 
stained with blood ; the Court, though they admitted the yoneral rale of ww 
left it to the Jury t) say, upon the esigence, whether the deceased waa not killed 
before his body was cast into the sea ; andthe Jury being of that opinion the 

isouer was convicted, and (the conviction being unanimously approved of by 
the Judges) was afterwards execated.”” (1 Russ. 798, acc., Empresa v. Bhagi ij 
3 All, 


302. Whoever commits murder shall be pun- 
Ponishment for ished with death, or transportation for 
murder. life, and shall also be liable to fine. 


34 
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Commentary. 


It is hardly necessary to observe that no Statute of Limitations 
exists in criminal law. But where prisoners were convicted of mur- 
ders, committed 19 and 13 years ago, the Court remitted the extreme 
penalty of the law, considering that it was not called for as a public 
example. (Mad. F.U. 196 of 1851; 226 of 1852.) 


As to finding a verdict of manslaughter, or of any minor offence, 
where the facts charged as murder do not make out that offence, see 
Cr. P. C., s, 238. 

A person who unintentionally commits murder in adacoity may 
be punished under s, 396, but he cannot be separately convicted of 
murder under s, 302, and of dacoity under s. 396. (R. v. Rughoo, 


Suth. Jan.—July 1864, Cr. 30.) 
303. Whoever, being under sen- 
Punishment for tence of transportation for life, com- 
murder by a life. : ; : 
convict. mits murder, shall be punished with 
death. 


304. Whoever commits culpable homicide not 
amounting to murder shall be pun- 
ished with transportation for life, or 

not amounting to imprisonment of either decription for 

) a term which may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a term which may extend to ten years, 
or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but with- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death. 


304A. Whoever causes the death of any person, 
Causing death by doing any rash or negligent act not 
by negligence. amounting to culpable homicide, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. (Act XXVII of 1870, s. 12.) 


Commentary. 
See Act XXVII of 1870, s, 13, ante p, 118, 
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This section is intended to cover cases different from those provided 
for ny the sections as to culpable homicide or hurt, and more aggra- 
vated than those already provided for by $s. 336-338. To make out 
the offences of causing hoe or grievous hurt (85.321, 322), it is 
necessary to show that the accused had the intention of causing, OF 
the knowledye that his act was hkely to cause, the particular injury 
which actually followed. A similar knowledye, or intention, is 
required to constitute the offence of culpable homicide, whether 
amounting to murder or nat. Sections 336-335 apply to cases where 
no such knowledge or intention can be affirmed, but where there is 
an amount of rashness or negligence which causes danyer to life or 
safety, thouyh unattended with actual results, or only producing: hurt 
or grievous hurt. The section now under consideration applies to the 
same class of acts, resulung in actual death, 


It ts important that prosecutors should not charge, and that Judges 
and Juries should not convict under this section, where the offence 
1s fea the totally different one of culpable homicide This was 
Shae out in a case before the Efygh Court of Madras. (RR. 

es 7 Mad. H.C. asg; S.C. Wer, 70 [122).) The Judges 
said, 


“In this case the prisoner killed his own mother by beating and kicking ber. 
Sessions Judge finda that the death resulted from a brutal beating and 
kicking, bat he wcquita of culpalde bomicide, becaus the violence was not auch 
aa the prisoner must have known to be licely to cause death, This te, it is 
manifest, no ground for acquitting of cnlpable homicide not amounting to 
murder ; with such knowledge the act would be murder. (P.O., a. 300, ol, 2.) 
The question for the Judge was, whether the act was done with the knowledge of 
causing bodily injury which waa likely to cause death. The Judge finds the 
brutal beating and kicking and dragging by the hair of the head of an old 
woman of 60 by a powerful man, who so acted without the smallost Provoci- 
tion. The causal connection between the brutal assault and the death is found 
to be undoubted, bat the Sessions Judge has convicted the prisoner under tho 
new section of causing death by arushact. This section is, in our opinion, ¢ bolly 
inapplicable to the facts of this case. Culpable rashness is acting with the 
consciousness that the mischievous and illegal consequences may follow, but 
with the hope that they may not, and often with the belief that the actor has 
taken sufficient precautions tu prevent their happening Tho impatahility 
arisea from acting despite the -onsciousness. Culpable negligence is acting 
without the consciunsnese that the illegal or mischievous effect will follow, but 
in circumstances which show that the actor has not exercised the caation 
incumbent upon him, and that if he had be would bave had the consciousness, 
The imputability arises from the neglect of the civil daty of circamepection. 
It is manifest that personal injary, consciously and intentionally caused, cannut 
fall within either of theese categories, which are wholly inapplicable to tha case 
of an act, or series of acta, themerlves intended, which are the diryct producers 
of death. To may that becanse, in the opinion of the operator, the sufferer oould 
have borne a little more without death following, the act amounts merely to 
rashnees because he has carried the experiment too far, results from a5 obvious 
and dangerous misconception. As thin is neither a case of rashnoss vor of 
negiigence, it becomes unnecessary to consider whether in any case a conviction 
under this section can properly follow, where the rashness, or negligence, 
amounts to culpable hoeasde. It is clear, however, that if the words‘ not 
" _ to culpable homicide’ are part of the definition, the offence defined 
by this section consists of the rash or negligent act not papir, eee that cate. 
ry, a8 much as of its fulfilling the postive requirement of bein 
Seach. (dee. BR. v. Mt. Pemkoer, 5 N.W.P. 38; Kv. Man, &. 235; BR. v. 
Achariys | Mad. 224, 8.C. Weir [124] ; Empress v. Katabdi, 4 Cal. 764 ; Empress 
@. Dooley, 5 Cal. 851.) e 


On the other hand neither this section, nor those as to culpable 
34 on 
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homicide, apply to cases where the death has arisen, not from the 
negligent or rash mode of doing the act, but from some result 
supervening upon the act, which could not have been anticipated. 
For instance, where the accused gave the deceased a push, which 
caused him to fall, and in the fall, he broke his toe, and subsequently 
died of tetanus; it was held no offence but that of criminal force had 
been committed. (R, v. Acharjys, 1 Mad. 224; S.C. Weir, [124].) 


The same ruling was given in one of those cases, so numerous in 
India, where blows which would otherwise have caused no danger to 
life resulted fatally, in consequence of the deceased having an enlarged 
spleen, ‘The Judge had directed the jury, ‘If you do not think that 
he act amounted to culpable homicide, but that the circumstances of 
this district in respect of the prevalence of disease of the spleen are 
such as to render any beating on the trunk of the body an act of 
criminal rashness, you will be justified in convicting the accused under 
s. 304A.”") The High Court remarked upon this ruling— 


“It uppears to us that the Judge bas not put the matter before the jury with 
sufficient precision. The mere circumstance of the prevalence of the disease of 
apleen in the district in which the deceased resided is not sufficient to warrant a 
conviction under this section. The jury should further have been told that they 
must be satisfied that the accused was aware of the prevalence in the district of 
such diseases, and also aware of the risk to life involved in the striking on the 
trunk of the body of a person who might be suffering from disease of the spleen. 
(Empresa v. Safatulla, 4 Cal. 815.) 


In a tecent case, where a person, annoyed at the laziness of his 
punkah-puller, who, unknown to him was suffering from a diseased 
spleen, struck him once or twice on his body blows which he had no 
intention should, but which did result in death—he was held to have 
been rightly convicted of voluntarily causing hurt, under s, 323, post 

. 280, (Empress v. Fox, 2 All. 522; Empress 7 O’Brien, 1b. 766; 
mpress v Randhir Singh, 3 All. 597; Dantes v. Idu Beg, sded. 
776.) 


On the same ground, death caused by an injury voluntarily 
inflicted in an excessive exercise of the right of self-defence, should 
be charged as culpable homicide, and not as a rash or negligent act 
under s. 304A. (Section 300, Exception 2, ante p. 261; R. v. Fukeera 
Chamar, 6 Suth. Cr. 50; S.C. 2 Wym. Cr. go.) 


Many of the cases of unskilful medical treatment which in England 
are dealt with as manslaughter would be properly punishable under 
ss. 304A and 336-338. 


For instance, where the prisoner, who was a publican and agent 
for the sale of Morison’s pills, was indicted for manslaughter, by 
administering a large quantity of those pills to the deceased, several 
medical men gave it as their opinion that medicine of the violent 
character of which the pills were composed, could not be adminis- 
tered to a person in the state in which the deceased was without ac- 
celerating his death. Lord Lyndhurst, C.B., said, 


‘‘] agree that in these cases there ie no difference between a licensed 
yaician or surgeon, and a person acting as physician or surgeon without a 
icense. In either case, if a party, having a competent degree of skill and 
knowledge, makee an accidental mistake in his treatment of a patient, through 
which mistake death ensues, he is not thereby guilty of manslaughter ; but if, 
where proper medical assistance can be had, a person totally ignorant of the 
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science of medicine takes on himself to odminister violent and . 
remedy to one labouring under disease, and death ensues in consequence of that 
cenarrons remedy having been so administered, he is guilty of manslaughter,’’ 
(1 Russ. 672.) 


Under the Penal Code, also, there would be no difference between 
a regular and an irregular practitioner, unless so far as a knowledge 
of consequence might be implied in the one case which would not be 
implied in the other. A rash, or negligent, act which was not known 
to be likely to endanger human life, would be punishable under 
$. 325 if it actually caused dangerous hurt, or under s. 304A Hf life was 
lost by it. But if a person who had no medical knowledge were to 
give chloroform, for instance, to ceheve pain, in a case in which 
a physician would know that death would be the result, this might 
be a rash act under s. 304A, but would certainly not be culpable 
homicide, of voluntanly causing grievous hurt. Moreover, the same 
act mipht be rash under one set ol circumstances, and innocent under 
a different set. The most ignorant person might with propriety 
attempt a surgical operation when all professional aid was unattain- 
able, though such an attempt would be highly criminal if a surgeon 
was within reach. 


The negligence which causes death must, as Phave already shown, 
(ante p. 226), be the personal neglect, or default, of the defendant 
himself. But where an engineer left an engine in charge of a boy, 
who told him he could not manage ot, and, in consequence of its 
mismanagement a loss of life took place, this was held to be man- 
slaughter; for it was an act of personal misconduct on the part of 
the enpineer (Rov. Lowe, 3 ©. & WK. 123.) Such an act would 
now be punishable under s. 30g. and would be culpable homicide 
if the death was a probable result of the mismanagement of the 
machine, 


305. If any person under eighteen years of age, 
Abetmontor @0Y insane person, any delirious per- 
of ehildoe SON, any idiot, or any person ina state 
er of intoxication, commits suicide, who- 
ever abets the commission of such suicide, be punish. 
ed with death or transportation for life, or imprigon- 
ment for aterm not exceeding ten years, and shall 
also be hable to fine. 


306. If any person commits suicide, whoever 
abets the commission of such suicide 
shall be punished with imprisonment 
of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


Abetment of 
suicide. 


Commentary. 
In a case of Suttee, some of the prisoners actually set fire to the 
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ile, while one did not co-operate in causing the death of the widow, 
But took an active part in causing her to return to the pile, when she 
had left it, after being partially burnt. The Bengal High Court held 
that the former prisoners were guilty of culpable homicide, but the 
latter only of abetment of suicide. They said, 


‘* Abotment of suicide is confined tothe case of persons, who aid and abet the 
commission of suicide by the hand of the person himself who commits the 
suicide, When another person, at the request of, or with the consent of, the 
suicide has killed that person, he is guilty of homicide by consent which is one 
of the forms of culpable homicide.” (1 RS. & P. 174.) 

307. Whoever does any act with such intention, 

or knowledge, and under such circum- 

mpt to stances that if he by that act caused 

death he would be guilty of murder, 

shall be punished with imprisonment of either de- 

scription for a term which may extend to ten years, 

and shall also be liable to fine ; and if hurt is caused 

to any person by such act, the offender shall be liable 

either to transportation for hfe, or to such punish- 
ment as 1s hereinbefore mentioned. 


‘When any person offending under this section is 
Attempts by Under sentence of transportation for 


life-convicts. life, he may, if hurt 1s caused, be pun- 
ished with death.”” (Act XXVIT of 1870, s. 11.) 
Illustrations. 


(2) A shoots at Z with intent to kill him, under such circume 
stances that, if death ensued, A would be guilty of murder. A is 
liable to punishment under this section. 


(5) A, with the intention of causing the death of a child of tender 
years, exposes it in a desert place. A has committed the offence 
defined by this section, though the death of the child does not ensue. 


(c) A, intending to murder Z, buys a gun and loads it. A has 
not yet committed the offence. A fires the gun at Z. He has com- 
mitted the offence defined in the section; and if by such firing he 
wounds Z, he is liable to the punishment provided by the latter part 
of this section. 


(@) A, ee murder Z by poison, purchases poison and 
mixes the same with food which remains in A’s keeping; A has not 
yet committed the offence defined in this section. A places the food 
on Z’s table, or delivers it to Z’s servants to place it on Z’s table. A 
has committed the offence defined in this section. 


Commentary. 
To constitute an offence under this, or the following section, the 
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prisoner must be convicted of everything which would make up the 
crime of murder, or of culpable homicide not amounting to murder 
except the death itself. There must be an act done which could 
cause death, and it must have been done with the intention that it 
should cause death, or with the knowledge that it would necessarily, 
naturally, or probably cause death. Hence, where the prisoner pre- 
sented a rifle at his ofhicer, but it was struck up before he had drawn 
the trigger, and the rifle was found to be loaded but not capped, it 
was held by the Bombay High Court that he could not be convicted 
under s. 307, although when the act was done, the prisoner believed 
the gun was capped. Couch, C.J., said, 


‘* It appears to ma, looking at the terms of thig aection, as well as at the 
illustrations to it, that it is necessary, in order to constitute an offence under it, 
that there must be an act dove under anch circumstanees that death might be 
caused if the act took effect. The act must bo capable of causing death in the 
patoral and ordinary course of things ; and if the act complained of is not of 
that description, a prisoner cannot be convicted of an attempt to murder under 
this section.” 

** The illustrations given bear out this view Ono is, that of a man firing a 
loaded gun; and, another, ia that of aman placing food mixed with poison on 
another's table. Both these acts are capable of causing death; but in the pre. 
sent case, although the act waa done with the intention of causing death, and 
was likely in the belief of the prisoner to canse death, yet in point of fact it 
could not have caused death, and it, therefore, doca not come within that sec- 
tion.”’ (KR, v. Cassidy, 4 Bom. H C. Cr. 17.) 


The judgment of the Court seems to have proceeded entirely on 
the ground that the rifle was uncapped. But it seems to me the deci- 
sion should have been just the same, even though the gun had been 
capped, prone the prisoner had not tried to pull the trigger. The 
act which is indictable under ss. 307 or 308 must be the act which 
would have caused the death, had death ensued. But the mere pre- 
senting of the gun could never have caused death, any more than the 
loading of it, unless it was discharged. 


On the other hand, in this very same case it was held that the 
prisoner was properly corvicted of an attempt to commit murder under 
g.511. Since “ the presenting of the gun, under the circumstances, 
was an act of such an approximate nature as to bring the prisoner 
within the words of s.511.’° (/é:d., p. 23.) The difference between 
the two cases is, that under $5. 307 or 308 the prisoner must have 
done the final act, which would have caused death. Under s. 511, it 
is sufficient if he has done an act towards the death. See the com- 


mentary upon that section post. 


308. Whoever does any act with such intention, 
Attempt to OF knowledge, and under such circum- 

_  gptances that, if he by that act caused 

death, he would he guilty of culpable 

homicide not amounting to murder, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both; and if hurt is caused to any person by 
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such act, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, or with fine, or with both. 


Illustration. 


A, on grave and sudden provocation, fires a pistol at Z, under such 
circumstances that, ifhe thereby caused death, he would be guilty of 
culpable homicide not amounting to murder. A has committed the 
offence defined in this section. 


309. Whoever attempts to commit suicide, and 
does any act towards the commission 
of such offence, shall be punished with 
simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 
(Act VIII of 1882, s. 7.) 


See post, note to s. 511. 


310. Whoever at any time, after the passing of 
this Act, shall have been habitually 
associated with any other or others for 
the purpose of committing robbery or child steal- 


ing by means of, or accompanied with, murder, is a 
Thug. 


311. Whoever isa Thug shall be punished with 
transportation for life, and shall also 
be hable to fine. 


As to the jurisdiction over Thugs, see Cr, P.C., s. 181. 


Attem pts to 
eomimit suicide. 


Thug. 


Punishment. 


OF THE CAUSING OF MISCARRIAGE, OF INJURIES TO UNBORN 
CHILDREN, OF THE EXPOSURE OF INFANTS, AND OF THE 
CONCEALMENT OF BIRTHS. 


313. Whoever voluntarily causes a woman with 
child to miscarry shall, if such miscar- 

mscar- riage be not caused in good faith for 

the purpose of saving the life of the 

woman, be punished with imprisonment of either 
description for a term which may extend to three 
bigs or with fine, or with both; and, if the woman 
quick with child, shall be punished with imprison- 
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ment of either description for aterm which may 
extend to seven years, and shall also be liable to fine. 


Ezplanation.—A woman who causes herself to 
miscarry is within the meaning of this section. 


Commentary. 

In a case where the child was full prown, the Court (Glover & 
Mitter, J.J ,) declining to convict of miscarriage, convicted under 
9s. 312 & 511 of an attempt to commit that offence. (R.v. Arunja, 19 
Suth, Cr. 32.) 

313. Whoever commits the offence defined in 

rae the last preceding section without the 

Causing miscar- 
riage without wo. consent of the woman, whether the 
nana consent woman is quick with child or not, shall 
be punished with transportation for life, or with 
imprisonment. of either description for a term which 
may extend to ten years, and shall also be lable 
to fine. 


314. Whoever, with intent to cause the miscar- 
riage of a woman with child, does any 
act which causes the death of such 

erage © Woman, shall be punished with impri- 
sonment of either description for a 
term which may extend to ten years, and shall also 
ees be hable to fine; and if the act is done 
out woman's cou. Without the consent of the woman, 
enh shall be punished cither with trans- 
portation for life, or with the punishment above. 
mentioned. 


Ezplanation.—It is not essential to this offence 
that the offender should know that the act is likely 


to cause death. 
Commentary. 

In an English case a man was indicted for murder of awoman, It 
appeared thal she, being pregnant, requested him to procure her an 
a nda and that he, in consequence, procured for her a poisonous 
drug. He knew the pu ¢ for which she wanted it, and gave it to 
her fot that purpose; but he was unwilling that she should use it, and 
he was not present when it was taken. The woman died from the 
effects of the poison. The Court held that the conviction could not be 
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sustained, saying that “it would be consistent with the facts of the 
case that he hoped and expected that she would change her mind, and 
would not use the drug.” (R.v. Fretwell, L. & C. 161; S.C. 31 LJ. 
M.C. 145.) 


Under similar circumstances I conceive that no charge would be 
maintainable under s. 314, or under ss. 312, 313, or 315. But the 
prisoner would be guilty of abetting her to commit the offence 
specified in s, 312. Sees. 107, clause third, explanation 2. 


315. Whoever, before the birth of any child, does 
any act with the intention of thereby 
preventing that child from being born 

achild beingborn alive, or causing it to die after its 
alive or to cause it : 
to die after birth, birth, and does by such act prevent 
that child from being born alive, or 
causes it to die after its birth, shall, if such act be 
not caused in good faith for the purpose of saving 
the life of the mother, be punished with imprison- 
ment of either description for a term which may 
extend to ten years, or with fine, or with both. 


Commentary. 


Under English law, if a child is born alive, but dies by reason of 
the potion or bruises which it received in the womb from a person 
who administered the potion, or inflicted the bruises for the purpose 
of procuring a miscarriage, it would be murder, unless the act of 


rocuring a miscartiage was, under the circumstances of the case, 
awful. (1 Russ, 646.) 


316. Whoever does any act under such circum- 

stances that, if he thereby caused 

Causing death death, he would be guilty of culpable 

chid'by ue act. homicide, and does by such act cause 

ating tocol: the death of a quick unborn child, shall 

be punished with imprisonment of 

either description for a term which may extend to 
ten years, and shall also be liable to fine. 


Illustration, 


A, knowing that he is likely to cause the death of a pregnant 
woman, does an act which, if it caused the death of the woman, 
would amount to culpable homicide. The woman is injured, but does 
not die, but the death of an unborn quick child wit which she is 
pregnant is thereby caused. A is guilty of the offence defined in 
this section. 


See note to 5. 307, ante p. 270, 
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317 Whoever, being the father or mother of a 
nq Child under the age of twelve years, 

ofa or having the care of such child, shall 
expose or leave such child in any place 
hanog = with the intention of wholly abandon- 

ing such cluild, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 


~ 


Erplanation.—This section is not intended to pre- 
vent the trial of the offender for murder or culpable 
homicide as the case may be, if the child die in con- 
sequence of the exposure. 


Commentary. 


In the event of the child's death, the offender ought to be prose- 
cuted for murder, or culpable homicide, and not under the section, 
(Empress v. Bann, 2 All. 349 ) 


In R.v, Beejoo, st Mad. Sess, 18469, the following facts arose, A, 
the mother of a newly-born child, being herself too all to move, sent 
Btoexpose it. It was held by Scut/and, C.J, that A could not be 
convicted under this section, as she had not actually exposed the 
child; nor B, as she was not the mother. Also, that neither A nor 
B could be indicted for abetting the other, since as neither could 
have committed the offence there could be no abetment by the other. 
Of course, a person who has the custody of a child merely for the 
purpose of exposing it, cannot be indicted as a person “having che 
care of such child.” 


Where the mother of a child packed it up carefully in a hamper, 
and sent it off by train to the address of its father, where it was 
delivered alive, it was held that this came within the words of the 
English statute, which makes it penal to “ abandon or expose an 
child under the age of two years, whereby the life of such child shall 
be endangered.”” (R.v. Faikingham, L.R.1, C.C. 222.) And, so, 
where a mother who was living apart from her husband Ieft the child 
at his door, and he refused to take it in, saying ‘it must bide there 
for what he knew and then the mother suphe to be taken up for the 
murder of it;’’ he was convicted under the same Statate. (R. 9. 
White, L.R. 1, C.C. 311.) 


Where a new-born child died after but not, except remotely, on 
account of its exposure, its mother was acquitted of murder; Glover, 
J., holding that death from exposure means death from cold, or some 
other result of exposure. (R. v Khodabux, so Suth, Cr. 52.) 


318. Whoever, by secretly burying or otherwise 
disposing of the dead body of a child, . 
whether such child die before or after 
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ciapom On Oe OF during its birth, intentionally con- 
body. 

ceals, or endeavours to conceal, the 
birth of such child, shall be punished with imprison- 
ment of either description for aterm which may 
extend to two years, or with fine, or with both. 


Commentary. 


Where a woman put the dead body of her child over the wall of a 
yard into a field through which there was no thoroughfare, and where 
the body was not likely to be found by any persons resorting to the 
Held in their ordinary occupation, this was held tocome within the 
terms of the English Statute which requires that the concealment 
should be by a “ secret disposition of the body.’? (R. v. Brown, L.R. 
iC <. 244.) 


It is necessary for a conviction under this section that the child 
should have arrived at such maturity that it might have been born 
alive. (Mad. H.C. Pro., 21st July 1808; S.C. Weir, 78 [126], 4 Mad. 
H.C. Appx, Ixia, S.C, Weir, 78 [127 |.) 


OF WURT. 


319. Whoever causes bodily pain, disease, or 
infirmity to any person is said to cause 
hurt. 


Seiten, 320. The following kinds of hurts 
only are designated as ‘‘ grievous :"’— 
First.—Emasculation. 


Secondly.—Permanent privation of the sight of 
either eye. 


Thirdly—Permanent privation of the hearing of 
either ear. 


Fourthly.—Privation of any member or joint. 


Fifthly.—Destruction, or permanent impairing, of 
the powers of any member or joint. 


Sizthly.—Permanent disfiguration of the head or 
face. 


Seventhly.—Fracture gr dislocation of a bone or 
tooth. 


Secs, 319-322. } AND GRIEVOUS HURT, O77 


Eighthly—Any hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his ordinary pursuits. 


Commentary. 


Where a man was so much injured that he had to go to hospital, 
but left it perfectly cured on the twentieth day after the hurt, it was 
held that this day would count as one of the twenty days during 
which he had been unable to follow his ordinary pursuits. (R. ve. 
Shaik Bahadur, Scotland, C.J., 2nd Madias Sessions, 1862.) 


321. Whoever does any act with the intention 
of thereby causing hurt to any person, 
Voluntarily or with the knowledge that he is likely 
causing burt. ; 
thereby to cause hurt to any person, 
and does thereby cause hurt to any person, is said 
‘‘ voluntarily to cause hurt.” 


322. Whoever voluntarily causes hurt, if the 
hurt which he intends to cause, or 
Voluntarily . : ; 
causing grnevous knows himself to be likley to cause, 18 
pa grievous hurt, and if the hurt which 
he causes is grievous hurt, 1s said “ voluntarily to 
cause grievous hurt.” 


Esrplanation.—-A person is not said voluntarily to 
cause grievous hurt except when he both causes 
grievous hurt, and intends, or knows himself to be 
likely, to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or know- 
ing himself to be hkely to cause grievous hurt of one 
kind, he actually causes grievous hurt of another kind. 


Illustration. 


A intending, or knowing himself to be likely, permanently to dis- 
figure Z's face, gives Z a blow which does not permanently disfigure 
Z’s face, but which causes Z to suffer severe bodily pain for the space 
of twenty days. A has voluntarily caused grievous hurt. 


Commentary. 
I have already frequently drawn attention tothe maxim that a man 


is assumed to intend the natural consequences of his acts. (See ante 
Pp. 107, 252, 259-) ’ 


The word “ voluntarily” is defined by s, 39, ante p. 27. It will be 
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observed that the only thing which has to be considerd under that 
definition is the state of the prisoner’s mind at the moment the act 
is committed. If he then intended, or knew that he was likely, to 
cause grievous hurt, the suddenness of the intention will be im- 
material. A voluntary act is not to be confounded with a premeditated 
act. In acase where a prisoner was indicted for a common assault, 
and also for iialiciousl> inflicting grievous bodily harm, the jury 
found that he was “ guilty of an aggravated assault, but without 

remeditation, and that it was done under the influence of passion.”’ 
Phe Court held that this was a sufficient verdict of guilty upon the 
more serious charge. ‘They said, 

‘* We think this assault was intentional in the understanding of the law, 
though committed without premeditation and under the influence of passion.”’ 
(R, v. Sparrow, Bell 298 ; 8.C. 30 L.J.M.C. 43.) 

Where an act, which would be culpable homicide were death to 
ensue, only causes grievous hurt, the offender will always be punish- 
able under this section, Because, in order to come under s. 299 the 
criminal must have known that he was likely to cause death, and any 
injury which is likely to cause death is grievous hurt (s. 320, cl. 8) ; 
therefore, he must not only have caused grievous hurt, but known 
that he was likely to cause it. But the converse does not follow; and 
if a person intending to cause grievous hurt actually causes death, it is 
not necessary that he should be guilty of culpable homicide, because 
many species of grievous hurt are not likely to cause death. If, there- 
fore, it could be shown that the offender intended merely to break a 
finger and did break it, but an attack of heart disease was brought 
on, of which the sufferer died, here the knowledge necessary to con- 
stitute culpable homicide would be wanting, and a conviction could 
only be had under s. 322. 


323. Whoever, except in the case provided for by 
— Section 334, voluntarily causes hurt, 
uniahment for : : . : 
_ eau Shall be punished with imprisonment 
oe of either description for a term which 
may extend to one year, or with fine which may 
extend to one thousand Rupees, or with both. 


Commentary. 


See as to this section, note tos. 277, ante p. 225 and note tos. 304A. 


Of course, causing hurt is not punishable where it is lawful. As, 
for instance, the moderate chastisement of a child by its parent, or 
of a scholar by itsteacher. (1 Russ. 773.) A master is not authorized 
to beat his servant, but he may inflict moderate chastisement upon 
his apprentice, to whom he stands in the position of a parent (Act 
XIX of 1850, s. 14, Binding Apprentices) ; so, also, from the neces- 
sity of the case, the master of a merchant ship may punish his sea- 
men. The law upon this point is laid down by Lord Stowell. (The 
Agincourt, 1 Hagg. Adm. 272) in the following words :—‘‘ It has 
hardly been disputed, that, in a case of misbehaviour, the 
master of a merchant ship has a right to inflict co punishment 
upon the delinquent mariner; that cight mast supperted by 
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the law of England, which is the proper authority for fixing the 
limits within which one subject of this realm has a right to inflict 
corporal suffering upon another. Upon that ground [| dismiss all 
reference to authorities of the Foreign Maritime law, and I regret 
that so little upon this subject is to be found in our own, The 
statute relating to merchant seamen js silent upon it (see 17 & 18 
Vict., s. 104, S. 239 ef seg.); the only authorities are supplied by the 
decisions of the Courts of law. Acting upon considerations of 
necessity and just discretion, and upon such grounds [ think the 
following rules may be considered as sufficiently established. In the 
first place, that the punishment must be apiliedewitl due moderation. 
It is asserted in some well considered books that the law Bw the 
same authority to the captain of a merchant ship to chastise his mari- 
ners for misbehaviour as a master possesses over his apprentices ; 
meaning, that it ts inherent in him, upon the same grounds of necessity 
and sound discretion in one case asin the other, not certainly to be 
used exactly in the way of an equal measure of punishment, because 
the apprentice 5 generally a youth of comparatively tender years, and 
whose acts of misbehaviour can hatdly produce the same teinactive 
consequences as may attend the neghyence of the mariner—an 
experienced person, of confirmed strenyth, capable of sustaining a 
seveter infliction than could properly be apphed to a stripling, and 
whose acts, even of neghyence, may draw after them consequences 
fatal to all the lives and all the property on board a vessel. [tia 
hardly necessary to add, as a corollary, that in all cases which will 
admit of the delay proper fot inquiry, due inquiry should precede the 
act of punishment; and, therefore, that the party charged should 
have the benefit of that rule of universal justice of being heard in 
his own defence. A punishment inflicted without the allowance of 
such beneft ts in itself a gross violation of justice. ‘There are cases, 
undoubtedly, which neither require nor admit of such a deliberate 
procedure. Such are cases where the criminal facts expose themselves 
to general notoriety by the public manner in which they are com- 
mitted, or where the necessity occurs of immediately opposing 
attempted acts of violence by a prompt re-action of lawful force, as 
in the disorders of a commencing mutiny; these are cases that speak 
for themselves, and are of unavoidable dispensation. It may be 
matter of prudence, but 1s not matter of strict obligation, in vessels 
of this kind (though I understand it to be so in the ships of the East 
India Company), that the captain should communicate with other 
officers of the vessel; nor do I find that any particular mode, or 
instrument, of punishment has received a particular recognition ; that 
must be left to the common usage practised in such cases, and tothe 
humane discretion of the person who has night of commanding its 
application.” 


“The defence opposed to a charge of cruelty, such as is alleged to 
have been practised, may consist in atotal disapproval that any such 
cruelty was practised, or may be a justification of it by proofs of the 
misconduct that provoked it; and that misconduct may be confined 
to an offence immediately preceding, or may Iskewise include similar 
offences antecedently committed, and which, upon the recurrence 
of them in the particular case, will justify the punishment as a preven- 
tive measure, to guard in future against the inconveniences that may 
reasonably be expected to attend a repetition.” 


980 VOLUNTARILY CAUSING GRIEVOUS HURT. {Chap. XVI, 


The Jaw laid down in the above case was affirmed by Hollowa J 
as forming a good justification to a charge under the Penal Code. 
(R. v. Irvine, post note to s. 340.) 


There may be a conviction under this section, or under s. 325, 
according to the nature of the injury actually intended, although a 
death which was not contemplated has in fact ensued (Empress v. Fox, 
2 All. 522; Empress v. Idu Beg, 3 All. 776 and note tos. 304A. ante 


p. 267. 
See as to the summary jurisdiction of the Magistrates of the Dis- 
trict over this offence, Crim. P.C., s, 260. 


324. Whoever, except in the case provided for 
by Section 384, voluntarily causes hurt 
Voluntarily b f ate t for shoots 
hart by by means of any instrument for shoo 
irmcane 10g, stabbing, or cutting, or any in- 
strument which, used as a weapon of 
offence, is likely to cause death, or by means of 
fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it 1s deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Commentary. 

A substance which, if administered in small quantities is not dele- 
terious, will be deleterious if administered in such a quantity as to be 
dangerous to life, and causing hurt by so administering it will be 
punishable under this section. (See R. ». Cramp, 5 Q.B.D. 307.) 

Firing into a crowd with intent to wound some one, supports an 
indictment which alleges an intent to wound the person who was 
actually injured. (R. v. Fretwell, 33 L.J.M.C. 128; S.C. L. & C. 443.) 


It is, of course, not necessary for a conviction under this section 
that the manner in which the weapon has in fact been used should be 
likely to cause death. 


That such a misconception has actually occurred is the only reason 
why I quote authority to guard against its occurring again. (7 Mad. 
H.C. Appx. xi, S.C. Weir, 79 [127].) 


325. Whoever, except in the case provided for 
Punishment for LY, Section 335, voluntarily causes 

-_ eaus. grievous hurt, shall be punished with 
anevous hurt. imprisonment of either description for 
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a term which may extend to seven years, and shall 
also be liable to fine. 


See Act XVIII of 1862, s. 14 (Cal. H.C, Crim. Pro.) 


326. Whoever, except in the case provided for 
by Section 335, voluntarily causes 
grievous hurt by means of any instru. 
ment for shooting, stabbing, or cutting, 
or any instrument which, used as a 

weapon of offence, 18 hkely to causo death, or by 
means Of fire or any heated substance, or by means 
of any poison or any corrosive substance, or by 
means of any explosive substance, or by means of 
any substance which it is deleterious to the human 
body to inhale, to swallow, or to reccive into the 
blood, or by means of any animal, shall be punished 
with transportation for life, or with imprisonment 
of either description for aterm which may extend 
to ten years, and shall also be liable to fine. 


327. Whoever voluntarily causes hurt for the 
Voluntarily Purpose of extorting from the sufferer, 
hurt to or from any person intcrested in the 
~~" gufferer, any property or valuable 
security, or of constraining the suf- 
ferer or any person interested in such sufferer to do 
anything which is illegal, or which may facilitate the 
commission of an offence (sees. 40, ante p. 28), shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 


Whoever administers to, or causes to be 

taken by, any person any poison or 

cous vs p--~-, S8DY Stupefying, intoxicating, or un- 
do. withintentto wholesome drug or other thing, with 
a intent to cause hurt to such person, 
or with intent to commit or facilitate the commission 
of an offence (see 8. 40, ante p. 28), or knowing it to 
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be likely that he will thereby cause hurt, shall be 
punished with imprisonment of either description 
for aterm which may extend to ten years, and shall 


also be liable to fine. 
Commentary. 


A man placed in his toddy pots juice of the milk bush, knowing 
that if taken by a human being it would cause injury, and with the 
intention of detecting an unknown thief who was in the habit of 
stealing his toddy. The toddy was drunk by some soldiers who 
purchased it from an unknown vendor. Held that he was rightly 
convicted under this section of ‘‘ causing to be taken an unwholesome 
thing.” (R. v. Dhania, 5 Bom. H.C.C.C. 59.) 

In a case under a similar English Statute, where it appeared that 
the prisoner had administered a drug to a female with intent to excite 
her sexual passions, in order that he might have connection with her, 
the conviction was affirmed. (R.v. Wilkins, 31 L.J.M.C. 72; S.C. L. 
& C.89) But the offence of administering a drug is not committed 
where the accused has merely procured the drug at the request of 
another, who took it herself, although the drug was given to her with 
the knowledge that it would be taken, and for that purpose. (R. v 
Fretwell, 31 0..J.M.C. 145; S.C L. & C. 161.) Nor, as I conceive, 
could it be said under such circumstances that the accused had 
caused it to be taken. Romeo might have been indicted under this 
section, but not the Apothecary. 

The words *‘ other thing’” must be read ‘‘ other unwholesome thing.”’ 
Hence, administering a substance, as to whose nature no evidence 
was given, which was intended to act as a charm, was held to be no 
offence. (R. 7. aoe Ghoraee, 1 Suth. Cr. 7.) ‘To administer a dele- 
terious drug where hfe is not endangered, is to commit an offence 
under this section. (R.v. Joy Gopal, 4 Suth. Cr. 4.) 


329. Whoever voluntarily causes grievous hurt 

— .,. for the purpose of extorting from the 
oluntarily ; 

grievous SUfferer, or from any person interest- 

oe to «6d :«(in the sufferer, any property or 

an valuable security, or of constraining 

the sufferer or any person interested 

in such sufferer to do anything which is illegal, or 

which may facilitate the commission of an offence 

(sce s. 40, ante p. 28), shall be punished with trans- 

portation for life, or imprisonment of either descrip- 

tion for a term which may extend to ten years, and 

shall also be liable to fine. 


330. Whoever voluntarily causes hurt for the 
purpose of extorting from the sufferer, 


Weal act. 
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or from any person interested in the 
causing hurt to . ; 

~ ‘sufferer, any confession or any inform- 

ation which may lead to the detection 

of an offence (see s. 40, ante p. 28), or 

misconduct, or for the purpose of con- 

straining the sufferer, or any person interested in the 

sufferer, to restore or to cause the restoration of any 

property or valuable security, or to satisfy any claim 

or demand, or to give information which may lead to 

the restoration of any property or valuablo security, 

shall be punished with imprisonment of either de- 

scription fora term which may extend to seven years, 

and shall also be lable to fine. 


Jilustratromns. 


(a) A, a Police officer, tortures B in order to induce Z to confess 
that he had committed a crime. Ais guilty of an offence under this 
section. 


(6) A, a Police officer, tortures B to induce him to point out where 
certain stolen property 1s deposited. A is guilty of an offence under 
this section. 


(c) A, a Revenue officer, tortures B in order to compel him to pay 
certain arrears of revenue due from Z. A is guilty of an offence 
under this section, 


(d) A, a Zemindar, tortures a ryot in order to compel him to pay 

his rent. As guilty of an offence under this section, 
Commentary. 

The confession must be of some offence, or misconduct, under the 
Code. Hence the extortion of a confession of witchcraft could not fall 
under this section. (R. e. Baboo Mundu, 18 Suth. Cr. 23.) Itis 
immaterial whether the offence, or misconduct, have been committed. 
(R. v. Nim Chand Mookerjec, 20 Suth. Cr. 41.) 


331. Whoever voluntarily causes grievous hurt 
st geile, Ok the purpose of extorting from the 
olantarily : 
grievous Sufferer, or from any person interested 
~~. in the sufferer, any confession or any 
pel restoration of information which may lead to the 
er detection of an offence (see 8. 40, ante 
p. 28), or misconduct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 
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property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead 
to the restoration ofany property or valuable security, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, 
and shall also be liable to fine. 


332. Whoever voluntarily causes hurt to any 
os person being a public servant in the 
ai aged discharge of his duty as such public 
- servant, or with intent to prevent or 
deter that person or any other public 
servant from discharging his duty as such public 
servant, or in consequence of anything done or 
attempted tobe done by that person in the lawful 
discharge of his duty as such public servant, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 


333. Whoever voluntarily causes grievous hurt 
Voluntarily +O any person being a public servant 
causing grievove in the discharge of his duty as such 
lio sereaut fron public servant, or with intent to pre- 
meets: vent or deter that person or any other 
public servant from discharging his duty as such 
public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 


Whoever voluntarily causes hurt on grave 
‘oluntarily 20d sudden provocation, if he neither 
wing burt on Intends nor knows himself to be likely 

eer to cause hurt to any person other than 
the al who gave the provocation, shall be 
punished with imprisonment of either description 
for a term which may extend to one month, or with 
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fine which may extend to five hundred Rupees, or 
with both. 
Commentary. 


See note to s. 277, ante p. 225. 


The meaning of this and the following section of course is, that if 
a person who has received provocation assails the person who has 
given the provocation, he is only lable to a hght punishment. But 
it, while out of temper in consequence of the provocation, he were to 
attack an innocent person, or to run amuck generally, like a Malay, 
the previous provocation would be no excuse. | should not have 
thought it necessary to point this out, but that a case occurs in which 
the Magistrate seems to have put precisely the opposite construction 
upon the section. (R.v, Bhalu Chulu, 1 Bom. H.C. 17.) 


335. Whoever voluntarily (Act VIII of 1882, 
Bera _ 8, 8.) causes grievous hurt on grave 
ausing griev- ‘ ; ‘ 
ous hart on pros and sudden provocation, if he neither 
Eee intends nor knows himself to be likely 
to cause grievous hurt to any person other than the 
person who gave the provocation, shall be punished 
with imprisonment of either description for a term 
which may extend to four years, or with fine which 
may extend to twothousand Rupees, or with both. 


Erplanation.—The last two sections are subject 
to the same provisos as Exception 1, Section 300. 


336. Whoever does any act so rashly or negli- 
jshment for EeRtly as to endanger human life or 
hich endan- the personal safety of others, shall be 


of punished with imprisonment of either 
description for a term which may 
extend to three months, or with fine which ma 
extend to two hundred and fifty Rupees, or wit 
both. 
Commentary. 

Accordingly, it was held that a person who sends an article of a 
dangerous nature by a carrier was bound to take reasonable care that 
its nature should be communicated to those who had to carry it. And 
where a vessel containing nitric acid was so delivered without express 
notice of its contents, and it burst and injured the carrier, the sender 


was held to be responsible for the consequences. (Farrant v. Barnes, 
31 L.J.C.P. 137; $.C. 11 C.B.N.S. 552.) 


See note to s. 277, ante p. 225; note to s. 282, ante p. 230; and 
also note to s. 304A, ante p. 267. 
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Whoever causes hurt to any person by 

doing any act so rashly or negligently 

sn act which 2? #8 to endanger human life, or the per- 
lifeorthe sonal safety of others, shall be pun- 
a'ty of ished with imprisonment of either de- 
scription for a term which may extend 

’ to six months, or with fine which may extend to five 


hundred Rupees, or with both. 


338. Whoever causes grievous hurt to any per- 
Giadee: atte, BOR by doing any act so raslily or neg- 
ons burtbyan act ligently as to endanger human life, or 
omnanéet the personal safety of others, shall be 
safety of punished with imprisonment of either 
description for a term which may 

extend to two years, or with fine which may extend 


to one thousand Rupees, or with both. 


others. 


WRONGFUL RESTRAINT AND WRONGFUL CONFINEMENT. 


339. Whoever voluntarily obstructs any person 
so as to prevent that person from pro- 
re; ceeding in any direction in which that 
person has a nght to proceed, 1s said 
wrongfully to restrain that person. 


Fxception.—The obstruction of a private way over 
land or water, which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
offence within the meaning of this section. 


Illustration. 


A obstructs a path along which Z has a right to pass, A not believing 
in good faith that he has aright to stop the pe Z is thereby 
prevented from passing. A wrongfully restrains Z. 


340. Whoever wrongfully restrains any person 
in such a manner as to prevent that 
com person from proceeding beyond cer- 
tain circumscribing limits, is said 
‘‘ wrongfully to confine” that person. 
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Lilustrations. 


(a) Acauses Z to go within a walled space, and locks Zin. Z is 
thus prevented from proceeding in any direction beyond the circum- 
scribing line of wall. A wrongfully confines Z. 


(6) Aplaces men with fire-arms at the outlets of a oe and 
tells Z thar they will fire at Z if Z attempts to leave the building. 


A wrongfully confines Z. 
Commentary. 


Where a Superintendent of Police egally wrote a letter toa 
person directing him to present himself before a Magistrate, and sent 
two Constables to accompany him, and prevent him from speaking 
with any one, this was held to constitute a wrongful imprisonment at 
civil law, and, of course, would have been a wrongful confinement 
under the above section. ‘Vhe Court said, 


“It ia manifestly not necessary to constitute imprisonment that thore ehould 
be a continuous application of supenor phyateal force. In the felioitous 
language of Mr, Justice Culersdye, atone port of the definition of freedom to 
be able to go withersvever one pleases, but imprisonment is something more 
than the loss of this power; it iucludes the notign of reatrarat within eome 
limite defined by will or power exterior to our own’ CHird e Jones, 7 QB. 
742.) It ia quite clear, therefore, that the retaining of a person ma particular 
place, or the compelling lim to go in @ particular direction, by forea of an 
ertenor will, overpoweling of suppressing In any way his own voluntary action, 
is an imprisonment on the part of him who exercises that exterior will.’ 

: v. Stuart, 2 Mad. H.C. $46 ) 

And, so, it has been held, that a Police officer who detains a person 
for one single hour, except upon some reasonable ground justihed by 
all the circumstances of the case, 15 guilty of wrongful confinement, 
and that he 1s not protected bys. 152 of the Crim. B.C. (§ 61 of the 

resent Code) which authorizes an officer tu detain an accused person 
for 24 hours without sending him before a Magistrate. (R. ve. 
Suprosunno, 6 Suth. Cr, 83 ; 5.C. 2 Wym. Cr. 70.) 


A person who puts in motion a ministerial oMcer who confines 
another, will be guilty of the wrongful confinement, according as the 
confinement was his act, or that of the officer. Hf he states his case 
to the officer, who thereupon arrests the complainant, this may be a 
wrongful confinement by the officer, but will not be such by the in- 
formant, even though the latter signs the charge sheet. (Gringham 
ov. Willey, 4H. & N. 296 ; 9.C. 28 C.J. Ex. 243.) Tf the Police officer 
abealucely refuses to take the person into custody, unless the in- 
formant desires him to do so, then the informant will be guilty of the 
wrongful confinement, if any such there is. But when the person 
states his case to a judicial officer, who thereupon, acting on his own 
judgment, commits the accused to prison, the informant may be 

ilty of a malicious charge under s. 211, but not of wrongful con- 
brement (Austin 7. Dowling, L.R. 5, C.P. 534.) Where a Village 
Magistrate and Kurnum officially ordered certain persons, who had 
resisted the detention of animals caught trespassing, to be arrested, 
they and the Constables who obeyed them were held to have been 
right convicted of wrongful confinement. (5 Mad. H.C. Appx. 
x IV; S.C. Weir, 79 [127]}.) 


In the case of R. v. Irvine (1st Mad. Sess., 1867) there were two 
indictments against the captain of a ship for wrongfully confining the 
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mate and the carpenter. Holloway, J., read to the jury the law laid 
down by Lord Stowell in the case of the Agincourt (ante p. 278) and 
told them that the captain of a ship had, from the necessity of the case, 
considerable powers extending in the case of disobedient mariners to 
the infliction of corporal punishment. That his powers a fortior: 
extended in case of necessity to what would, but for those powers, be 
wrongful restraint. He must, however, be restricted by the necessity 
of the occasion, and for determining upon that necessity, the condition 
of the ship, in. which a whole watch had refused to work, was very 
material matter for their consideration, but that an act of restraint or 
confinement, legal in its inception, would become wrongful if the mode 
used was improper, or the continuance longer than the need de- 
manded. The question of the necessity was not to be too nicely 
weighed, according to the calm judgment which men in cool blood 
would form after the event, but by a consideration of the occurrences, 
as they would appear toa reasonable man placed in the situation 
of the captain. 


341. Whoever wrongfully restrains any person 
Punishment Shall be punished with simple impri- 
for wrongfulree Sonment for a term which may extend 
penne to one month, or with fine which may 
extend to five hundred Rupees, or with both. 


See note to s. 277, ante p. 225. 


342. Whoever wrongfully confines any person 
Ricca shall be punished with imprisonment 
unishment for ; ae ; 
wrongful confine. Of either description for a term which 
re may extend to one year, or with fine 
which may extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 
Wrongful con. fF three days or more shall be pun- 
fortbree ished with imprisonment of either 
oepaaneet description for a term which may 
extend to two years, and shall also be liable to fine. 


344. Whoever wrongfully confines any person 
Wrongfal con- for ten days or more shall be punish- 


forten ed with imprisonment of either descrip- 
or more days. ei awn fan a tanwm weksnks ww TP avwtana to 


three years, and shall also be lable to fine. 
345. Whoever keeps any person in wrongful 
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confinement, knowing that a writ for 
focmentet pean, the liberation of that person has been 
for whow liber. duly issued, shall be punished with 
been issued. imprisonment of either description for 
aterm which may extend to two years, 
in addition to any term of imprisonment to which he 


may be liable under any other section of this Code. 


346. Whoever wrongfully confines any person in 
: such manner as to indicate an inten- 
goo ce tion that the confinement of such per- 
son may not. be known to any person 
interested in the person so confined, or to any public 
servant, or that the place of such confinement may 
not be known to or discovered by any such person 
or public servant as hereinbefore mentioned, shall be 
punished with imprisonment of cither description for 
aterm which may extend to two years, in addition 
to any other punishment to which he may be liable 
for such wrongful confinement. 
Under this section, as in all others, whose essence consists in the 
existence of a particular intention im the mind of the accused, such 


intention must be strictly made out (Empress v7, Sreenath Banerjee, g 
Cal. 223.) 


347. Whoever wrongfully confines any person 
s for the purpose of extorting from the 
rongful ¢on- 
Gnement fer the person confined, or from any person 
"or Jnterested in the person confined, any 
_toan property or valuable security, or of 
constraining the person confined, or 
any person interested in such person, to do anything 
legal or to give any information which may facili- 
tate the commission of an offence (see s. 40, ante 
p- 28), shall be punished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be liable to fine. 


illegal act. 


348. Whoever wrongfully confines any person 
Wrongfal eon. for the purpose of extorting from the 
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Anement for the Person confined, or any person inter-. 
urpose of extort- egted in the person confined, any con- 
ing confession, or ‘ ‘ ° : 
of compelling re- fession or any information which may 
svoration of Pro lead to the detection of an offence (see 
s. 40, ante p. 28), or misconduct, or for 
the purpose of constraining the person confined, or 
any person interested in the person confined, to re- 
store or to cause the restoration of any property or 
valuable security, or to satisfy any claim or demand, 
or to give any information which may lead to the re- 
storation of any property or valuable security, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 


OF CRIMINAL FORCE AND ASSALUT. 


349. A person is said to use force to another if 
he causes motion, change of motion, 
or cessation of motion to that other, 
or if he causes to any substance such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated 
that such contact affects that other’s sense of feel- 
ing ; provided that the person causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion, or cessation of mo- 
tion in one of the three ways hereinafter described. 


Forco. 


First.—By his own bodily power. 


Secondly.—By disposing any substance in such a 
manner that the motion, or change, or cessation of 
motion takes place without any further act on his 
part, or on the part of any other person. 


Thirdly.— By inducing any animal to move, to 
change its motion, or to cease to move. 
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350. Whoever intentionally uses force to any 

rson, without that person's consent, 
in order to the committing of any 
offence, or intending by the use of such force to 
cause, or knowing it to be likely that by the use of 
such force he will cause injury, fear, or annoyance to 
the person to whom the force is used, is said to “ use 
criminal force’ to that other. 


dilustrations. 


Criminal force. 


(a) Z is sitting in a moored boat on a river, A unfastens the 
moorings, and thus intentionally causes the boat to drift down the 
stream. Here A intentionally causes motion to Z, and he does this 
by disposing substances in such a manner that the motion is pro~ 
duced without any other act on any person's part. A has therefore 
intentionally used force to Z, and at he has done so without Z’s con- 
sent in order to the committing of any offence, or intending, or know- 
ing it to be likely, that this use of force will cause injury, fear, or 
annoyance to Z, A has used criminal force to Z. 


(6) Z is riding in a chariot. A lashes Z’s horses, and thereby 
causes them to quicken their pace. Here A has caused change of 
motion to Z by inducing the animals to change their motion. A has, 
therefore, caused force to Z; andit A has donc this without Z's consent, 
intending or knowing it to be hkely that he may thereby injure, 
frighten, or annoy Z, A has used criminal force to ? 


(c) Zisridingin a palanquin. A, intending to rob Z, seizes the 
pole and stops the palanquin. Here A has caused cessation of motion 
to Z, and he has done this by his own bodily power. A has, therefore, 
used force to Z; and as A has acted thus intentionally withou’ Z's 
consent, in order to the commission of an offence, A has used criminal 
force to Z. 

(7) A intentionally pushes against Z in the strect. Here A has 
by his own bodily paras moved his own person so as to bring it into 
contact with Z. He has, therefore, intentionally used force to Z, and 
if he has done so without Z’s consent, intending or knowing it to be 
likely that he may thereby injure, frighten, or annoy Z, he has used 
criminal force to Z. 


(e) A throws a stone, intending or knowing it to be likely that the 
stone will be thus brought into contact with 5 or with Z’s clothes, os 
with something carried a Z, or that it will strike water and dash u 
the water a Sel Z's clothes or something carried by Z. Here, if the 
throwing of the stone produce the effect of causing any substance to 
come into contact with Z or Z's clothes, A has used force to Z; and 
if he did so without Z’s consent, intending thereby to injure, frighten, 
or annoy Z, he has used criminal force to Z. 


(f) A intentionally pulls up a woman’s veil. Here A intentionally 
uses force to her; and if he does so without her consent, intending or 
knowing it to be likely that he may thereby frighten or annoy her, he 
has used criminal force to her. 
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(g) Zis bathing, A pours into the bath water which he knows to 
be foiling. Here A intentionally, by his own bodily power, causes 
such motion in the boiling water as brings that water into contact 
with Z, or with other water so situated that such contact must affect 
Z's sense of feeling; A has, therefore, intentionally used force to Z, 
and if he has done this without Z’s consent, intending or knowing it 
to be likely that he may thereby cause injury, fear, or annoyance to 
Z, A has used criminal force. 


(h) A incites a dog to spring upon Z without Z’s consent. Here, 
if A intends to cause injury, fear, or annoyance to Z, he uses criminal 
force to Z. 


351. Whoever makes any gesture, or any pre- 
paration, intending, or knowing it to 
be likely, that such gesture, or prepara- 

tion, will cause any person present to apprehend that 
he who makes that gesture, or preparation, is about 
to use criminal foree to that person, is said to 
commit an assault. 


Explanation—Mere words do not amount to an 
assault. But the words which a person uses may 
give to his gestures, or preparation, such a meaning 
as may make those gestures, or preparations, amount 


to an assault. 
Illustrations. 


(a) Ashakes his fist at Z, intending, or knowing it to be likely, 
that he may thereby cause Z to believe that A is about to strike Z. 
A has committed an assault. 


(6) A begins to unloose the muzzle of a ferocious dog, intending, 
or knowing it to be likely, that he may thereby cause Z to believe 
that he is about to cause the dog to attack Z. A has committed an 
assault upon Z. — * 


(c) Atakes up a stick, saying to Z, “1 will give you a beating.” 
Here, though the words used by A could in no case amount to an 
assault, and though the mere gesture, unaccompanied by any other 
circumstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 


Commentary. 


An assault ts an attempt to commit a forcible crime against the 
person of another. Mere words can never amount to an assault, but 
any acts, or gestures, which indicate such an attempt, with a present 
possibility of carrying out the intention, are sufficient. And words 
may give a meaning to the gestures which accompany them, so as 
either to attach to those gestures the character of an assault, or 
deprive them of that character. (Cama vy. Morgan, 1 Bom. H.C. 
205.) Striking at another with a stick, or the hand, though the blow 
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does not reach his person—throwing anything at him, though it miss 
its aim—presenting a loaded gun, within the distance to which it will 
carry, are all assaults, But threatening to strike another at such a 
distance that he cannot by possibility be reached, is not. Nor is the 
administering a deleterious drug an assault, though it was once 
ruled otherwise. (1 Russ. 957,953.) 


Criminal force is an assault fully completed. No violence is neces- 
sary, if the proceeding is in itself of a hostile, or insulting character. 


** To beat, in the legal acceptation of the word, means not merely to atrike 
forcibly with tho band, a atick, or the like, but includes every touching or layin 
hold) (howaver trifling) of another's person or clothes, in an angry, iaeelal 
rode, or insolent manner; ag, forinatance, thrusting or puehing himin anger, 
holding him by the arm, spitting in his face, jostling him oat of the way, 
striking a bore upon which be is nding, whereby he is (hrown, &e." (Tbe) 


352. Whoever assaults, or uses criminal force to, 

Punishment for 8DY person otherwise than on grave 
vaing criminal and sudden provocation given by that 
force otherwise : : : ‘ 
than on grave proe person, shall be punished with impri- 
re soument of either description for a 
term which may extend to three months, or with 
fine which may extend to five hundred Rupees, or 


with both. 


Erplanation.—Grave and sudden provocation will 
not mitigate the punishment. for an offence under 
this section if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the 
offence—or 


If the provocation 1s given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public servant 
—or 

See ante, note p. 259—261. 

If the provocation is given by anything done in 

the lawful exercise of the right of private defence. 


Whether the provocation was grave and sudden 
enough to mitigate the offence is a question of fact. 


Commentary. 


See anfe pp. 262, 263. Nor will the act amount to criminal force 
where it issuch as the law permits. As, for instance, the moderate 
chastisement of a child by its parent or a scholar by its teacher. (1 
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Russ. 773.) A master is not authorized to beat his servant. But 
a master is entitled to inflict moderate chastisement upon his a: 
prentice, to whom he stands in the position of a parent. (Act XI 
of 1850, s. 14, Binding Apprentices.) 


See note to s. 277, ante p. 225. 


353. Whoever assaults, or uses criminal force to, 
Using oriminal) ®0Y person, being a public servant in 
foreeto detera the execution of his duty as such pub- 
ublic servant . . . 
rom discharge of lic servant, or with intent to prevent 
om eat: or deter that person from discharging 
his duty as such public servant, or in consequence 
of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 


Resistance to a public officer who is attempting to search a house 
without the proper written order authorising him to do so, is not 
punishable under this section. (R. v. Narain, 7 N.W.P. 209.) 


354. Whoever assaults, or uses criminal force to, 
Assault or uso &NY woman, intending to outrage, or 
criminalforsate knowing it to be likely that he will 


TH VVURISEER WAUES Like 


tent tooutrageher thereby outrage, her modesty, shall be 
modesty. . : ‘ ' , : 

_ punished with imprisonment of either 
description fora term which may extend to two 
years, or with fine, or with both. 


Commentary. 


. A criminal who is a second time convicted of this offence is also 
liable to whipping. (Act VI of 1864, s. 4, Whipping.) 


The want of consent is essential to either an assault or criminal 
force. And there must be some evidence of want of consent. R. v. 
Fletcher, L R. 1, C.C. 39.) The consent of a child under twelve years 
of age isimmaterial. (See note tos. go, ante p.77.) Practically, how- 
ever, if a child consented to what would otherwise be an indecent 
assault, I do not think there could be a conviction under this section. 
Mere indecency is not an indictable offence; and if the child con- 
sented to an act of mere indelicacy, it could not be said that it was 
likely to “cause injury, fear, or annoyance,” within the meaning of 
S. 330. Nor does the case seem to be affected by the recent decision 
in R. o. Lock, (L.R. 2, C.C. 10); there it was held that the prisoner 
was properly convicted of an indecent assault on two boys of eight 
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years old, the jury having found that sais merely submitted to the 
acts, being ignorant of what was being done, but that they did not 
actively consent. But, under English law, any touch is an assault 
if the person touched does not consent. Under Indian law it is only 
criminal if it is done “in order to the committing of any offence,’ 
or to “cause injury, fear or annoyance.”” But ifthe child were 
under 10 years of age, and the prisoner were trying to have sexual 
intercourse with her, then her consent would be immaterial. For the 
attempt, if successful, would be rape (s. 375), and, therefore, if unsuc- 
cessful, would be punished under s. 511. 


A prisoner may be convicted under this section, though acquitted 
of an attempt to commit arape. The latter offence requires proof of 
a determination to complete the act notwithstanding resistance, an 
element which is not required under s. 354. (Empress v. Shankar, § 
Bom. 403.) 

355. Whoever assaults, or uses criminal force to, 
any person, intending thereby to dis- 
honour that person, otherwise than on 
| sudden provocation given 
wise thanon grave by that person, shall be punished with 
provocation. ; ; ; ee 

imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


356. Whoever assaults, or uses criminal force to, 
Aesauit or eri. 2UY_ person, in attempting to commit 
force inat- theft on any property which that per- 

_ gon 18 then wearing or carrying, shall 
perty carried by be punished with imprisonment of 
meat either description for a term which 
may extend to two years, or with fine, or with both. 


Aasault or cri. 
rith 


357. Whoever assaults, or uses criminal force to, 
___. _. any person, in attempting wrongfully 
force in at- to confine that person, shall be pun- 
~ gonfne ished with imprisonment of either 

Peron: description for aterm which may ex- 
tend to one year, or with fine which may extend to 


one thousand Rupees, or with both. 


358. Whoever assaults, or uses criminal force to, 
any person on Aaok and sudden pro- 

‘criminal vocation given by that person, shall be 

a with simple imprisonment 
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for a term which may extend to one month, or with 
fine which may extend to two hundred Rupees, or 


with both. 


Ezplanation.—The last section is subject to the 
same explanation as Section 352, 


Commentary. 


Persons convicted of rioting, assault, breach of the peace, or abetting 
the same, or of assembling armed men, or of taking other unlawful 
measures with the view of committing such acts, may be directed to 
enter into engagements to keep the peace, either on their own per- 
sonal recognizance, or with securities. (Crim. P. C., s. 106.) 


So, parties may be summoned to show cause why they should not 
be bound overto keep the peace, upon credible information being 
given toa Magistrate that a breach of the peace is likely to take 
place (Cr. P.C., s. 107) ; and in case of non-compliance with the order, 
the person may be committed to jail. His confinement is only to last 
till he complies with the order, or, in case of continued disobedience, 
for one year. But if the Magistrate has ordered him to give security 
for a period exceeding one year, his imprisonment may be extended 
to a period not exceeding three years by the Court of Sessions or the 
High Court upona report and reference by the Magistrate who com- 
mitted him. (/dsd., s. 123.) 


A statement contained in an official report of a Subordinate Magis- 
trate, though not made with the view of having security exacted, is 
“credible information within the meaning of s. 491”? (now 5s. 107) 
(H.C. Crim. Pro., 122 of 1864), and will warrant the issuing of a 
summons for the appearance of the party. But it is not such evi- 
dence as will i the Magistrate in making an order under s. 497 
(now ss. 117,118.) That order can only be made after judicial investiga- 
tion, upon evidence taken in the presence of the party charged, giving 
him the opportunity of cross-examining the witnesses. (Dunne ». 
Hem Chunder. 4 B.L.R. F.B. 46; S.C. 12 Suth. Cr. 60; R. a. Jivanji, 
6 Bom, H.C. C.C. 1; Cr. P.C., 5s. 491, Exp. 1.) 


Magistrates may also discharge any recognizance or surety on 
‘sufficient grounds shown (Cr. P.C., s, 125), and may relieve the 
surety from further hability by enforcing appearance and surrender 
of the person for whom security had been given, and then calling 
upon him to enter into fresh recognizances, or to give fresh security 
as at first (/dsd., 126.) 


OF KIDNAPPING, ABDUCTION, SLAVERY, AND FORCED LABOR. 


359. Kidnapping is of two kinds; kidnapping 
from British India, and kidnapping 
from lawful guardianship. 
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360. Whoever conveys any person beyond the 
limits of British India without the 
consent of that person, or of some 
person legally authorized to consent 

on behalf of that person, is said to kidnap that person 
from British India. 


361. Whoever takes, or ontices, any minor under 
Kidnapping from fOUTteen years of age if a male, or 
lawful guardian. under sixteen years of age if a female, 
ame or any person of unsound mind, out 
of the keeping of the lawful guardian of such minor 
or person of unsound mind, without the consent of 
such guardian, is said to kidnap such minor or person 
froin lawful guardianship. 


Lieplanation.—The words “lawful guardian” in 
this section include any person lawfully entrusted 
with the care or custody of such minor or other 
person, 


Exception. —This section does not extend to the 
act of any person who in good faith believes himself 
to be the father of an illegitimate child, or who in 
good faith believes himself to be entitled to the 
lawful custody of such cluld, unless such act is com- 
mitted for an imiworal or unlawful purpose. 


Commentary. 


Under this section, it will be observed, the consent of the girl ia 
inymaterial, and neither force nor fraud form elements in the offence, 
as they do under 6 302. (Ro ¢ Bhungec, 2 Suth C1.5; R.v. Sookee, 
7 16., Cr. 36) Ina case under the English Statute, which ts substan- 
tially the same as the present section, it appeared that the prisoner 
asked the girl to po out with hin, to which she consented, and they 
remained away from her home for three days, visiting places of pub- 
lic entertainment by day and slecping together by night. They then 
departed, he telling her to go home. The father of the girl swore 
that she was away without his knowledge and against his will) The 
girl went of her own wish, and the jury found that the prisoner had no 
intention of keeping her permanently away from her home. The 
conviction was affirmed. The Court said, 


‘The Statute was passed for the protection of parental rights. It is perfectly 
clear law that any disposition of the girl, or any consent. or forwardness on her 
part, sro immaterial on the question of the prisoner's liability under this section, 


38 
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The difficulty arises on the point whether the Pesce has taken her out of the 
possession of her father within the meaning of the Statute. The prisoner took 
the girl from ber father, from under his roof and away from his control, for 
three daysand nights, and cohabited with her during that time, and placed her 
in a condition quite inconsistent with ber being at the time in her father’s pos- 
session. Wo think that in these facts there is enough to justify the jury in 
finding that he took her from the possession of her father, even though he 
intended her to return to him. The offence under this enactment may be 
complete almost at the instant when the girl passes the threshold of her father’s 
house, as where the facts show that the man who takes her away has an inten- 
tion of keeping her permanently. We do not mean to say that a person would 
be liable to an indictment if the absence of the girl whom he takes away is 
intended to be temporary only and capable of being explained, and not inconsist- 
ent with her being under the parental control. All we Bay is that there is in 
_ the present case sufficient evidence forthe jury toact upon.’ (R. v. Timmins, 
$0 L.J M.C. 15; S.C Bell, 276.) 


On the other hand, it was ruled that no offence had been committed 
under this section where the girl had actually run away from, and was 
out of the possession of, her father, when the enticement took place, 
(S RJ. & B: 152), or where she was at the time living in the house of 
a person who was not her guardian, but to whose son she was engaged. 
(R. v. Buldeo, 2 N.W.P. 286.) And so, where the indictment charged 
that she was allured out of the possession of her mother, the fact being 
that her mother refused to allow the daughter to live with her, but had 
sent her to reside with her grandmother, under whose care she sup- 
posed the girlto be. (R. v, Burrell, L. & C. 354; S.C. 33 L.J.M.C. 
54.) And, similarly, where the prisoner met a girl in the street going 
to school, and induced her to go with him to a town some miles distant, 
where he seduced her. They returned together, and he left her where 
he met her. ‘Uhe girl then went to her home where she lived with her 
father and mother, having been absent some hours longer than would 
have been the case if she had not met the prisoner. He made no 
enquiry and did not know who the girl was, or whether she had a 
father or mother living or not, but he had no reason to believe and 
did not believe that she was a girl of the town. The decision in this 
case turned upon the absence of any circumstances to show that the 
prisoner had knowledge that he was taking the girl from the posses- 
sion of those who lawfully had charge of her. In the absence of any 
finding of fact upon that point, the Court said that the conviction 
could not be supported. (R. v. Hibbert, L.R. 1, C.C. 184.) In the 
two former cases, the fact of possession was negatived. 


A mistaken belief that the prisoner had the guardian’s consent to 
the taking, or that the girl was not under any one’s guardianship, will 
be a defence to a charge under this section. But the mere circum- 
stance that the prisoner erroneously and reasonably believed the girl 
to be over sixteen will be no defence. (R. v. Prince, L.R. 2, C.C. 154. 
See the case fully set out, ante p. 58.) 


And where a girl, being only ten years old, is presumably under 
guardianship, a person who takes her away without enquiring whether 
she has a guardian does so at his own risk, and is punishable if, in 
fact, she had a guardian, though he did not know that she had. 
(Empress v. Umshadbaksh, 3 Bom. 178.) 


So great is the respect paid by the law to parental rights, that it will 
compel a girl to return to her father's roof, even against her own con- 
sent, if she is under the age of sixteen, unless there is reason to sup- 


Sec. 362.) 


pose that he will not exercise proper parental control. (Rv. Howes, 
30 LEM.C. 47; Mallinson v. Mallinson, L.R. 1, P. & D. 222,) 
This principle was acted upon in the Supreme Court at Madras by 
Sir C. Rawlinson and Sir A, Aittleston, in the case of Culloor Narraine 
sawmy (Sept. 1858), where they decided that a Hindu youth of the 
age of 14, who had gone to the Scottish Missionaries, should be given 
up to his father, though he had become a convert to Christianity and 
was most anxious to remain with his new protectors, A similar 
decision was given in the Supreme Court of Bombay in regard to a boy 
of twelve years old (R. ev. Nesbitt, Perry, O. C. 103), and by Sir 
Mordaunt Wells in Calcutta, in respect of a boy, 1§ years and 2 months 
old (st re Himnauth Bose, 1 Hyde tet); and an exactly opposite 
decision was given in Bombay by Sir Faseph Arnould, who refused to 
be bound by the authority of the decision of Sir Af, Wells. The deci- 
sion of his own Court and of the Madras Supreme Court do not pas 
to have been brought to bis notice. (/ re Wittoo, oth May 1865.) 
In the Bombay case the boy was 15 yeats and 7 months old. 


The High Court of Calcutta interprets the explanation of the words 
“dawful guardian,” anders. 301, as intended to rcheve the prosecution 
from proving a guardianship inaiits stuct legal acceptation, Where the 
mother af an dlegitimate child made over the child upon her death- 
bed to a friend, who took and retained charge of at, the Court held 
that the mother of an ailegituumate chill was its proper and natural 
ruardian during the period of nurture, and that a person entrusted 
by her with the child under the abeve creumstances was a person 
lawfully entrusted with its care under the above definition. The mother 
in this case a Mrs. Fleury, appears to have been a kurepean or East 
Indian. (Empress re. Pemantle, & Cal g71.)) But the mother of a 
legitimate child, however tender its years, cannot have a right to its 
custody adverse to its father. Accordingly where a mother removed 
her dauyhter from the father’s house, lor the cxpress purpose of 
marrying her without his consent, and thereby depriving bin tor ever 
of her guardianship and custody, it was held that this amounted to 
a taking out of the keeping of the lawful guardian, and thata convic- 
tion for kidnapping uider 4. 363 was correct. (Empress ». Pran- 
krishna Surma, 8 Cal yog)) Inthis case the parties were Hindus, 
Of course the law would be exactly the same if they were European, 
(R. v. Greenhill, 4 Ad. and EH. 624) 


By Muhammedan law the mother is entitled, even as against the 
father, to the custody of her sons up to 7 years, and of her daughters, 
according to the Soonce school of law up to puberty, but accordin 
to the Shiah school only until 7 years, (Mac. M.L. 267-269; Tayhe 
Ally, in re, 2 Hyde, 63; Ra} Begum v. Reza Hossein, 2 Suth. 76; 
Hamid Ali v. Imtiazan, 2 All. 72.) She is also the natural guardian 
of her own illegitimate children, (Lal Das vw. Nekanjo, 4 Cal. 374) 
irrespective of religion. 


362. Whoever by force compels, or by any 
deceitful means induces, any person to 

Abdvetion. go from any place, is said to abduct 
that person. 
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363. Whoever kidnaps any person from British 
. India or from lawful guardianship, 
vipanishment for shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be lable 
to fiue. 
Commentary. 


This offence continues, and may therefore be abetted, so long as 
the process of taking the minor out of the keeping of his lawful 
guardian continues, (R.v. Samia Kaundan, 1 Mad. 173; S.C. Weir, 
82 [132].) 

The fact that a betrothal, not amounting to a marriage or transfer 
of guardianship, has taken betes between the accused and the girl, is 
no answer to the charge, though it might diminish the heinousness 
of the offence. (R. 7. Gooroodoss, 4 Suth. Cr.7; S.C. 5 RJ. & P. 
149.) 

A subject of an Independent State is amenable to the British 
Courts for the offence of kidnapping from British India, though, if 
the person so kidnapped were murderd beyond our territories, there 
would be no jurisdiction im respect of the homicide. (R. v. Dhurmo- 
narain, § Suth. Cr. 39.) 


The offence of kidnapping may be compounded. See note to 
$. 215, ante pp. 192, 193. 


364. Whoever kidnaps, or abducts, any person 
Kidnapping or order that such person may be mur- 
abducting, in or- ered, or nay be so disposed of as to 
der to murder, . . 
be put in danger of being murdered, 
shall be pumshed with transportation for life, or 
rigorous imprisonment fora term which may extend 
to ten years, and shall also be liable to fine. 


lllustrations. 


(a) A kidnaps Z from British India, intending or knowing it to 


be likely that Z sine be sacrificed to an idol. A has committed the 
offence defined in this section. 


A forcibly carries or entices B away from his house in order 


that B may be murdered. A has committed the offence defined in 
this section, 


365. Whoever kidnaps, or abducts, any person 
Kidnapping of With intent to cause that person to 
abducting with in be secretly and wrongfully confined, 
wrongfuilyto shall be punished with imprisonment 


* person’ _ of either description for aterm ‘  ° 
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may extend to seven years, and shall also be liable 
to fine. 


366. Whoever kidnaps, or abducts, any woman 
with intent that she may bo compelled, 

Ke : : : 
wo or knowing it to be likely that she 

mmpel ber -} 
ee i W ill be compelled, to marry any person 
against her will, or in order that she 
may be forced or seduced to illicit intercourse, or 
knowing it to be hkely that she will be forced or 
seduced to illicit intercourse, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be hable to 
fine. 
Commentary. 

Section 366 seems to apply to cases where, at the time of the 
abduction, the woman has no intention of mariage or illicit mters 
course, but itts contemplated that her marrage, or illicit intercourse 
with her, will be accomplished by force, or seduction, brought te 
bear upon her afterwards. Section 498 embraces all cases where 
the object of the taking, or ennecmg, 1s that the wife may have illicit 
intercourse with some other person, even though, as generally hap- 
ae she is 1 a aware of the purpose for which she is quitting her 

usband, and is an assenting party to it. Therefore, where a pro- 
curess induced a marned woman of 20 to leave her husband, and 
the facts showed that ‘*she had made her deliberate choice, and was 
determined of her own free will to leave her husband, and beco:ne a 
prostitute in Calcutta,”’ the Bengal High Court held that no convic- 
tion could be maintained under 6. 366: but that there was quite 
sufficient evidence to convict the prisoner of enticing under s. 498, 
‘for whatever the wife's secret inclinations were, she would have 
had no i sata of carrying them out had not the prisoner inter- 
fered.””) (R. wv. Srimotee Poddee, 1 Suth. Cr. 45; 9.C. 4, RJ. & P. 
119.) 

A conviction both under Section 363 & Section 366 is bad. (R. v, 
Isree, 7 Suth. Cr. 56.) 


367. Whoever kidnaps, or abducts, any person in 
order that such person may be sub- 

apiaseapping or jected, or may be so disposed of as to 
~ eso be put in danger of being subjected, 
“* to grievous hurt, or slavery, or to the 
unnatural lusts of any person, or know- 

ing it to be likely that such person will be so sub- 


jected or dis of, shall be punished with imprison- 
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ment of either description for a term which may 
extend to ten years, and shall be liable to fine. 


Commentary. 


Offences under ss. 367-370 & 371 committed by any subject of Her 
Majesty, or of an allied Prince upon the high seas, or in Asia or 
Africa are punishable in India under the Slave Trade Act, 39 & 40 
Vict., c. 40, §. 1. 


368. Whoever, knowing that any person has 

being kidnapped or has been abducted, 

wrongfully conceals or keeps such per- 

in oontinemont « gon in confinement, shall be punished 
idnapped person. ; ; 

in the same manner as if he had kid- 

napped or abducted such person, with the same 

intention or knowledge, or for the same purpose as 

that with or for which he conceals or detains such 

person in confinement. 


Commentary. 


The mere keeping in a man’s house of a girl whom he knows to 
have been kidnapped, ts not an offence under this section, She must 
be restrained or kept out of view as well. (Rv. Jhurrup, 5 N.W.P. 
133; R. 2. Mt. Chubbooa, 1b.) This section refers to those who assist 
the kidnappers and not to the kidnappers themselves. (R. v. Sheikh 
Oozeer, 6 Suth. Cr. 17.) 


369. Whoever kidnaps, or abducts, any child 
under the age of ten years, with the 
intention of taking dishonestly any 

ten years inoveable property from the person of 

- ~ guch child, shall be punished with 

from the person of imprisonment of either description for 

aterm which may extend to seven 
years, and shall also be liable to fine. 


370. Whoever imports, exports, removes, buys, 
Havsy oe Bie: sells, or disposes of any person as a 
posing of any pers Slave, or accepts, receives, or detains 
ane oe against his will any person as a slave, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 
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Commentary. 

A difficulty has been thought to arise under this section inasmuch 
as it assumes the possibility of a state of slavery still existing in 
India, notwithstanding what is called the Abolition of Slavery Act V 
of 1843. This is clearly the case as regards some of the offences 
created by the section, though others, such as exporting, removing, 
selling or disposing of a person as a slave might be completed in 
India by a person who sold another into slavery in Turkey or Arabia. 
In the case of R. v. Mirza Sikunder (3 N.W.P. H.C. 146) a Hindu 

irl was kidnapped and sold to a Muhammedan, who made her a 

fusulman, changed ber name, and kept her for four years in menial 
service, giving her food and clothes but no wages, and not allowing 
her to leave the house. He was convicted under $.370. The Court 
said: “It is urged that to constitute a person a slave, not only must 
liberty of action be dented to him, but a ryrht asserted to dispose of 
his life, his labour and his property. Tt as true that a condition of 
absolute slavery would be so defined, but slavery is a condition which 
admits of degrees. A persons treated as a slave if another asserts 
an absolute right to restrain his personal liberty, and to dispose of his 
labour against his will, untess that right is conferred by law as in the 
case of a parent, or guardian, or a yailor.”' 


Ina later case (Empress 7. Ramkuar, 2 All. 723) a person was 
convicted under this section for having sold a young girl to another 
with the intent that he should marry her, the other receiving her with 
that intent. ‘The conviction was reversed by the High Court. Tt was 
obvious that if the intention of both parties had been carried out the 
girl would have become a wife and not a slave. Inthe course of the 
case, however, some of the learned Judyes seemed to think that R, 
v Mirza Sikunder had been wrongly decided, and appeared to 
doubt the possibility of such an offence being committed since Act 
V of 1843. [tis a curious thing, however, that Act V of 1843 really did 
not profess to abolish slavery. Whatit did was to “declare and 
amend the law regarding the condition of slavery,’’ and this it effected 
by picking out various results flowing from that condition, and pro- 
viding that for the future the Courts should not recognise or enforce 
them. Until the passing of the Penal Code it is difficult to say that 
slavery was illegal. Certainly the mere buying, see: or keeping a 
person as a slave, was not punishable per se, though of course no 
defence could have been offered to an action or indictment for false 
imprisonment. But in any case, the fact thata person cannot be in 
law the slave of another, can be no conceivable reason why that other 
should not be punished for locating him as if he was a slave. In the 
language of Stuart, C J., (2 All. p. 727) “5. 370, therefore, can only be 
understood as directed against attempts to place persons in the 
position of slaves, or to treat them in a way that is inconsistent with 
the idea of the person so treated being free as to his property, services 
or conduct in any respect.” 


See note to s. 367, ante p. 301. 
371. Whoever habitually imports, exports, re- 


moves, buys, sells, traffics, or deals in 
slaves, shall be punished with trans- 
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portation for life, or with imprisonment of either 
description for a term not exceeding ten years, and 
shall also be liable to fine. 


See note to s. 367 ante p. 301. 


372. Whoever sells, lets to hire, or otherwise 
Belling of any sposes of, any minor under the age 
minorfor purposes Of sixteen years, with intent that such 
of prostitution,de. minor shall be employed, or used, for 
the purpose of prostitution, or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed, or used, for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be hable to fine. 


Commentary. 


To constitute an offence under this section, it is not necessary that 
there should have been a disposal equivalent to a transfer of posses- 
sion, or control, over the munor’s person; the mere fact of enrolling 
a minor among the dancing girls of a pagoda, whose profession is 
admittedly that of prostitution, constitutes the offence, (R. v. Jaili, 
6 Bom. H.C.C.C. 60; acc. Rov. Padmavati, 5 Mad. H.C. g15; S.C. 
Weir, 83 [147]; acc. R. v. Arunachellam, 1 Mad. 164; S.C. Weir 
{t32].) Where certain persons, falsely representing that a minor 
girl of low caste was a member of a higher caste, induced a member 
of such higher caste to take her in marriage, and to pay money for 
her, in the full belief that such representation was true, it was held 
that no offence had been committed under this, or the following sec- 
tion, (Empress v. Sri Lal, 2 All, 694.) 


373. Whoever buys, hires, or otherwise obtains 
Buying of any POSSession of, any minor under the age 
minor forpurposes Of sixteen years, with intent that such 
of prostitution. —_ minor shall be employed, or used, for 
the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, a shall also be liable to fine. 


These sections were very much considered in the case of R. vw. 
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Shaik Ali. (5 Mad H.C. 473; S.C. Weir, 88 [141]}.) There, the 
charge was under s. 373- It appeared that the prisoner by an offer 
of money induced a girl of the age of ten years to havea single act 
of sexual intercourse with him in an uninhabited house, to which she 
went athis request for the purpose. Both parties were surprized in 
the act, and the man was at once taken into custody. ‘The Judges, 
upon a case referred by Scotland, C.J., were of opinion that the con- 
viction was bad. In the first place, they were all of opinion that the 
prisoner had never obtained possession of the girl within the meaning 
of the section. Scotland, C.J, said, 


‘* But, to bring acase within the section, it is, in my opinion, essential to show 
that possession of the minor has been obtained under a distinet arrangement 
come to between the parties that the minor's person should be for aome time 
completely in the keeping aud under the control and direction of the party 
having the posseasion, whether ostensibly fora proper purpose or not. Complete 
possession and control of the minor's person obtaiued by buying, hiring, or other- 
Wise, with the knowledge or intent that, by the effect of auch possession or 
control, the minor should or would afterwards be employed or used for either 
of the purposes stated, is what the section was intended to make punishable as 
acrime. The provision seems to mo to exclude the supposition that an obtain- 
ing of posseasion in the sense in which that expression is, no doubt, sometimes 
ueed, of merely having sexual connection with a woman, could havo been in the 
mind of the framers of the section.’’ (Acc. KR. vt. Mt. Bhutia, 7 N.W.P. 295.) 


On asecond point there was a difference of opinion. The Chief 
bana said, ‘‘Ilt is not, 1 think, essential to the offence that the 

uying, hiring, or other optannng of the possession of the minor 
should be from a third person; the language of the section is quite 
applicable to an agreement or understanding come to with the minor 
without the intervention of a third person, and the vice against which 
the section is directed is certainly not of any lesser enormity in the 
latter case.”’ 


On the other hand, //olloway, J., was of opinion that it must bea 
transaction “of which other parties are the subjects and the minor is 
the object.””) ‘This view need afford no encouragement to the 
debauchinie or seduction of innocent girls without the consent of their 
guardians ; such cases are fuily provided for elsewhere, and the fact 
that they are so removes all doubt from my mind as to the construc- 
tion of the present section.”’ 


On a third point, Holloway, J., said, ‘I must guard myself against 
being supposed to think that nothing more is required than minority, 
a contract, and an intent to have sexual connection, to render the 
man who hires punishable under this section. The intention or 
knowledge must be made out, and it may well be, looking at the 
whole scope of the sections, that the previous ones deal with the cor- 
ruption of girls without the consent of their guardians, or of women 
by suppressing their will by force or deceit, and that these deal with 
the case of trafficking in innocence. They are, perhaps, not intended by 
confounding the provinces of law and ethics to make men virtuous by 
Legislative enactment. A minor, not generally unchaste, may still be 
protected by its provisions ; while she, who has been already devoted 
to prostitution, may not be within the protection, because, on any 
reasonable construction of the words, an unchaste act cannot have 
been committed with intent to do that which has already been done. 
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374. Whoever unlawfully compels any person to 
Unlawful oom. labour against the will of that person 
pulsory labour. ~~ shall be punished with imprisonment 
of either description for a term which may extend 
to one year, or with fine, or with both. 


Commentary. 


The word “ labour’’ has not been defined, and, therefore, will apply 
either to mental or to bodily labour, though probably the last species 
was principally contemplated by the framers of the Code. The word 
7 iinlawfulty?” applies both to the person compelled and the means 
resorted to. Itis not unlawful to compel a child, a scholar, or an 
apprentice to work, even by means of personal chastisement, when of 
a moderate nature (ante p. 280) It its unlawful to compel a servant, 
or a person who is under a contract, to labour by means of personal 
violence, though tt would be lawful to do so by moral eooaien: as 
by threats of legal coercion. [It would be unlawful to compel a person, 
who was not under an obligation by contract, todo work against his 
will, whatever the species of compulsion might be. I conceive, how- 
ever, that the compulsion employed must be such as amounts in law 
to duress, and must at least be as great as would vitiate a contract. 
For instance, actual violence, or restraint, an illegal arrest, (Duke 
de Cadaval v. Collins, 4 A. & FE. 8538,) an unlawful detainer of goods, 
(Wakefield «. Newbon, 6 Q. B. 276,) a refusal to perform an act 
which the party employing the compulsion was legalt bound to do, 
(Vreheine v. Gardener, 25 L.J.QO B. 201; S.C. 8 E. & B. 161.) Mere 
threats of personal enmity, hostile influence, withdrawal of favor, and 
the like would not be sufficient. 


Amends cannot be awarded in a charge under this section. (R. 7. 
Phokondu, 5 Suth. Cr. 1.) 


OF RAPE. 


375. <A man is said to commit ‘‘rape’ who, ex- 
cept in the case hereinafter excepted, 
has sexual intercoyrse with a woman 
under circumstances falling under any of the five 
following descriptions :— 


Rape. 


First.—Against her wall. 
Secondly.—Without her consent. 


Thirdly.— With her consent, when her consent 
has been obtained by putting her in fear of death or 
of hurt. 


Fourthiy.— With ber consent, when the man knows 
that he is not her husband, and that her consent is 
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given because she believes that he 1s another man, 
to whom she is or believes herself to be lawfully 
married. 


— fifthly.—With or without her consent, when she 
is under ten years of age. 


Keplanation.—Penetration is sufficient to consti- 
tute the sexual intercourse necessary to the offence 
of rape. 


Eeceptiou.—Sexual intercourse by a man with his 
own wife, the wife not being under ten years of age, 
is not rape. 


376. Whoever commits rape shall be punished 
Poniehment for With transportation for life, or with 
rape. imprisonment of either description for 
aterm which may extend to ten years, and shall 
also be liable to fine. 
, Commentary. 


Upon a second conviction for this crime the offender is also liable 
to whipping. (Act VI of 1804, 5. 4.) The essence of the offence of 
rape consists In its being committed against, or without, the consent 
of the female. Accordingly; the offence is complete if committed 
when the woman ts acarable of giving a consent; as, for instance, 
where she is under the influence of stupefying drugs; or insensible 
from drink; or, from mental imbecility, is unconscious of the nature 
of the act whichis taking place; or if the consent is to a different 
act from that which is really being done, as for instance, when the 
prisoner had connection with a girl, who believed that she was being 
subjected to a surgical operation for the benefit of her health, that 
belief being caused by his fraudulent i diag acy (Rov. Flattery, 
2Q.B.D 410.) Nor is itany excuse that she consented at first, if 
the act was afterwards committed against her will, or that she con. 
sented after the fact, or from fear of injury, or under circumstances 
which rendered a successful resistance impossible. Nor is the mere 
cessation of a genuine resistance a sufficient evidence of consent. 
(R. v. Akbar Kazee, 1 Suth. Cr. 21.) Nor can it be set up as any 
defence that the woman was a common prostitute, or even that she 
was the concubine of the prisoner, if not legally united to him; for, 
however vicious her course of life, she is still entitled to the pro- 
tection of the law, and may try to be virtuous whenever she chooses, 
(Arch. 610.) 


In England, it is held that the consent produced by mere animal 
instinct would be sufficient to prevent the act from constituting a 
rape, and that even in the case of an idiot some evidence of want of 
consent is necessary. (R. v. Fletcher, 21 L.J.M.C. 85; S.C. Bell, 63; 
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R. v. Fletcher, L.R. 1, C.C. 39.) But under the Code it would seem 
to be different, since by s. 90 ‘(a consent is not such a consent as ts 
intended by any section of the Code,” if it is “given by a person who, 
from unsoundness of mind, is unable to understand the nature and 
consequence of that to which she gives consent.’”’ (See ante p. 77.) 


The fourth clause of s. 375 1s oppo to the decision of all the 
English authorities, who in several cases arrived at the conclusion 
that where a woman actually was a consenting party to the act though 
under the influence of mistake, the essential ingredient in the offence 
was wanting. It is obvious that such an assertion, when put forward 
by a married woman, requires to be scrutinized most suspiciously 
before it is accepted as true. Where there has been intimacy between 
the prisoner and the female, there will always be strong reason to 
suspect that the charge was set up to obviate the consequences of 
detection. 


In the majority of cases, the only direct evidence of the rape is that 
of the prosecutnx herself. Where this breaks down, or cannot be 
obtained, as where the female from extreme youth, or from some 
incapacity, such as being deaf and dumb, cannot give her testimony, 
and there is no other evidence producible (see R. v. Whitehead, 
L.R. 1, C.C. 33.) there is nothing for mn but to acquit. Her evidence 
should always be received, not with distrust, but with caution, remem- 
bering that the charge is one easy to make and hard to refute. 
‘The first thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexual connection took 
place. Upon this point it is most important to have the evidence of 
a medical man as tothe state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum- 
stance if no female relation were produced to testify to marks or 
injury or the hke. The next thing 1s to see, whether the connection, 
ifit took place, was against her will. For this purpose all the sur- 
rounding circumstances should be carefully sifted. The character 
of the prosecutrix, her intimacy with the prisoner, and the amount 
of familiarity which she had formerly permitted him to indulge in ; 
the place in which the act took place, as shewing that she might 
have obtained assistance; the distance at which other persons were 

assing by; any screams or cries which were heard, her conduct 
immediately after the outrage, her appearance, and so forth. (See 
Arch. 610.) ; 


Evidence is admissible to show that the prosecutrix is a common 
rostilute, or that she has had previous connection with the prisoner, 
or both of these are material facts bearing directly upon the question 

of consent. But, although the prosecutrix maybe asked on cross- 
examination whether she has not had illicit connection with-other 
men, her answer is final, and evidence to contradict her is inadmis- 
sible. It is plain that such evidence would only go to her character. 
The fact that a woman has had voluntary, though unlawful, inter- 
course with A, is not even primd facie evidence that she would 
submit to the same intercourse with Z, unless she is shown to make 
a trade of her person. (R.v. Holmes, L.R.1, C.C. 334; Ind. Ev. Act 
1 of 1872, s. 153.) ! 


Under the Evidence Act (I of 1872, s. 8, rllus. 7.) not only the fact 
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that the prosecutrix made a complaint is admissible in evidence, but 
the terms of the complaint. This lets in all those particulars, includ- 
ing the name of the man, which the English law, with its overtender- 
ness to the prisoner, excludes. 


We have seen that the badness of a woman’s character is no excuse 
for violating her. It is, however, a very important element in decid- 
ing whether she was violated, or whether she voluntarily consented 
tothe act. Hence, the prisoner may always adduce evidence of her 
notorious want of chastity, or of her having had illicit intercourse with 
himself, or with other men; but it would seem that evidence of such 
particular facts cannot be given, unless the prosecutrix has been 
cross-examined upon the point. Because, in fairness to her, she 
ought to be allowed to deny the accusation if false, or to explain any 
circumstances of suspicion, (Arch, 610) Where it 1s necessary to 
acquit the prisoner of rape, on the ground of consent, he cannot be 
convicted of adultery (Deendyal #. Bhyrub, 1 M. Dig. 176, § 518; 
Government v. Sirdar shoul 16 § 519.) 


There would be nothing to prevent the Judge from altering the 
charge from tape into adultery during the course of trial (Cr. P.C., 
Ss. 227), provided the chatye was instituted by or on behalf of the 
woman’s husband. (/dtd. 199 ) 


Although a husband cannot commit a rape upon his own wife, who 
is above to years of age, he may be indicted for aiding and eo eee 
in a rape committed by others, a very disgusting instance of whic 
occurred in the case of Lord Audley, (1 St. Tr. 339; S.C. Arch. 235.) 


By the English law, as mentioned in p 67, there 1s an invincible 
presumption as to the impossibility of a rape being committed by a 
boy under fourteen. Here, probably, an earlier date would be fixed ; 
and, possibly, the Court might follow some of the American Judges 
in treating physical capacity as a matter capable of proof, and to be 
proved, independently of any arbitrary presumption. (1 Bishop, 
§ 466 ) 

Where a boy, only ten years old, was convicted by the Futwa of 
rape upon a girl only three years old, the Court of N. A. viewed it as 
an attempt only, and punished it as a misdemeanor with one year’s 
imprisonment. (Kureem ¢. Meeun, 1 M. Dig. 176 § 513.) He may, 
however, be convicted of aiding and abetting ina rape by others. 
(1 Russ. 110.) P 


Where the offence of rape is incomplete for want of penetration, 
the prisoner my be convicted of an attempt to commit rape (Crim, 
F. é , 8. 238.) ut in order to warrant such a conviction it is not 
sufficient to show an indecent assault with intent to have illicit con- 
nection. The Court must ‘‘be satisfied that the conduct of the accused 
indicated a determination to gratify his passions at all events and in 
spite of all resistance.” (Empress ». Shankar, 5 Bom. 403.) 


OF UNNATURAL OFFENCES. 


377. Whoever voluntarily has carnal intercourse 
against the order of nature with an 
—-- woman, or animal, shall be pun- 
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ished with transportation for life, or with imprison- 
ment of either description for aterm which may 
extend to ten years, and shall also be hable to fine. 


Explanation.—Penetration 1s sufficient to consti- 
tute the carnal intercourse necessary to the offence 
described in the section. 

Commentary. 


Upon a second conviction for this crime, the offender is also liable 
to whipping. (Act VI of 1804, 5. 4.) 


CHAPTER XVII. 
OF OFFENCES AGAINST PROPERTY. 


OF THEFT. 


378. Whoever, intending to take dishonestly any 
moveable property out of the posses- 
sion of any person without that per- 
son’s consent, moves that property, in order to such 
taking, 1s said to commit theft. 


Theft. 


Explanation 1.—A thing so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft; but it becomes capable of being 
the subject of theft as soon as it 18 severed from the 
earth. 


Explanation 2.—A moving, effected by the same 
act which effects the severance, may be a theft. 


Ezplanation 3.—A person 1s said to cause a thing 
to move, by removing an obstacle which prevents it 
from moving, or by separating it from any other 
thing, as well as by actually moving it. | 


Explanation 4.—A person who by any means 
causes an animal to move is said to move that 
animal, and to move every thing which, in conse- 
quence of the motion so caused, is moved by that 
animal, 


Sec. 378. ] THEFT. 311 


Explanation 5.—The consent mentioned in the 
definition may be express or implied, and may be 
given either by the person in possession, or by any 
person having for that purpose authority either 
expressed or implied. 


lilustratioans. 


(a) A cuts down a tree on Z's ground, with the intention of dis- 
honestly taking the tree out of Z’s possession without Z's consent. 
Here, as soon as A has severed the tree, in order to such taking, he 
has committed theft. 


(V Mad. H.C. Appx. xxxviz S.C. Weir, go [148]. (See a case of 
taking salt from a Government salt pan) R. v. Lamma Ghantaya, 
3 Mad. 228.) 


(6) A puts a bait for dogs in his pocket, and thus induces Z's 
doy to follow i. Here, if A's intention be dishonestly to take the 
dog out of Z’s possession without Z’s consent, A has committed theft 
as soon as Z's dog has begun to follow A. 


(c) A meets a bullock carrying a box of treasure. He drives the 
bullock in a different direction, in order that he may dishonestly take 
the treasure. As soon as the bullock begins to move, A has commit- 
ted theft of the treasure. 


(7) A, being Z's servant and intrusted by Z with the care of Z2’s 


Heal dishonestly tuns away with the plate without Z’s consent. A 
as committed theft. 


(c) Z, going on a journey, intrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carses the plate to a goldsmith 
and sells it. Here the plate was not in Z’s possession. It could not, 
therefore, be taken out of Z's possession, and A has not committed 
theft, though he may tive commutted criminal breach of trust. 


(Uf) Afinds aring belonging to Z ona table in the house which 
Z occupies. Here the nng is in Z’s possession, and of A dishonestly 
removes it, A commits theit. 


(g) A finds a ring lying on the high road, not in the ap leiaaaie 
of any person. A, by taking it, commits no theft, though he may 
commit criminal misappropriation of property. 


(4) Asees aring belonging to Z lying ona table in Z’s house. 
Not venturing to misappropriate the ring immediately for fear of 
search and detection, A hides the ring in a place where it is highly 
improbable that it will ever be found by Z, with the intention of 
taking the nng from the hiding place and selling it when the loss is 
forgotten. Here A, atthe time of first moving the ring, commits 
theft. 


(:) A delivers his watch to Z, a jeweller, to be regulated. Z car- 
ries itto his shop. A, not owing to the jeweller any debt for which 
the jeweller might lawfully detain the watch as a security, enters 
the shop openly, takes his watch by force out of Z’s hand and car- 
ries it away. Here A, though he may have committed criminal 
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trespass and assault, has not committed theft, inasmuch as what he 
did was not done dishonestly. 

(jy) If A owes money to Z for repairing the watch, and if Z retains 
the watch lawfully as a security for the debt, and A takes the watch 
out of Z’s possession with the intention of depriving Z of the property 
asasecurity for his debt, he commits theft inasmuch as he takes it 
dishonestly. 

(k) Again, if A having pawned his watch to Z takes it out of Z’s 
possession without Z’s consent, not having paid what he borrowed 
on the watch, he commits theft, though the watch is his own pro- 
perty, inasmuch as he takes it dishonestly. 


(1) A takes an article belonging to Z out of Z’s possession, with- 
out Z’s consent, with the intention of keeping it until he obtains 
money from Z as a reward for its restoration. Here A takes dis- 
honestly; A has, therefore, committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence and takes away a book without Z’s express consent, for the 

urpose merely of reading it, and with the intention of returning it. 
Fete, it is probable that A may have conceived that he had Z’s 
implied consent to use Z’s book. If this was A’s impression, A has 
not committed theft. 

(x) A asks charity from Z’s wife. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here, it is 
probable that A may conceive that Z’s wife is authorized to give 
aut alms. If this was A’s impression, A has not committed 
thelt. 

(See R. v. Avery, 28 L.J.M.C. 185; S.C. Bell, 150.) 

(0) A is the paramour of Z’s wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to be such property 
as she has not authority from Z togive. If A takes the property 
dishonestly, he commits theft. 

(p) A, in good faith, believing property belonging to Z to be A’s 
own property, takes that property out of B’s possession. Here, as A 
does not take dishonestly, he does not commit theft. 


(See R. v. Berry, 28 L.J.M.C. 70; S.C. Bell, 95.) 


379. Whoever commits theft shall be punished 
with imprisonment of either descrip- 

for tion for a term which may extend to 

three years, or with fine, or with both. 


Upon a first conviction for any offence under ss. 378, 380, 381, or 
382, the criminal is liable to whipping in lieu of the punishment pro- 
vided by the Penal Code. Upon a second conviction he is liable to 
whipping in addition to that punishment. (Act VI of 1864, ss. 2, 3.) 


_ The crime of theft is, with two exceptions, composed of the same 
ingredients as that known to English law under the term larceny. 
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This will be seen by comparing the definition in the text with that 
uoted in Russell from East’s Pleas of the Crown, where larceny is 
efined to be 


“The ropes taking and cerrying away by any person of the more _ 
goods of another from any place, with a felonious intention to convert then to 
his (the taker’s) own uee, and make them bis own property, without the con- 
sent of the owner.” (2 Kuss. 123 ) 


The first point of difference between the two definitions is, that the 
Code makes everything the object of theft which is moveable, fe, 
capable of being severed from its place. The English law, however, 
excluded from larceny all matters 


** Which savour of the reality, and are, at the time they are taken, part of 
freehold ; whether they be of the aubstancea of the hawd, as lead, or 
minerals ; or of the produce of the land, as trers, coro, geags, or other frites 
or things affixed to the land, as buildings, and articles auch o« lout, de, annexed 
to buildings. The severance and taking of things of this description was, at 
commos law, only a trespass.’’ (2 Russ. 2 


But inasmuch as the essence of the offence consists in the taking 
out of possession, the thing stolen must be something capable of 
being in possession. Therefore, wild birds or animals are not objects 
of theft; though, of course, itis different where the birds or animals 
are domesticated or confined. It would be theit to steal a tiver from 
a Zoological garden. It would not be theft to carry it away from a 
jungle. (2 Russ. 278-282; R. vw. Townly, E.R. 1, CC, 315.) The 
rule that wild animals are not the subject of theft depends upon the 
idea that they cannot be in the possession of any one. But this, of 
course, may be negatived, asin the case of birds in an aviary, deer 
in a park, or animals too young to escape from control, (R. v. 
Shickle, L.R. 1, C.C. 158.) 


The second point of difference ts, that it ts no longer necessary to 
show ‘‘an intention to appropriate the chattel and exercise an entire 
dominion over it.” (Per Lord Campbell, C.J., R. v. Trebilcock, 27 
L.J.M.C. 103; S.C.D. & B. 458.) It is sufficient to show an inten- 
tion to take dishonestly the property out of any person’s possession 
without his consent, and that it was moved for that purpose. If the 
dishonest intention, the absence of consent, and the moving are estab. 
lished, the offence will be complete, however temporary may have 
been the proposed retention. 


Nor is 1 necessary to show that the taking was against the person’s 
consent. It is sufficient if it was without his consent, which ts a ver 
different thing. (R. v. Fletcher, 28 L.J.M.C. 85; S.C. Bell, 63.) ff 
however, knowing that a theft of his property is contemplated, he con- 
sents to his servant aiding the thief in carrying it out, in order to 
secure the detection of the latter, no offence at all is committed, as 
the’ removal is by his own consent. (Empress v. Troylukho, 4 
Cal. 366.) 


But the possession of the owner, or holder, of the property must 
continue. Therefore, where the owner of a bullock buried its car. 
case, and the prisoners dug it up, it was held that there could be no 
conviction for theft, as the owner had given up all property in, and 
possession of, the subject of the alleged theft. (4 Mad. H.C. Anpx. 

; S.C. Weir, 91 [149].) Where the thing taken is utterly without 
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value an acquittal under s, 95 would be supported. (R. v. Kasyabin 
5 Bom. H.C.C.C. 35.) 


The removal must be done “ dishonestly,’’ which is defined by s. 24 
as involving ‘intention of causing wrongful gain to one person, or 
wrongful loss to another person.’’ Therefore, it is no theft where 
the articles are taken by mistake, or under a bond fide claim of right 
to possess them, however erroneous that claim may be, or witha 
bond fide belief that the owner’s implied consent was given. (3 Sav. 
374, 9. 378, tllus. 1. m. p.) 


But the mere fact that the prisoner had, or claimed to have, some 
rights in the property would not bea sufficient excuse. “ If the 
proneny was in the possession of the prosecutor in sucha way that 
re had a tight to hold it against the prisoner, that is, that the 
prisoner could not get it without the consent of the prosecutor, then 
it would be theft, if the prisoner dishonestly possessed himself of it 
with the intention of appropriating it,"’ (per Scotland, C. J., R. v. 
Ammoyee, 4th Madras Sessions, 1862.) Still less would it be an 
defence that the accused had a claim for the price of an article which 
had subsequently been sold toa third person, and had passed into 
that person’s possession. (RR. v. Chellen, Scotland, C.J., 4th Madras 
Sessions, 1862.) Or, that he took the property in satisfaction of a debt 
due to himself. (R.v. Preonath, 5 Suth. Ci. 08 ; S.C. 1 Wym. Cr. 60.) 


There can, of course, be no conviction where the circumstances 
shew that there was no dishonest intention within the meaning of the 
Penal Code. This wasthe case in one instance where the Court of 
BLU. acquitted the prisoner, Mr. Strange saying, 


“The prisoner appears to have met the prosecutrix, when the latter was 
incapacitated by intoxication, and to have secured her cloth by placing it under 
the care of the tirst witness. There is uo evidence that he removed the cloth 
from tho prosecutrix feloniously, nor that he had any design of appropriating 
it to himaelf.  T cannot, therefore, see that any robbery has been committed.’ 


(Mad. F. U. 168 of 1833.) 


So, where a servant found fishermen poaching on his master’s 
peu and seized their nets, which he refused to give up without 
is employer’s orders, the Bengal High Court held that a conviction 
for thett must be quashed, as it was clear that the prisoner was 
acting bond fide in the interests of his master without any dishonest 
intention. (R.v Nobin Chunder, 6 Suth. Cr. 79; S.C. 2 Wym. Cr. 
Sg.) In this case it is plain that the servant’s act was illegal, and 
injurious to the fishermen ; therefore it caused them wrongful loss. 
It he knew this he must be taken to have intended it, and the fact 
that his primary intention was to serve his employers would not 
alter the case. No doubt, however, the High Court proceeded on 
the yround that he bond fide believed that he was acting rightly 
in detaining the nets. Where the prisoner’s state of mind must be 
found as a fact, and that state of mind is honest, though the honesty 
arises from ignorance ot law, the rule that ignorance of law is no 
excuse does not apply. The ignorance does not operate to excuse 
the crime, but to show that one of the essential ingredients in the 
crime was wanting. (See ante p 61.) The Madras High Court set 
aside a conviction ie theft, where the act charged consisted in catch- 
ing fish in a creek, the right to fish in which had been leased out b 
Government (R. 7. Revu Pothadu, 5 Mad, 390) I suppose this deci- 
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sion rested upon a finding that the act complained of was a mere 
civil trespass, and was not done with a fraudulent intent to take 
what was known to be the property of another; or else upon Ahe 
ground that the nature of the creek was such that the fish found pr tt 
did not become the property of the lessce until they were cauglft by 
him. Fish in a state of confinement are of course as much progerty, 
and therefore the subject of theft, as any thing else. 


Where the dishonest intention 1s established, it makes no difference 
in the prisoner’s guilt that the act was not intended to procure any 
one benefit to himself. No one can jusufy a theft on the Robin 

ood principle of taking from the rich to pive to the poor. in one 
case a man was indicted tor herse steahoy, whereupon his companion 
broke into the prosecutor's stable, took out another horse, drove it 
into a coal pit and so killed it, with the view of suguresting that a 
similar accident had happened to the first horse. Tle was found 
guilty of stealing, though he had never intended ta make any other 
use of the animal (2 Russ 205) And, so, at was held aon hengal, 
where the prisoner togk the prosecutors bollocks against his wall, 
and distributed them among the creditors of the latter (RL a, 
Madaree, 3 Suth. Gr. 2; SO. 4 RJ & PL giz) 


It is not necessary to show that the person out of whose possession 
the property was taken was its owner Hf the taking 1s itself, dishonest, 
1.e., will cause wrongful gain to the taker, or wrongful loss to the 
loser. (See illus. 7. 4., ate p. 312. But the mutual position of the 
parties may be such that there can be ro dishonesty in the taking b 
one from the other without consent usked or given. Hence, if a wife 
Carry away and convert tu her own use the goods of her husband, 
this, according to English law, was no larceny, for husband and wife 
areone person. (2 Russ. 240.) The law is now altered by the married 
women's Property Act, 45 and 46 Vict. c. 78, 55. 12, 16.) Stillless of 
course, tf the property mm her own, as the paraphernalia of an Esugtish 
wife, or the stridhanum of a Hindu wife (R.o«. Natha Kalyan, 8 
Bom. H.C.C.C. 11.) And the same doctrine has been laid down by 
the Madras High Court (Rulings of 1464 ons. go6, and of 1865 on 
s.176.) And, so, Scotland, C.J , directed the jury that a count which 
charged a prisoner as acecetver could not be sustained, masmuch as 
the prosecutor’s wife was the person from whom the goods had been 
received. (R.v. Venkata Reddy, 4th Madras Sessions, 1864;  R. v. 
Kenny, 2 Q.B.D. 307.) Sce, too, illustration (7) ante p. 312, where the 
paramour A, and not the wife, is treated as the thief, 


On the other hand, it has been laid down in Bombay that a 
Mahometan wife may be convicted of stealing from her husband, as 
there does not exist the same identity of interest between husband 
and wife under Mahometan as under English Jaw. (R. v. Khatabai, 
6 Bom. H.C.C.C. 9.) Andina Madras case where two persons were 
indicted, the one for adultery with and enticing away the wife of the 
prosecutor and theft of his property, and the other for abetting the 
enticing and theft, and it appeared that the wife by means of false 
keys supplied to her by the second prisoner got possession of the 
p ulor’s jewels and handed them over to the prisoner, but the 
addikery was negatived, the High Court held that it was still open 
to the jury to say that the prisoner dishonestly took part in the 
removal of the husband’s property. In fact, the doctrine of the 
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English law appears to have arisen from raising a presumption 
of fact into a presumption of law. The property of an English 
husband is by no means the property of his wife. But the relation- 
ship between them is such that in the vast majority of cases the wife 
is allowed the use of her husband’s property, and is even allowed, or 
may imagine herself or be imagined by others to be allowed, to deal 
with it to the extent of disposing of it. In all cases where she 
imagined she was so authorized, of course there could be no theft. 
Nor could there be anything criminal in helping her to remove pro- 
perty which the person so helping believed she was at liberty to deal 
with. But there can be no reason why this presumption should not 
be negatived, either as regards the wile herself or those who join in 
her acts, ‘The English Jaw, even before the recent statute, considered 
that as regards third parties it 1s negatived where the person acting 
with the wife is her paramour, (R.v. Mutters, 34 L.J.M.C. 54; S.C. 
L&C, 5t1.) But itis obvious that there are numerous other facts 
which might just as conclusively show that the person knew that the 
wife was acting in fraud of her husband. 


On much the same principle as that of the English law it has been 
held that a Hindu husband cannot be convicted of robbing his wife, 
the wife, according to Hindu law, being completely under the control 
of her husband. (R. 7. Ootumram, 3 M. Dig. 129, s. 185.) But I 
doubt whether this argument would apply in favour of a Hindu 
husband who dishonestly took his wife’s stridhana, over which she 
has absolute control (1 Stra. HL. 27, 28; Ramasami v. Virasami, 3 
Mad. H.C. 272); or in favour of a Mahometan husband, who gets no 
right over his wile’s property by marriage. (MacNaghten’s M.L. 
354°) Such property ts not in the possession of the wife, on account 
of the husband, so asto make her possession be his possession, 
within the meaning of 5. 27. 


Nor can a man be turned into a thief for regaining possession of 
his own property, held by one who has no right to it; nor can a joint 
tenant, as, for instance, the member of a Hindu undivided family, be 
indicted for a theft of the family goods, since he has just as good a 
right to them as any one else. (2 Russ, 239. sha ae v. Seward, 
L.R. 4, C.P. 328.) But, even in the case of an undivided member, it 
would be theft if he took the goods for the fraudulent purpose of 
getting any dishonest advantage for himself. For instance, if he 
secreted any part of the family property for the purpose of appropri- 
ating it for his own exclusive benefit; or if, when a division was in 
progress, he took possession of any articles without the knowledge 
of the other co-parceners, for the purpose of securing to himself 
an extra share, (R.o. Chockanathen, 3rd Madras Sessions, 1864, 
Bittleston, J.) And so it would be when the holder of the goods had 
some interestin them, which authorized him to retain them against 
the owner. If I pawn my watch it would be theft to take it away 
from the pawnbroker’s shop without repaying the loan. (Illus. &, ante 
p. 312.) And, similarly, if the effect of the taking were to charge 
the holder with its price, as when a member of a benefit society 
entered the room of a person with whom a box containing the funds 
of the society was deposited and took and carried it away, this™ras 
held to be larceny, the batlee being answerable to the society for the 
funds. (2 Russ. 241.) Anda man might even be convicted of stealing 
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his own money from his, own servant, if the servant, being ignorant 
of the manner in which the money was abstracted, would have to 
make it good. (R.v. Webster, 31 LJM.C. 17;59.C L&C, 77; R. 
v. Buryess, 32 L.J.M.C. 185; S.C.L.& C. 299.) There can be no 
doubt that a member of a joint family may commit theft by stealing 
the separate property of one of his co-parceners. (Empress o. Sita- 
ram, 3 All. 181.) 


Savigny suggest a curious question, t1s., whether a person who is 
ignorant that a piece of property 1s his own, and who, intending to 
steal it, takes it from a third person who has himseli no right to it 
and perhaps has stolen it, can be convicted of theft. He decides the 
question in the negauive. ‘ Phe owner, who in this manner carries 
away his own property, has the intention of committing a theft but 
in fact commits none, for there is wanting one of the essential con- 
ditions of theft, ere, a violation of the right of another. The intend- 
ing thief 1s protected, not by his mustake, but by the absence of the 
corpus delictt.”” (4 Sav. 412) Probably the same decision would be 
given af the party were indicted under the Penal Code, though, 
undoubtedly, all the requirements of 5. 378 would be literally com- 
pled with in the case supposed. Actual injury to a right is not 
required, if there 15 a dishonest intention to mjure one. 


In the vast majority of cases where a theft 1s charged, the property 
has been taken from the owner clandestinely, and without his con- 
sent. Sometimes, however, it happens that the possession of the 
artitle has been voluntarily resigned by the proprictor, and the very 
difficult question then armses, whether the person, to whom it has 
been so resigned, will become a thief in consequence of any subse- 
quent dealing with it? ft ts evident how important this question 1, 
since any mistake upon the subject might result in an indictment 
against a person who lost a borrowed book, and then denied all 
knowledge of the loan; or who bought goods, and then refused 
either to pay for, or return them. 


A solution of all such doubts will generally be obtained by remem- 
berimy, that the essence of theft consists in its being a dishonest, or 
criminal, taking from the possession of the owner without his con- 
sent. Consequently, sf the taking 15 not criminal, when the pos- 
session is changed, there is no theft. The cases, then, will resolve 
themselves into four classes, one of whichis certainly theft, two of 
which are not theft, while as tothe third it seems uncertain whether 
it does, or does not, come under the dehnition. 


1. By s. 27, property is said to be in a person’s possession when 
it is in the possession at his wife, clerk, or servant, even though the 
clerk or servant be only employed temporarily, or on a particular 
occasion. 


For instance, if I entrust my horse to my coachman, or plate and 
wine to my butler, my possession of them is never altered. I merely 
hold them by another hand. Instead of shutting them up in a stable 
or room, I puta human lock and key over them, but my right is 
never affected. Consequently, if my servant sells my horse, drinks 
my wine, or pawns my plate, this ts theft, because he takes them 
directly out of my possession, criminally and without my leave. And 
so it has been held in numbers of cases where servants appropriated 
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money, goods, cheques, bills of exchange, &c., which have been given 
to them by their master for use or custody. (Arch. 293.) On the 
same principle, goods which are the property of the master are in his 
ossession so long as they are in the possession of the servant who 
is entrusted with them. A dishonest and fraudulent removal of the 
goods from his possession would be theft, even if it was with his 
consent, provided it was known to the person removing them 
that his consent was itself fraudulent andl unauthorized. (R. v. 
Hanmanta, 1 Bom, 610.) 


And where the servant was entrusted with the property by his 
master, though he obtained it by false pretences, it was still held 
that his possession was the possession of the master. Therefore, 
where a servant, whose duty it was at the end of every day to obtain 
from his employer’s cashier the money necessary to pay certain 
charges, falsely represented to the cashier, that a larger sum was due 
and appropriated the difference, this was held to be larceny. (R. 
uw. Cooke, L.R. 1, C.C. 205.) And, so, I conceive it would be under 
the Penal Code, if the money so obtained was his master’s, But it 
would be different if the money belonged to the third person, and 
was obtained from him by a false representation that the master was 
entitled to it, since the possession of a person’s clerk or servant 
must be a possession ‘fon account of that person.” (s. 27.) 


The case is exactly the same where one gives the mere manual 
possession of goods to another, but in such a way as not to part with 
one’s dominion over them. For instance, the hotel keeper, who allows 
his guest to use his furniture or spoons, gives him no other right 
over them, and of course it would be just as much theft to take the 
plate out of a hotel as to carry it away from a friend’s house. (2 Russ. 
134; R. v. Thompson, 32 L.J.M.C. 35; S.C. L. & C. 225.) 


"The Scotch law went even further, for it held that 


** Tf gooda are delivered to a stranger, or carrier, for a special and particular 
purpose, independent of any transfer of property, as to be conveyed to a parti- 
cular place, or subjected to a partionlar operation, the abstraction of them by 
the person entrusted is theft.’’ (Alison, Cr. L. 252.) 


Under the present Code such offences would be punishable as 
breaches of trust under s. 405. And so I conceive it would be even 
in the case of acclerk or servant, where the master never had any 

ossession of the property except through the means of his servant. 

‘or instance, if a bill collector were to apply to his own use money 
which he had received on account of his master, this would certainly 
be a breach of trust under s. 408, and should, | think, be charged as 
such, and not as a theft under s, 381. . 


If the clerk, or servant, ts authorized to dispose of his master’s 
property and does so, but apr the proceeds to his own use, he 
cannot be indicted for theft of the goods, for the removal of them out 
of his master’s possession was not wrongful ; but he will be liable for 
the misappropriation of the money, under s, 403. (R. v. Betts, 28 
L.J.M.C. 8 ; S.C. Bell, go.) 


2. Again, the owner may not only give up the possession of his 
goods, but also intend to part with all right and dominion over them 
_in the event of a particular condition being complied with, but in no 
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other event. Now, if a person, intending from the first to trick the 
owner out of his property, were to get possession of it without com- 
plying with the condition, this, under the English law, ts theft 
(2 Russ. 156; R. vw. McKale, L.R. 1, C.C. 125.) For instance, where 
a party presented himself at a Post Office and asked for a watch 
which was there, falsely representing himself to be the person to 
whom it was addressed and so obtained 1t, this was held to be larceny, 
because the Post Office Clerk intended to give it up to no one but the 
rightful owner. (R. 7. Kay, 25 LMC. 149; S.C D. & B. 231.) And 
the same rule applied where the possession was obtained by a trick 
from a servant, who was only entrusted with the goods for a special 
purpose, and not auoned to part with them for any other purpose, 
(R. wo. Prince, (2R.1,C.C. 150.) So where a depositor in a Saving’s 
Bank presented a warrant tor tos which he was entitled to draw, 
and the clerk, referring by mistake to a wrong letter of advice, 
handed hin £8 tos 6d, which he entered in the prisoner's deposit 
book, and the prisoner took away the money ; it being found by the 
yury that atthe moment of taking itup he had an antmus furands, 
owas held by eleven against three yes that he was gruilty of 
larceny. (R.v. Middleton, 2 /bad. 33) 


A different case from the above ts that of what may be termed a 

hysical consent, with a real and understood dissent. The following 
Isaninstance. The defendant acted as auctioneer ata mock auction, 
and knocked down a piece of cloth to a woman whom he knew had 
not bid for it, and refused to allow her tu leave the room unless she 
paid for it. She did so, and he was held to be rightly convicted 
of larceny, since, even if the force used did not make the offence be 
that of robbery, the defendant got the moncy from her fraudulently 
and against oe will, (Row MeGrath, LR. 1, C.C. 205; RR. ». 
Lovell, 8 O.B.D. 185.) 

But itis very doubtful whether such cases could be dealt with as 
thefts under the Penal Code. The English law requires the owner’s 
consent to the change of property in the goods (R. v. McKale, LR. 
3, CC. 12y,) and that ronsent may be absent though he assents to 
the manual possession Ly nother. Butthe Penal Code seems merely 
to inquire, whether the removal, if fraudulent, has been without the 
owner’s consent. ‘There certainly has in the above cases been a con- 
sent by the owner to the removal though brought about by fraudu- 
lent means. At most, the crime ts a constructive theft, and the 
object of the Code is to get md of constructive offences, Every 
instance of the sort would be indictable under s, 420 as cheating, 
Until, therefore, an authoritative decision has been given, it would be 
well always to join a count under that section. 


3. Where a party has obtained the possession of any chattel bond 
fide and without fraud, and 1s not a servant of the original owner, no 
subsequent appropriation of the article, or malpractices in reference 
to it, can make him guilty of theft. And this by virtue of its defini- 
tion; because the taking, the change of possession, was not originally 
criminal. Hence, where goods are delivered to a man upon trust, or 
taken by him with the owner’s consent, he ts not guilty of theft by 
afterwards converting them to his own use. Where the defendant 
saved some of the prosecutor's goods froma fire which happened in 
his house, and took them home to her own lodgings, but the next 
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morning she concealed them and denied having them in her posses- 
sion, the jury finding that she took them originally merely from a 
desire of saving them for and returning them to the prosecutor, and 
that she had no evil intention till afterwards, the Judges held that 
it was a mere breach of trust and not felony. (Leigh’s case, East 


P.C. 694.) 


Cases of this sort, however, will always be indictable either under 
S. 403 OF 305. 

4. The last class of cases arises out of the principle ‘“‘ that if the 
owner part with the property, that is, the right of dominion over the 
thing taken, as well as the possession, there can be no theft in the 
taking, however fraudulent the means by which such delivery was 
procured.”” (2 Russ. 143.) Where goods are sold upon credit, the 
purchaser cannot be indicted for theft, though the goods are never 
paid for, and though in fact he never intended to pay for them. So, 
where the defendant bought a horse at a fair of the prosecutor, to 
whom he was known, and having mounted the horse, said to the 
prosecutor that he would return immediately and pay him, to which 
the prosecutor answered “ very well,’ and the prisoner rode the horse 
away, and never returned, this was held to be no theft, because the 
property as well as the possession was parted with. And this rule 
volds good where the possession and property is obtained from a 
servant, such as the cashier of a bank, who has a general authority 
to conduct his employer’s business and to part with his property. 
(R. v, Prince, L.R. 1, CC. 150.) 


Such cases will now be indictable under s, 420 as cheating. 


Further, the crime of theft will not be complete without a moving 
of the article. The principle of this rule is very obvious, vrs., that a 
mere intention to commit a crime does not constitute the crime, and 
as the essence of theft consists in an unlawful taking away, it must 
be shown that something was done towards carrying out that offence. 
It ia not necessary to prove that the goods were removed out of their 
owner’s reach. Any removal from the spot in which they are, how- 
ever small, will be sufficient, provided the party accused have, for an 
instant at least, the entire and absolute possession of ‘them. For in- 
stance, the offence was held to be complete in cases where the prisoner 
had taken goods out of a chest and laid them on the floor, but was 
surprised before he could escape with them. And, so, where he had 
removed a cask from one end of a waggon tothe other. (2 Russ, 125.) 
And in the case of a Post Office letter carrier, the taking of aletter out 
of the bag in which letters were carried during delivery and placing 
it in his own pocket was held to be sufficient, the Jury having foun 
that he put the letterin his pocket intending to steal it. (R. gv. 
Poynton, 32 L.J.M.C. 29; S.C.L. & C. 247.) But the contrary was 
held where the property was merely altered in position, without any 
attempt at removal—as, where the defendant merely set a package 
on end, in the place where it lay, for the purpose of cutting open t 
side of it to get out the contents, and was detected before he had 
accomplished his purpose. (2 Russ. 125.) Under English law even 
an actual removal is not sufficient, if the prisoner has never had the 
article in his power; as, for instance, where he attempted to carry 
it off, but was unable on account of its being chained to the counter. 


- 


THEFT. $21 


(/é:d, 128.) But the words of s 378 seem wide enough to take in even 
such a case. 


Lastly, it may be remarked that, in many cases, the only evidence 
of a theft arises from the fact of the stolen property being found in 
the prisoner’s possession. Upon this point, the following quotations 
cited in Norton on Evidence (325, 326, 4th ed.) deserve attention :— 


“It may be laid down geverally, that wherever the property of one man 

has been taken from him without bia knowledge, or consent, is found upon 
another, it is incumbent on that other to prove how he came by it; otherwise, 
the presumption is that he obtained it felonionsly. This, hke every other pre- 
sumption, is strengthened, weakened, or rebutted, by coucomitant circum. 
stunces, too numerous in the natore of the thing to be detatled Tt will be 
sufficient to allude to some of the most prominent, auch as the length of time 
which bas elapsed between the loas of the property and the tinding it again y 
either as it may furnish more or Jesa doubt of the idantaty efit; of as it nmy 
have changed hands ftenerin the meautine . orasit mev inereses (he diffleulty 
to the prisuner of accounting for bow he came by it, in all whieh considerations 
that of the nature of the property inuat generally be nungied So tbe proba. 
bility of the priscener’s having been near the epot from wheoce the property wee 
suppused to be takeu at the time, us well as bos couduet dacng the ahole trans. 
action, beth before and after the discovery, are material asgredients in the 
investigation. Butthe bare ciionmetance of finding in ome'a possexaion property 
of the same kind which another ba« loat. unless that other ean from eh ey or 
other circumstances, antiefy the Court and jury of the identity of it, ie wot in 
general suffitient evidence of the goods one heen felonrouasly Gltained, 
Thoogh, where the fact ia very recent, 6 > aa to afford reasonable presumption 
that the property could not have been acquired in any other manner, the Court is 
warranted in concluding it is the same, ualoass the priseaer can prove the contrary. 
Thus, a man being found coming out of another's barn, and, upon aearch, corn 
betog found apon bim of the anme kind with what was in the barn, 1 pregnant 
evidence of guilt. (2 East PC. 656; Rov. Oddy, 2 Den, C. C 264) 


‘But in order to raise thie presumption legitimately the powneasion of the 
stolen property should be clearly traced to the arenaed, and be exclusive aa well 
as recent. The fluding it on bis pereaon, tor instance, or in a locked-up house, 
room, or box of which he kept the key, would be o fair ground for e ling on 
him for his defence; bat if the articles stolen were only found iving in a houge 
or reo in which be lived jointly with others equally capible with bimself of 
having committed the theft, or in an epen ber to which others hud access, no 
definite presumption of hia guilt could be made An ereeption is eid ta exiat 
where the accused is the owner of the house in which etoleu property te found, 
who, it is argued, must bs presumed to have such control over it as to prevent 
anything coming in or being taken out without Lis sanction. As a foundation 
for civil respoombility this reasoning may be correct, bunt toconclude the master 
of a house guilty of feluny on the double presumption, firaf, that the stolen 
goods found in the house were placed there by him or with bia connivance, and, 
secondly, that he was the thief who stule them, and there are no corroborative 
circamstances, ia certainly treading on the very verge of artificial conviction.” 
(Rest Ev. 268, and eee R.v. Longmoad, L.&C 427 ; 3 Ruse 667; K. v. Desilva, 
5. N. W. P. 120; Empress v. Malbari, 6 Bom. 


It is provided by the Cr. P.C., that 


“When an enquiry or trial in any Criminal Court is concluded, the Coart 
may make soch order as it thinks fit for the disposal of any document or other 
property produced before it, regarding which any offence appears to hare been 
committed, or which has been aud for the commission of avy vffence.”’ 


(s. 517.) 
‘* Tn lieu of iteelf passing an order anders. 517, the Court may direct the 
property to be delivered tothe Magistrate of the District, or toa of 


a division of a District, who sbaliso such cases, deal with it as if the property 
bad been seized by the Police and the seizure bad been reported to bimu,” 


{s. 518.) 
4) 
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The Court may authorise repayment to be made to an innocent 
purchaser from a convicted thief or receiver out of any monies taken 
from the criminal at his arrest (s. 519) all orders passed under ss. 517, 
518 and 529 are subject to revision by the superior Court. (s. 520.) 


The word ‘property’ in the above sections includes not only such 
property as has been originally in the possession, or under the con- 
trol, of any party, but also any property into, or for, which the same 
may have been converted or exchanged, and anything acquired by 
such conversion, or exchange, whether immediately or otherwise. 
Crim. P.C. s. 517.) It also includes property produced by a witness 
as well as property found in possession of the accused. (R. v. Ram- 
das, 12 Bom, H.C, 217.) 


It will be observed, that under the above sections it is not necessary 
that the trial should have terminated in the conviction of the offender. 
It is sufficient if an offence appears to have been committed regarding 
the property, although the prisoner may not be the offender. (R. v. 
Nilambur, 2 All. 276.) In general, where the proceedings terminate 
in an acquittal, the property would be restored to the person by 
whom it was produced, or in whose possession it was found. (R. v. 
Annapurnaba, 1 Bom. 630.) But even if the trial terminates in a 
conviction, it would be open to the Court to return the property to the 
person into whose hands it had come innocently, and if the property 
was moncy, a bank note, or other negotiable security, which passes 
by delivery such an order would be the right one to make, if the pro- 
perty was produced at the trial by a person who had received it bond 
fide for value. (Empress tv. Joggessur, 3 Cal. 379. See Bank of 
Bengal v. Mendes, 5 Cal 055.) 

See as to the summary jurisdiction of Magistrates over offences 
under this section, and ss. 380 & 381, where the value of the property 
docs not exceed Rs. 50, Crim, P C., 5. 200 (d). 


380. Whoever commits theft in any building, 
tent, or vessel, which building, tent, 
or vessel 1s used as a human dwelling, 
or for the custody of property, shall 

be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be hable to fine. 


Commentary. 


Where the theft was of a cloth, spread out to dry on the roof of a 
house, to which the prisoner got access by scaling the wall, it was 
held that there was no entry into the house, and, consequently, there 
could neither have been house-breaking nor theft in a house, and 
that the fact that the roof was used for various domestic purposes 
could make no difference. (Pro. H.C. Mad., 17th March 1866; S.C. 
Weir, 9! [t49]. So, a theft from a verandah is not theft in a 
building. (Mad. H.C. Rul., 28th Oct. 1870; S.C. Weir, g2 [160].) A 
cattle shed is ‘* a building used for the custody of property’’ within 
this section. (Pro. H.C. Mad, 24th November 1866.) 
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See Act VI of 1864, ss. 2, 3, (Whipping) ante note to s. 379, p. 312. 


Theft in a house is an aggravated theft, which is not cognizable 
by heads of villages in the Madras Presidency. (Rulings of High 
ourt of Madras, 1864, on s. 38u.) 


381. Whoever, being a clerk or servant, or being 
employed in the capacity of a clerk or 
servant, commits theft in respect of 
any property in the possession of his 
master or employer, shall be punished 

with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
hable to fine. 

Commentary. 


Policemen who stole money, shut upon a box, placed in the Police 
Treasury buildings of which they had charge, were convicted under 
this section, and nats, goo. (Roe. Jugyurnath, 2 Suth. Cr. 553 S.C. 
4R.J.& P. 302; Rov. Boidnath, 3 24.. Cr, 2g ) 


Where a servant being sent by ais fellow-servants to receive their 
pay from their common master, thade away with it, twas culed that he 
received it as them apent, and that st ceased to be the master’s money 
and became thers (Roe. Barnes, E.Roa, C.. 45.) Such an act 
would be punishable here as cranial breach of trust under s 506. 


Questions often anmse as to whether a person in possession of 
momes not belonging to hunself, holds them as the clerk or servant 
of his employer, so that his possesston i that of lis master, or merely 
as an accountable agent. In the former case his misappropriation of 
these would be a theft under 5. 31; in the lattes a eruntual breach 
of trust. One test scems to be whether beas bound to hand over to his 
master, or apply for nis benefit, the wentcal coins which are in his 
possessien, oF whether he is only bound to bring them into account as 
a sum which he ts bound to make good, with liberty in the meantime 
to apply the coins in any manner he likes In the former case he is 
aservant ; inthe latter he is merely a trustee, like a banker or receiver, 
(R. x. Vyree, ER, CC. 177.) See, too, note to s. 408. 


See Act VI of 1864, ss. 2,3, (Whipping) ante note to s, 379, p. 312. 


382. Whoever commits theft, having made pre. 
paration for causing death, or hurt, or 
restraint, or fear of death, or of hurt, 
or of restraint to any person, in order 
7 committing to the committing of such theft, or in 
order to the effecting of his esca 
after the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 


Theft after pre- 
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punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be 
liable to fine. 

Illustrations. 


(a) Acommits theft on property in Z’s possession, and, while 
committing this theft, he has a loaded pistol under his garment, hav- 
ing provided this pistol for the purpose of hurting Z in case Z should 
resist, A has committed the See defined in this section, 


(6) A picks Z’s pocket, having posted several of his companions 
near him, in order that they may restrain Z if Z should perceive what 
is passing and should resist, or should attempt to apprehend A. A 
has committed the offence defined in the section. 


See Act VI of 1864, ss. 2, 3, (Whipping) ante note tos. 379, p. 312. 


383. Whoever intentionally puts any person in 
fear of any injury to that person or to 
any other, and thereby dishonestly 
induces the person so put in fear to deliver to any 
person any property or valuable security, or anything 
signed or seuled which may be converted mto a 
valuable security, commits “ extortion.” 


Extortion. 


filustrations. 


(a) Athreatens to publish a defamatory libel concerning Z, unless 
Z gives him money. Hle thus induces Z to give him money, A has 
committed extortion. 


(6) Athreatens Z that he will keep Z's child in wrongful confine- 
ment, unless Z will sign and deliver to A a promissory note binding 
Z to pay cerlain momesto A. Z signs and delivers the note. A has 
committed extortion. 


(c) A threatens to send club-men to plough up Z’s field, unless Z 
will sign and deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond. A has committed extortion. 


(dq) A, by putting Z in fear of grievous hurt, dishonestly induces 
Z to sign or affix his sealto a blank paper, and deliveritto A. Z 
signs and delivers the paper to A. Here, as the paper so signed may 
be converted into a valuable security, A has committed extortion. 


384. Whoever commits extortion shall be punish- 
ed with imprisonmentof either descrip- 

exeenishment for tion for a term which may extend to 
three years, or with fine, or with both. 


Commentary. 
Extortion under certain circumstances will become robbery. (Pos? 
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s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery under English law, and 
others which would not have been punishable under the English law, 
though they would under the Scorch system. 


Under the English law the offence of robbery was equally com- 
pleted, although the actual delivery of the thing taken was the act 
of the party robbed, provided that delivery arose from his being put 
in fear. (2 Russ. 93) But there were some sorts of fear which the 
English law did not consider as sufficient to justify a person in 
yielding ; therefore, it was held that the fear of injury to character 
was not such an intimidation as would amount to robbery, unless 
in the single case of threatening to accuse of an unnatural offence. 
(Jord, 98) The offence of extortion under 6, 383 seems to embrace 
two classes of cases—first, every threat of prospective injury, of 
whatever nature; and, second/y, every threat of immediate injury, 
provided the injury apprehended 15 not death, hurt, or wrongful 
restraint. But the mere going about and collecting money, upon 
an assertion that an order had issued to tax the persons upon whom 
the demand was made, is not extortion but cheating. (§ R.J. 
& P. 147.) 

The offence will be extortion, though the injury threatened is one 
which the party employing the menace would be justihed in resort. 
ing to, provided the threat 15 used as a means of obtaining an undue 
advantage. [tas Lawful to bring: a criminal to justice, or to expose a 
rogue, but itis extortion to wring from his fears of detention any 
profit which he would not otherwise be willing to bestow. 


Accordingly, it has been held, that where money was extorted by a 
threat of bringing a cuiminal charye, the offence was equally commtt- 
ted whether the charpe was true or false (RR. v. Mobarruk, 7 Suth, 
Cr. 28; SC. 3 Wym. Cr. 19.) 


And it 6 extortion to make use of real, or supposed, influence to 
obtain money from a person against his will under threat, in case of 
refusal, of loss of appomiment. (R.e#. Abbas, 18 Suth. Cr. 17.) 


But where a defendant was convicted of extortion, and it appeared 
that he was engaged as jumor Vakil, and that in the absence of his 
senior who had instructed him to ask for an adjournment he com- 
pelled his chent to pay him an extra fee and then conducted the 
case, it was held that the conviction was bad. Being engaged as 
junior to another, the Court said that he was under no obligation to 
conduct the case alone, and, therefore, there was neither an offence 
nor anything prohibited by law in his insisting on an additional fee. 
(5 Mad. H.C. Appx. xiv; 5.C. Weir, 93 (1631) It may be doubted 
whether the High Court was right in the view that it took of a junior 
counsel’s obligations. This, however, does not affect the principle 
laid down. 


Not only must there be a putting in fear, but the fear must be 
the inducement which causes the other person to deliver up the 
property. 

“ The degree of such alarm may vary in different cases. The essential mat- 


ter is, that 1t be of a nature and extent to unsettle the miod of the person on 
whom it operates, aud to take away from his acts that element of free volantary 
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action which alone constitutes consent.”’ (Per Wilde, B., BR. v. Walton, 82 L. 
M. J.C.79; 8.0. L. & C. 288.) 


The act, however, must be done dishonestly (see s. 24), and, there- 
fore, if a person bond fide believes himself to be entitled to the pro- 
perty in question, the crime will not have been completed. (Arch 
356; R. v. Abdul Kadar, 3 Bom. H.C.C.C. 45.) 


Where by arrangement among several persons the threat is used 
by some, and the property obtained by that threat ts received by the 
others, all are equally guilty of extortion. R.v. Shankar, 2 Bom. 


H.C. 417.) 


Delivery of the property by the person put in fear is an essential 
to the aiichce If, therefore, no such delivery takes place, but the 
persons who are intimidated passively allow the offenders to take 
away the property, this would be robbery if the threat came under 
the terms of s. 390, but not extortion, (R.v. Duleelooddeen, 5 Suth. 
Cr.1g; 5 C. tr Wym. Cr. 20.) 


385. Whoever, in order to the committing of 
extortion, puts any person in fear, or 
Putting person ; 
in fenr of injury attempts to put any person in fear, of 
in order tocunmit any injury, shall be punished with im- 
prisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 


386. Whoever commits extortion by putting any 

person in fear of death, or of grievous 

a hurt to that person, or to any other, 

in fear of death or ghall be punished with imprisonment 
grievous burt. . as oh af ; 

of either description for a term which 

may extend to ten years, and shall also be lable to 

fine. 


387. Whoever, in order to the committing of 
Putting person €Xtortion, puts or attempts to put any 
in fearof death or person in fear of death, or of grievous 
of grievous hart, F 
in order to commit hurt to that person, or to any other, 
ertenuee: shall be punished with imprisonment 
of either description for a term which may extend 


to seven years, and shall also be liable to fine. 


388. Whoever commits extortion by putting any 
person in fear of an accusation against 
that person or any other, of having 
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an Ss committed, or attempted to commit, 
death ortransport- any offence, (sees. 40, ante p. 28) pun- 
ation, &c. . ° : 
ishable with death, or with transporta- 
tion for life, or with imprisonment for a term which 
may extend to ten years, or of having attempted to in- 
duce any other person to commit such offences, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine; and, if the offence be one pun- 
ishable under Section 377, may be punished with 
transportation for life. 
Commentary. 
Where the prisoner threatened A’s father that he would charge A 
with having committed an unnatural offence with a mare, his object 
being to force the father to buy the mare at the prisoner's price, this 


was held to amount to extortion under an English statute sumilar in 
effect tos. 388. (Ror. Redman, Lb R.1, C.C. 12) 


See Cr. PC. s. 44, ante p. 110. 

Persons convicted under ss. 388 & 389 may be whipped in lieu of 
the punishment prescribed by the Penal Code, and upon a second 
conviction may be whipped in addition to that punishment, provided 
no longer imprisonment than five years bas been inflicted. (Act VI 
of 1864, 85. 2, 3, 7.) 

389. Whoever, in order to the committing of 

extortion, puts or attempts to put any 
_ Potting persoo person in fear of an accusation against 
in fear of accnsa- ; 
of offence,in that. person or any other, of having 
a comm committed or attempted to commit. an 
offence, (see 3. 40, ante p. 28) punish- 
able with death, or with transportation for life, or 
with imprisonment for a term which may extend to 
ten years, shall be punished with imprisonment. of 
either description for a term which may extend to 
ten years, and shall also be hable to fine; and, if the 
offence be punishable under Section 377, may be 


punished wifh transportation for life. 
See note toh. 388. 
OF ROBBERY AND DACOITY. 


390. In all robbery there is either 


Pena: theft or extortion. 


328 ROBBERY. (Chap. XVI, 


Theft is, “robbery” if,in order to the committing 
of the theft, or in committing the theft, 
or in carrying away, or attempting to 
carry away, property obtained by the 
theft, the offender, for that end, voluntarily causes, 
or attempts to cause, to any person death, or hurt, 
or wrongful restraint, or fear of instant death, or of 
instant hurt, or of instant wrongful restraint. 


Extortion is “robbery ”’ if the offender, at the time 

of committing the extortion, is in the 

7 La aaa presence of the person put in fear, and 

commits the extortion by putting that 

person in fear of instant death, of instant hurt, or of 

instant wrongful restraint to that person or to some 

other person, and, by so putting in fear, induces the 

person so put in fear then and there to deliver up 
the thing extorted. 


theft is 


Explanation.—The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 


wrongful restraint: 
Lllustrations. 


(a) A holds Z down, and fraudulently takes Z’s money and jewels 
from Z's clothes without Z’s consent. Here A has committed theft, 
and in order to the committing of that theft has voluntarily caused 
wrongful restraint to Z. A has, therefore, committed robbery. 


(5) A meets Z on the high road, shows a pistol, and demands Z’s 
purse. Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hurt, being at the 
time of committing the extortion in his presence. <A has, therefore, 
committed robbery. 


(c) A meets Z and Z’s child on the high road. A takes the child 
and threatens to fling it down a precipice unless Z delivers his purse. 
Z, in consequence, delivers his purse. Here, A has extorted the 
purse from 2 by causing Z to be in fear of instant hurt to the child 
who is there present. A has, therefore, committed robbery on Z. 

(dq) A obtains property from Z by saying, ‘ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees.’’ This is extortion and punishable as such, but it 
is not robbery unless Z is put in fear of the instant death of his child. 


: Commentary. 
Robbery, as defined in s. 390, consists of a completed theft, or of a 
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completed extortion, with some additional circumstances. Every 
case which 1s robbery under this section would have been robbery 
under English law, but the converse does not appear to be true. The 
definition of robbery under both English and Scotch law was a theft 
by violence or putting in fear. (2 Russ. 78; Alison Cr, L. 227.) 
Therefore, it was held to be robbery in one case, where it appeared 
that the prisoner snatched at a sword while it was hanging at a 
gentleman’s side, whereupon the latter instantly laid tight hold of 
the scabbard, which caused a struggle between them, in which the 
ae got possession of the sword and took it away. (2 Russ. go.) 

ut under the above section the violence must amount to a causing 
or attempting to cause death, or hurt (see s. 319,) or wrongful 
restraint (see s. 339) or the fear of such. Apprehension of injury to 
property or character will not amount to robbery, though it will be 
extortion under s. 383. 


Where the property is forcibly taken away from the owner under 
the above circumstances the offence will be theft turned into robbery. 
Where, however, the owner 15 prevailed upon himself to surrender 
his property, then it will be the crime of extortion apgravated into 
robbery. 


In order to constitute robbery, there must be an act of theft or of 
extortion completed, and, therefore, the accused must have had such 
a possession of the property as would constitute the above crime; 
but a merely momentary possession 19 sufficient, and the crime is 
completed though the property ts given back immediately. Hence, 
in one case, where 


“It was found that the prisoner atopped the prosecutor as he was carrying « 
feather bed on his shouldery, and told him to lay it down or he would shoot him. 
The prosecutor laid the bed on the ground ; but before the prisoner could take 
it up, 90 as to remove it from the spot where it lay, he was apprehended. The 
Judges were of opinion that the offence was not completed, and bo was dis- 
eharged.”’ (1 Leach, 322 ) 

Of course, in a similar case under the present Code, he could be 
convicted of an attempt to rob under s. 511. 

The use of violence will not convert theft into robbery, unless the 
violence is committed for one of the ends specified tn s. 390; there- 
fore, where a thief, finding himself observed, abandoned his booty 
and ran away, throwing stones at the owner to prevent pursuit, the 
Madras High Court ruled that the offence was not robbery. (Mad. 
- H.C. Pro., znd March 1865; S.C. Weir, 94 [166}.) 


As in the case of theft or of extortion, so in the compound crime of 
robbery, the act must be done dishonestly (see s. 24) ; and, therefore, 
if a person, boné fide believing that property in the personal posses- 
sion of another belongs to himself or to another, on whose behalf he 
is pe pe wv. Bonomally, 2 R.J. & P. 114; R.v. Karaka Nachiar, 
3 Mad. H.C. 254; S.C. Weir, 94 [166]; 3 Sav. 374), takes that pro- 
perty away from such person with menaces and violence, this is not 
robbery; and it is a question of fact, whether the prisoner did not 
act under such bond belief. (2 Russ. 105.) 


Upon the crime of robbery the framers of the Code remark (p. 77), 


“\ ‘There can be no case of robbery which does vot fall within the definition 
either of theft, or of extortion. But in practice it will perpetually be matter of 


42 
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doubt whether a particular act of robbery was a theft or an extortion. A large 
portion of robberies will be balf theft, half extortion. A seizes Z, threatens to 
murder him unless he delivers all his property, and begins to pull off Z’s 
ornaments. Z in terror begs that A will take all he has, and spare his life. Z 
assisty in taking off his ornaments and delivers them to A. ere such orna- 
meni as Z took without A’s consent are taken by theft. Those which Z de- 
liyéred up from fear of death are acquired by extortion.” 


391. When five or more persons conjointly com- 
mit, or attempt to commit, a robbery, 
or where the whole number of persons 
conjointly committing, or attempting to commit, a 
robbery, and persons present and aiding such com- 
mission or attempt amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit ‘‘ dacoity.” 
Commentary: 


Where hurt is caused in the commission of a robbery or dacoity it 
need not be charged as a separate offence, since it is included in the 
definition of the crime. (R.v. Abilakh, 1 RJ. & P. 65.) But hurt or 
grievous hurt voluntarily caused in the commission of a robbery ora 
dacoity constitutes an aggravation of it, which should be charged 
under ss. 394 or 397. See note to s. 394. 


Dacoity. 


392. Whoever commitsrobbery shall be punished 
with rigorous imprisonment for a term 

for which may extend to ten years, and 

shall also be liable to fine; and if the 

robbery be committed on the highway, between sun- 
set and sunrise, the imprisonment may be extended 


to fourteen years. 
Commentary- 


See Cr. P.C., s. 44, ante p. 110. 


Any: person who is a second time convicted of robbery or dacoity, 
or of the offences defined in ss. 393 & 394, may be whipped in addi. 
tion to the punishment provided by the Penal Code, unless he has 
been sentenced to transportation or to imprisonment for a longer 
term than five years. (Act VI of 1864, ss. 4, 7.) 


398. Whoever attempts to commit robbery, shall 

be punished with rigorous imprison- 

Attempt tocom- ment for aterm which may extend to 

mit robbery. oid years, and shall also be liable to 
ne- 


See note to s. 392. 
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If any person, in committing or in attempt- 

i ing to commit robbery, voluntanly 

"burt ig C&uses hurt, such person, and any other 

beputtes rob person, jointly concerned in commit- 

ting or attempting to commit such 

robbery, shall be punished with transportation for 

life, or with rigorous imprisonment for a term which 

red extend to ten years, and shall also be liable to 
ne, 


Commentary. 
See note to s. 392. 


The offence defined in s. 391 ts included in $s. 394, and, therefore, a 
prisoner who has committed both offences, as part of the same trans- 
action, should be sentenced under s. 394 only. (RR. v. Mootkee, 2 
Suth. Cr, 1.) 


395. Whoever commits dacoity shall be punished 
with transportation for life, or with 
rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be liable to fine. 


See note to 5. 392. 


396. If any one of five or more persons, who are 

_ conjointly committing dacoity, com- 

tity th «mits murder in so committing dacoity, 

every one of those persons shall be 

punished with death, or transportation for life, or 

rigorous imprisonment for a term which may extend 
to ten years, and shall also be hable to fine. 


See note to s. 392. 


397. If, at the time of committing robbery or 
Robbery or de. Gacoity, the offender uses any deadly 
coity, with at- weapon, or causes grievous hurt to any 
oer ase person, or attempts to cause death or 
ae grievous hurt to any person, the im- 
prisonment with which such offender shall be punish- 
ed shall not be less than seven years. 
Commentary. 
See Cr. P.C., 5. 44, ante p. 10. 


for 
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The liability to enhanced punishment under this section is limited 
to the offender who ean causes grievous hurt. (Mad. H.C. Rul., 
18th March 1868; S.C. Weir, 99 [171]. 


398. If, at the time of attempting to commit 

robbery or dacoity, the offender is 

Attempt to armed with any deadly weapon, the 
commit robbery. ‘ . ‘ 

or dacoity when imprisonment with which such of- 

eienay ithdeadly fender shall be punished shall not be 


less than seven years, 
See note to s. 397. 


399. Whoever makes any preparation for com- 
rare mitting dacoity shall be punished with 
aking preps- : 2 ; 
ion to commit rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be liable to fine. 


400. Whoever, at any time after the passing of 
— this Act, shall belong to a gang of 
anishment for . 

to a persons associated for the purpose of 

habitually committing dacoity, shall 

be punished with transportation for life, or with 

rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 


401. Whoever, at any time after the passing of 
this Act, shall belong to any wander- 
ing or other gang of persons associated 
for the purpose of habitually commit- 
ting theft or robbery, and not being a 
gang of thugs or dacoits, shall be punished with 
rigorous imprisonment for a term which may extend 
to seven years, and shall also be liable to fine. 


for 


In acase under this section, it is necessary first to prove association, 
and, secondly, that the association is for the purpose of habitual theft, 
and that habit is to be proved by an agg teof acts. (R.». Snram 
Venkatasami, 6 Mad. H.C. 120; S.C. eir, 101, [172}.) Ido not 
imagine, however, that it would be necessary to prove such acts with 
the same accuracy as if each was the subject of a charge of theft, 
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402. Whoever, at any time after the passing of 
= this Act, shall be one of five or more 
act com «persons assembled for the purpose of 

. * committing dacoity, shall be punished 

with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 


Commentary. 
See Cr. P.C., s. 44, ante p. 110. 


ae may exact security for good behaviour for a period not 
exceeding three years from persons who appear from general inform- 
ation to be habitual robbers, house-breakers, thieves, receivers of 
stolen property, or extortioners. (Cr. P. C., 8. 310.) In default of 
security the party may be committed to prisun. (/bid., 8. 123) 


F CRIMINAL MISAPPROPRIATION OF PROPERTY. 


403. Whoever dishonestly misappropriates, or 
. converts to his own use, any moveable 
Dishonest mis- ; : ; 
appropration of property, shall be punished with im- 
powaee prisonment of cither description for a 
term which may extend to two years, or with fine, 
or with both. 


flustrations, 


(a) <A takes property belonging to Z out of Z's possession, in good 
faith believing at the time when he takes it that the property be- 
longs to himself. A is not guilty of theft; but if A, after d scover- 
ing his mistake, dishonestly appropriates the property to his own 
use, he is guilty of an offence under this section. 

(b) A, being on fiiendly terms with Z, goes into Z's library in Z's 
absence and takes away a book without Z2’s express consent. Here, 
if A was under the impression that he had Z's implied consent to take 
the book for the purpose of reading it, A has not committed theft. 
But if A afterwards sells the book for his own benefit, he is guilty of 
an offence under this section. 


(c) A and B being joint owners of a horse, A takes the horse out 
of B’s possession, intending to use it. Here, as A has a right to use 
the horse, he does not dishonestly misappropriate it. But if A sells 
the horse and appropriates the whole proceeds to his own use, he is 
guilty of an offence under this section. 


Explanation 1.—A dishonest misappropriation for 
a time only isa misappropriation within the meaning 


of this section. 
Illustration. . 


A finds a Government promissory note belonging to Z, bearing a 
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blank endorsement. A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intending at a future time 
to restore it to Z. A has committed an offence under this section. 


Explanation 2.—-A. person who finds property not 
in the possession of any other person, and takes such 
property for the purpose of protecting it for, or.of 
restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; 
but heis guilty of the offence above defined if he 
appropriates it to his own use when he knows or 
has the means of discovering the owner, or before 
he has used reasonable means to discover and give 
notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it. 


What are reasonable means, or what 1s a reason- 
able time in such a case, is a question of fact. 


It is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular person is the owner of it: it is sufficient if, at 
the time of appropriating it, he does not believe it 
to be his own property, or in good faith believes 
that the real owner cannot be found. 


Lllustrations. 


(2) A finds a Rupee on the high road, not knowing to whom the 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the offence defined in this section. 


(6) A finds a letter on the road, containing a bank note. From 
the direction and contents of the letter he learns to whom the note 
belongs. He appropriates the note. He is guilty of an offence 
under this section. 


(c) A finds a cheque payable to bearer. He can form no conjec- 
ture as to the person who has lost the cheque. But the name of the 
person who has drawn the cheque appears. A knows that this person 
can direct him to the person in whose favour the cheque was drawn. 
A appropriates the cheque without attempting to discover the owner. 
He 1s guilty of an offence under this section, 


(d) A sees Zz drop his purse with money in it. A picks up the 
purse with the intention of restoring it to Z, but afterwards appropri- 
ates itto his own use. A has committed an offence under this section. 


(e) A finds a purse with money, not knowing to whom it belongs ; 
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he afterwards discovers that it belongs to Z, and appropriates it to 
his own use. A is guilty of an offence under this section. 


(f) A finds a valuable ring, not knowing to whom it belongs. A 
sells it immediately without attempting to discover the owner. A ig 
guilty of an offence under this section. 


Commentary. 


This section is intended to provide for certain acts which would 
not be criminal under other heads. Theft involves an act criminal at 
the moment it first took place; it also involves taking a thing out of 
the possession of the owner. Criminal misappropriation takes place 
when the possession has been innocently come by, but where, by a 
subsequent change of intention, or from the knowledge of some new 
fact, with which the party was not previously acquainted, the retain- 
ing becomes wrongful and fraudulent. (R.v. Kareem Bux, 3 N.W. 
P. 30.) Criminal breach of trust can only exist where some relation 
of trust exists between the parties, but under the present head all 
that is necessary is, that the prisoner should convert to his own use 
property which he knows is not his own, not believing himself to be: 
authorized to doso. Cheating, like theft, pre-supposes a fraudulent, 
intention at the time the possession of the property was charged, | 


which, as we have seen, is not an ingredient in the present offence, ' 
(R. v. Shamsoondur, 2 N.W.P. 475.) 


Under the English law the finder of property who appropriates it 
to himself, knowing, or having the means of ascertaining, the owner, 
commits larceny. But he commits no offence whatever if he has no 
such knowledge, or means of knowledge, at the time of the appro- 
priation, though he retains the property designedly after becoming 
acquainted with its rightful ownership. Under s. 403 both cases 
constitute the offence of criminal misappropriation, 


A charge under this section should pay the person to whom the 
property belonged. (R.v. Parbutty Churn, 14 Suth. Cr. 13.) 


404. Whoever dishonestly misappropriates, or 


; . converts to his own use, property, 
Dishonest mis- ‘ . 
appropriation of knowing that such property was in 
property Peeneed the possession of a deceased person at 
person at thetime the time of that person’s decease, and 

of his death. P : : 

has not since been in the possession of 
any person legally entitled to such possession, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine; and, if the offender at 
the time of such person’s decease was employed by 
him as a clerk or servant, the imprisonment may 
extend to seven years. 
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Lllustvation. 


Z dies in possession of furniture and money. His servant A, 
before the money comes into the possession of any person entitled to 
such possession, dishonestly misappropriates it. A has committed 
the offence defined in this section. 


Commentary. 


This section only applies to moveable property. (R. v. Girdhar, 
6 Bom, H.C.C.C. 33.) 


A conviction under ss. 404 or 403 will be valid, although the offence 
really committed was a theft under ss. 378, 380, or 381. (Cr. P.C., 


g 2h, 
OF CRIMINAL BREACH OF TRUST. 

405. Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, dishonestly misappro- 
priates, or converts to his own use, that 
property, or dishonestly uses, or disposes of, that pro- 
perty in violation of any direction of law prescrib- 
ing the mode in which such trust is to be discharged, 
or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 
‘* criminal breach of trust.” 


Criminal breach 
of trust. 


Illustrations. 


(a) A, being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to 
the will, and appropriates them to his own use, A has committed 
criminal breach of trust. 


(5) Ais a warehouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that it shall be returned on payment 
of a stipulated sum for warehouse room. A dishonestly sells the 
goods. A has committed criminal breach of trust. ‘ 


(c) A, residing in Calcutta, is agent for Z, residing at Delhi. 
There is an express or implied contract between A and Z that all 
sums remitted by Z to A shall be invested by A according to Z’s 
direction. Z remits a lac of Rupees to A, with directions to A to 
invest the same in eal ahd paper. A dishonestly disobeys the 
directions, and employs the money in his own business, A has com- 
mitted criminal breach of trust. 


(d) Butif A, in the last illustration, not dishonestly but in good 
faith, believing that it will be more for Z’s advantage to hold shares 
in the Bank of Bengal, disobeys Z’s directions, and buys shares in 
the Bank of Bengal for Z instead of buyin pee paper,—here, 
though Z should suffer loss, and should be entitled to bring a civil 
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action against A on account of that loss, yet A, not having acted 
dishonestly, has not committed criminal breach of trust. 


(e) A, a revenue officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or implied, 
with the Government, to pay into a certain treasury all the public 
money which he holds. A dishonestly appropriates the money. A 
has committed criminal breach of trust. 


(f) A,a carrier, is entrusted by Z with property to be carried by 
land or by water. A dishonestly misappropriates the property. A 
has committed criminal breach of trust. 


Commentary. 


Where a turban was pledged with the defendant, it was held that 
his wearing it did not amount to a dishonest misappropriation 
within s. 405; the deterioration of the article by use was not sucha 
loss of property by the prosecutor, and the wrongful beneficial use 
was not such a gain by the prisoner, as came within the definition of 
the term ‘‘dishonestly” in s.24, (3 Mad. H.C. Appx. vi; S.C. 
Weir, 101 [175].) But the pledging of an article pledged with the 
defendant may amount to a criminal breach of trust if it appears, 
first, that such second pledge was in violation of the contract, or 
understanding, on which the original pledge was made, and, secondly, 
that it was done dishonestly. (6 Mad. H.C. Ap. xxviii; S.C. Weir, 
102 [176]; Mad. H.C. Pro., 23rd May 1871; S.C, Weir, 102 [176].) 


A married woman, who, as such, is incapable of entering into a 
legal contract, may be convicted under the first clause of the above 
section if she dishonestly misappropriates, or converts to her own 
use, property with Ghich she has been entrusted. (R. v. Robson, 
31 L.J.M.C. 22; S.C. L, & C. 93.) But I imagine that she could not 
be convicted under the latter part of the section for using the pro- 
perty in violation “of any legal contract express or implied.’’ For 
she could not enter into such a contract expressly, and, of course, 
none such could be iniplied. Nor can she be indicted for criminal 
breach of trust in respect of her husband’s property, since she has a 
joint possession of it with him, (Rulings of Mad. H.C., 1oth Nov. 
1864; S.C. Weir, 103 [174].) 


Where a person was entrusted with money to buy coals, and he 
bought them and put them into his cart, and on his way back 
abstracted part, delivering the remainder as all that the prosecutor 
was entitled to, a question arose, whether the prisoner could be said 
to have been entrusted with the property of the prosecutor, so as to 
satisfy the English statute, The conviction was affirmed. Some of 
the Judges held that the coals being purchased with money given by 
the prosecutor for that express purpose, vested in him, and were held 
by the prisoner on trust for him. Others thought that a specific 
appropriation by the prisoner was necessary to vest the property in 
the prisoner, but the Court was unanimous that if such an express 
appropriation were necessary it was made out by the facts. (R. v. 
Bunkall, 33 L.J.M.C. 75; S.C. L. & C. 371.) 


There is nothing to prevent one partner being convicted under 


this section of criminally misappropriating the partnership property, 
(R. v, Gour Benode, 21 Suth. Cr. 10; S.C. 13 B.L.R. 308, note 2; 
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R. v. Okhoy, 13 B.L.R. 307; S.C. 21 Suth. Cr. 59, overruling R. v. 
Lall Chand Roy, g Suth. Cr. 37.) But, of course, as each partner has 
in law full power to deal with all the partnership property for 
partnership purposes, it requires very distinct evidente to make out 
that he is dealing with it in such a manner as to amount to criminal 
breach of trust. 


A mortgagor who, being in possession as trustee for the mortgagee, 
sells the property for arrears of Government revenue due through 
his own wilful default, and purchases it benamee, may be guilty of 
criminal misappropriation, (Ram Manick v. Brindabun, 5 Suth. 230.) 


406. Whoever commits criminal breach of trust, 
shall be punished with imprisonment 
of either description for a term which 
may extend to three years, or with 
fine, or with both. 


Commentary. 


The two ingredients in the offence of criminal breach of trust 
are, first, an original trust, and, secondly, a dishonest misapplication 
of the trust property. 


A trust has been defined by Lord Coke as “‘a confidence reposed in 
some other.’’ (Cited Lewin Trusts, 15.) ‘Therefore, where there is no 
original confidence, there is no trust, and a misappropriation, if 
punishable at all, will be so under s. 403. 


‘Tt is a confidence reposed in some other; not in some other than the author 
of the trust, for a person may convert himself into a trustee, but in some other 
than the cestui que trust, or object of the trust, fora man cannot be said to 
hold upon trust for himself.’’ (Lewin, Ibid.) 


In general, there can be no doubt either as to the existence of the 
trust, or the criminal character of the act by which that trust is 
violated. Where aclerk intercepts the money he has received on its 
way to his master ; where a banker sells the securities he has taken 
into deposit from his customers; where a guardian applies to his 
own use the rents he has collected for his ward, the only difficulty is 
to prove the fact. ‘Sometimes, however, trusts are created silently, 
by mere implication of law, and without even the knowledge of the 
trustee, so that it may be quite a discovery to him when he first 
learns that he is a trustee. Sometimes, too, the trust is voluntarily 
created by the trustee, and he may fairly think that it is not binding 
on him any longer than he chooses to submit to it. In either of 
these cases an undoubted breach of trust may arise, though it would 
be very unfair to treat the matter as a criminal offence. 


In some cases a trust is raised by implication of law in conse- 
quence of facts arising after the date of the original transaction. 

or instance, the endorsee of a bill of exchange is entitled to sue all 
the parties to the bill on his own account and without any trust for 
any other person. But if he were paid the amount of the bill by the 
drawer, this would not bar him in his action against the acceptor, 
though any sum which he might receive from the acceptor would be 
held by him as trustee for the drawer who had made the payment. 
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(Jones y. Broadhurst, 9 C.B. 174, 185.) Again, a trust is sometimes 
implied from a constructive knowledge of facts, of which the trustee 
Is in reality wholly ignorant. For instance, if an estate is bound by 
a mortgage, a charge for the benefit of children, a lien for the 
purchase money, or the like, and is transferred without any con- 
sideration, then the alienee will be bound by the trust, “ whether he 
had notice of it or not, for though he had no actual notice, yet the 
Court will imply it against him where he paid no consideration.” 
(Lewin Trusts, 724.) And, although a purchaser for valuable con- 
sideration will only be bound where he has had notice of the trust, 
still equity assumes that he has had notice, if he has been made 
acquainted with something which ought to have led him to search 
for an instrument in which the trust was mentioned. (/bid. 224.) 
Lastly, even with full knowledge of all the facts, it is often a very 
difficult question to decide whether there is trust, or an absolute 
gift. For instance, where property is given to a person by words 
which would convey an absolute interest, but phrases are added 
expressive of a wish, hope, or entreaty that the property may be 
applied in a particular way, it is frequently a very nice matter to 
decide whether such phrases create a binding trust, or may be dis- 
regarded altogether. (/bzd., 167.) The Mussoorie Bank v. Raynor, 
9 1.A.70; Administrator-General of Madras v. Lazar, 4 Mad. 244.) 


I conceive that no universal rule can be laid down as to whether 
the breach of an implied trust is criminally indictable. Every case 
will, in my opinion, resolve itself into a question of fact; did the 
party know that he was in fact holding the property under a trust, 
and did he wilfully violate that trust, intending thereby to defraud. 


The second point which I suggested above relates to cases where a 
person had by his own act made himself a trustee for some one else. 
Where this was done for a valuable consideration, as, for instance, 
where an insolvent debtor undertook to continue his trade for the 
benefit of his creditors and to render them an account of his profits, 
any wilful violation of the trust would be as clearly criminal as if 
they had put him into their own business as agent. But it might be 
different where the trust was a voluntary one. Equity will not 
compel any one to make himself a trustee for another without con- 
sideration for so doing; but where he has fully completed the creation 
of the trust, then it treats the property as actually changed. As Lord 
Eldon said, in such a case, 


‘* It is clear that this Court will not assist a volunteer, yet, if the act 1s com- 
pleted, though voluntarily, the Court will act uponit. It has been decided that, 
wpon an agreement to transfer stock, this Court will not interpose, but if the 
party has declared himeelf to be the trustee of the stock, it becomes the pro- 
perty of the cestut que trust without more, and the Court will act upon it.’’ 
(Ez parte Pye, 18 Ves. 149.) 


On the other hand, in another case Sir J. Wigram laid down the 
law with greater caution, saying, 


‘In the case of a formal declaration by the legal, or even beneficial, owner of 
property, declaring himself in terms the trustee of that property for s volunteer, 
the Court might not be bound to look beyond the mere declaration. If the 
owner of property having the legal interest in himself were to execute an instru. 
ment by which he declared himself a trustee for another, and had disclosed that 
instrument to the cestui que trust and afterwards acted wpon it, that might, 
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perhaps, be sufficient.”” (Meek v. Kettlewell, 1 Hare, 470; Gaskell v. Gaskell, 
9Y.&J.502. See Johns v. James, 8 Ch. D. 74.) 

I conceive that the principle laid down by Sir J. Wigvam is the 
only one that could be safely acted upon in criminal cases. Suppose 
a merchant intending to provide for his infant child, were to direct 
his banker to open an account in the name of the child, and to transfer 
a portion of his funds into that account, this would according to 
decided cases amount to an executed trust. But I conceive that no 
indictment could be maintained against him if he got that account 
cancelled a few days after, in order to apply the money to his own 
use upon some sudden pressure. Of course it might be very different 
where the trust had been communicated to the party intended to be 
benefited, so as to lead him to act upon the behef that the property 
was his own. Here, again, it would be impossible to lay down any 
general rule. Perhaps the nearest approach to such a rule would be 
to say, that where a party violates a trust to which he has voluntarily 
subjected himself, the circumstances must be such as to disclose a 
moral as well as a legal fraud. 


A bond, fide claim of title is an answer to a charge of criminal breach 
of trust. Where an alleged mortgagee denied the mortgage, it was 
held that he could not be convicted of criminal breach of trust in 
respect of the title-deeds. (R. v. Jaffir, 2 Bom. H.C. 133.) 


‘The general evidence of an embezzlement consists in proof of the 
receipt of money which is not accounted for, or the receipt of which 
is denied. Under the former Act XIII of 1850, s. 11. (Breaches of 
Trust) proof of a gross deficiency in the accounts of any trustee or 
public servant was held to be evidence of the offence charged, until 
explained. But of course no crime would have been committed 
where the trustee took the money, bond fide believing that he was 
entitled to it, or intending really to advance the interests of the party 
entitled, and supposing that his act would be ratified when known. 


The fact that the defendant has himself a joint interest in the 
money entrusted to him is no defence if he fraudulently applies it in 
violation of the terms of the trust. A member of a friendly society 
was also its paid secretary and honorary treasurer; he received the 
subscriptions of the members, gave them receipts for the full amounts 
paid by them, and punctually discharged all demands on the funds 
of the society; but he made false entries in the account books, and 
applied the difference to his own use. On the fraud being discovered 
he was called upon for an explanation, when he admitted that he 
had received the money and said he was willing to repay it by instal- 
ments. It was held that he was properly convicted. (R. v. Proud, 
31 L.J.M.C. 71; S.C. L. & C. 97.) 


407. Whoever, being intrusted with property as 
Hatin 2 carrier, wharfinger, or warehouse- 
oftrust bycarrier, keeper, commits criminal breach of 
a trust in respect of such property, shall 
be punished with imprisonment of either description 


for a term which may extend to seven years, and 
shall also be liable to fine. 
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408. Whoever, being a clerk or servant, or em- 
Criminal breach 4 Ployed as a clerk or servant, and being 
of trust byaclek In any manner entrusted in such capa- 
ates city with property, or with any domi- 
nion over property, commits criminal breach of trust 
in respect of that property, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 


to fine. 
Commentary. 


Where the prisoner, the cashier and collector of a manufacturing 
firm, had in addition to his salary a percentage on the profits, but 
was not liable to the losses of the concern, and had no control over 
the management of the business, it was contended after conviction 
that he was not a servant but a partner. But the Court held,: that 
even if the above facts constituted him a partner as regards the 
public, he was clearly only a servant as regarded his employers, and 
the conviction was afhirmed. (R.v. Macdonald, 31 L.J.M.C. 67; S.C. 
L. & C. 85.) 


Where, however, a committee of the members of two friendly 
societies was formed for the purpose of organizing a pleasure excur 
sion, and the prisoner, who was one of the committee, was entrusted 
with tickets to sell, but received no remuneration for his services, it 
was held that an indictment which charged him, as the servant of 
the other members of the committee, with embezzlement was bad. 
(R. v. Bren, 33 L.J.M.C. 59; S.C. L. & C. 346.) But in such a case 
the prisoner might be indicted under s. 405, though not under s. 408. 
Ande it was held in the case of a person who was employed to get 
orders for goods and to receive payment for them, but who was paid 
by a commission on the goods sold, and was at liberty to get the 
orders and receive the money where and when he thought proper. 
(R. v. Bowers, L.R. 1, C.C. 41; R.v. Negus, 2 27d. 34.) 


Where the defendant wasa clerk or servant and was as such 
entrusted with property, a conviction under this section could be 
supported, although it was no part of his duty to take charge of the 
property, and although he might have refused to have anything to 
do with it. (R.v. Hastie, 32 L.J.M.C. 63; S.C. L. & C. 269.) For 
instance, if an officer were to employ his dressing-boy to draw his 
pay and disburse his bills out of it, this is a peer oneae ty beyond 
the range of such a servant’s duty which he might fairly decline to 
accept. But if he accepted it, he would be liable under s. 408 for 
breach of trust. 


This principle was acted on in the following case. The prisoner was 
book-keeper of the Madras Male Asylum Press, and, as such, it was 
no part of his duty to keep the cash. He was not paid for keeping 
it, and his employers did not know of, and would not have assented 
to, his keeping it. But, by an arrangement between himself and the 
Superintendent of the Press, who was the proper Cash-keeper, the 
prisoner had taken upon himself and had discharged the duties of 
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Cash-keeper for about seven years. He was indicted for criminal 
breach of trust under s. 408, and Scotland, C. J,, left it to the jury as 
a matter of fact whether, having reference to the long course of busi- 
ness in the office, the prisoner had not undertaken the duty of Cash- 
keeper in addition to his other duties, and assumed a liability to 
account as Cash-keeper for the monies received in that capacity. He 
pointed to the words “i: any manner entrusted in such capacity,”’ 
as showing that the legislature wished a liberal construction to be 
put upon the section in cases where the money was, in point of fact, 
received by the servant asaservant. (R. v. Vennant, 3rd Madras 
Sess., 1869.) It will be observed that in the consolidated English 
Statute (24 & 25 Vict. c. 96, s. 68. Larceny Consol. Act) the words 
which occurred in the old Statute ‘“‘shall dy virtue of such employ- 
ment receive any chattel,’’ have been designedly omitted. Ac- 
cordingly, it has been held that the words “ employed as aclerk or 
servant’’ are wider than those which precede them, and include 
cases where there is no actual contract of service. Where the 
prisoner’s father was clerk to a local board, and lived with his father, 
assisted him in his duties, and acted for him in his absence, but was 
neither appointed nor paid by the board, it was held that he was 
roperly indicted under these words for appropriating money which 
e had received while so acting. (R.v. Foulkes, L.R. 2, C.C. 150.) 
So a Constable who gratuitously accepted charge of Government 
monies from his Inspector, which he dishonestly converted to his 
own use, was convicted of criminal breach of trust. (R. v. Banee, 
7 Suth. Cr. 1.) 


A servant who falsely accounts for money received by him from 
his master, is punishable under this section. (R.v. Golab Khan, 10 
Suth. Cr. 28.) 

409. Whoever, being in any manner entrusted 

Criminal breach With property, or with any dominion 
of trust by pub- Over property, in his capacity of a 
lic servant, or by ° A ‘ 
banker, mer- public servant, or in the way of his 
chant, orageut. §_ byginess as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal breach 
of trust in respect of that property, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 


Commentary. 


To constitute an offence under this section, the property entrusted 
to a public servant must be prope which as a public servant he 
was authorized to receive. ‘Therefore, where village officers, who 
were only authorized to receive money in discharge of the public 
revenue, received grain from the ryots, agreeing by a private arrange- 
ment to treat it as so much money, it was held that they could not be 
convicted under s. 409. (4 Mad. H. C. Appx. xxxii; S.C. Weir, 104 
[179].) And, so, if title-deeds were deposited with an attorney, or 
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jewels with a broker, not in their professional capacity, but as 
friends of the owner, for safe custody, their misappropriation of them 
would be punishable under s, 406, but not under s. 409. 


OF THE RECEIVING OF STOLEN PROPERTY. 


410. Property, the possession whereof has been 
transferred by theft, or by extortion, 
or by robbery, and property which has 
been criminally misappropriated, or in respect of 
which criminal hreach of trust has been committed, 
is designated as “stolen property,’ whetber the 
transfer has been made, or the misappropriation or 
breach of trust has been committed, within or with- 
out British India. (Act VIII of 1882, 5.9.) But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ceases to be stolen property. 


Stolen property. 


411. Whoever dishonestly receives, or retains, 

Dishonestly ree 20Y stolen property, knowing, or 
ceiving stolen pro. having reason to believe, the same to 
ee be stolen property, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 


Commentary. 
Whipping may be inflicted in lieu of the above punishment (Act 
VI of 1864, s. 2), and, upon a second conviction, whipping may be 
inflicted in lieu of or in addition to the punishment. (s. 3.) 


As to the summary jurisdiction of Magistrates over this offence, 
and the offence under s. 414 see Crim, P.C., s. 260 (e, f.) 


In indictments under this section, the first requisite will be to show 
that the property was “stolen,’’ within the terms of s. 410. This 
must be proved by exactly the same evidence as would be requisite if 
the principal offender were on his trial. Nor can the conviction of 
such principal be used against the receiver as evidence of the crime 
having been committed, for he was no party to it and had no power 
to cross-examine the witnesses, and it would still be perfectly compe- 
tent to him to prove the innocence of the convicted thief. (Fost. 305.) 
And, so, 


‘* Where two persons were indicted together, one for stealing and the other 
for receiving, and the aire pleaded guilty, Wood, B. refused to allow the 
plea of guilty to establish the fact of the stealing by the principal as against the 
receiver.’’ (1 Russ. 76.) 


The amendment in the definition of stolen property ins, 410 which 


344 RECEIVING STOLEN PROPERTY. (Chap. XVII, 


has been made by Act VIII of 1882, s. 9, will enable the Courts to 
convict a person for receiving stolen property, though the theft, &c., 
was committed beyond the jurisdiction of the Indian Tribunals. A 
contrary construction had been put upon the original section by a 
number of decisions cited ante p. 5, the latest and most considered 
of which was Empress v. Moorga, 5 Bom. 338. 


Not only must it be shown that the property was originally “ stolen 
property,’’ but also that it continued in that state at the time of the 
receipt. In one case goods had been stolen, and when the thief was 
detected, they were taken from him, and then restored by the owner’s 
consent, that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indicted as a receiver, 
it was held that he could not be convicted, inasmuch as at the time 
of the receipt the goods were not stolen goods. (R. v. Dolan, 24 
L.J.M.C. 59; S.C. Dears, 436; see R. v. Schmidt, L.R. 1, C.C. 15.) 
Money obtained upon a forged money order is not stolen property with- 
in the meaning of this section. (R.v. Mon Mohun, 24 Suth. Cr. 33.) 


So, also, the goods received must be the identical goods which were 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for £100 and changed them into notes for 
£20, some of which he gave to B, it was ruled that B could not be 
convicted of receiving, as he had not received the notes which were 
stolen. (2 Russ. 481.) 


Again, there must be a receipt of the goods, This is in general 
sufficiently proved by showing that they are in the possession of the 
accused. But this cannot be laid down as an universal rule. It would 
always be open to him to show that he was not aware of their being 
there, or that the place of their deposit was one to which others had 
as free access as himself. (See ante p. 321.) And though there be proof 
of a criminal intent to receive, and a knowledge that the goods were 
stolen, if the excluszve possession still remain in the thief a convic- 
tion for receiving cannot be sustained. For instance, if a jeweller 
were apprehended in the act of bargaining with a thief for a stolen 
watch, the offence would not be complete till the purchase was con- 
cluded. But the actual manual possession, or touch, of the goods by 
the defendant is not necessary to the completion of the offence of 
receiving, It is sufficient if t ey are in the actual possession of a 
person over whom he has control, so that they would be forthcomin 
if he ordered it. (2 Russ. 470; R. v Smith, 24 L.J.M.C. 135; S. c 
Dears, 494.) And where the prisoner had received the propert 
knowing it to be stolen, whether for the purpose of assisting the thief, 
or for the purpose of concealment, it is equally a crime, although he 
gains.no profit or advantage by the receipt. (2 Russ. 466.) 


There may bea receipt by subsequent ratification of the act of 
another. A wife, in the absence of her husband and without his 
knowledge, received stolen goods and paid money on account of them. 
The thief and the husband afterwards met. The latter then learnt 
that the goeds were stolen, and he agreed on the price which was to 
e ay for them and paid the balance. It was held, that the receipt 
y him was complete trom the time when he ratified and approved of 
is wife’s act, having a guilty knowledge, (R. v. Woodward, 31 L.J. 
M.C. 91: S.C.L. & C, 122.) 


b 
b 
h 
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Lastly, and chiefly; a guilty knowledge must be shown. Mere 
recent possession of the stolen property is not alone sufficient, as 
such possession (where it proves anything) isin general evidence of 
stealing and not of receiving. (2 Russ. 483, see ante p. 322.) This 
knowledge may be proved by the evidence of the principal felon, pro- 
duced as a witness for the crown,® (his confession would not be any 
evidence,) (2 Russ. 484,) or circumstantially, as by showing that the 
defendant bought them very much under their value, or denied being 
in possession of them, or the like. So, also, instances of receiving 
other goods, stolen from the same person by the same thief, are 
admissible, as it is very unlikely that a succession of such transac- 
tions could be carried on without suspicion being raised. (2 Russ. 
486; Steph. Digest of the Law of Evidence. § 11, Act I of 1872, 
s.14. Ind. Ev.) 


It will be observed that s. 411 uses the words having reason to 
believe the same to be stolen property. This phrase is satisfied by 
something short of actual knowledge. (Per Scotland, C.J., R. vu. 
Veeree, Madras Sessions, April 28, 1862. On the other hand it 
involves something more than mere suspicion, (See Empress v. 
Rangotimaji, 6 Bom. 402, post note to s. 414.) 


And, therefore, where goods are received by another under cir- 
cumstance of such equivocal character as ought to have aroused the 
suspicions of an honest man, the jury would be authorized in con- 
victing. 

Where the prisoner is charged with dishonestly retaining stolen 
property it is not necessary to show that he knew it to be stolen 
when he received it. It is sufficient to prove that he dishonestly 
retained it after he acquired that knowledge. (4 Mad. H.C. Appx. 
xlii; S.C, Weir, 106 [181].) 


Under the law, both of England and Scotland, 


‘“ A wife cannot be indicted for receiving, or concealing, the stolen goods 
brought in by her husband, unless she make trade of the crime and has taken a 
part in disposing of the stolen goods.”? (Alison Crim. L. 3388; R. v. Wardroper, 
29 L.J.M.C. 116; 8.C. Bell, 249.) 


There is nothing in this Code to protect the wife under such cir. 
cumstances (see ante p. 58), but I conceive it would require very 
strong evidence of actual participation in the crime to render a con- 
viction against the wife satisfactory, since her subordinate position in 
the house makes the mere presence of the goods no evidence whatever 
against her. (R.v. Desilva, 5 N.W.P. 120.) 


A husband may be convicted of receiving from his wife. (R. 4. 
McAthey, 32 L.J.M.C.35; S.C.L. & C. 250.) Asto whether a person 
may be convicted of receiving the husband’s property from the wife, 
see ante p. 315 et seq. 


The offence of dishonest retention of stolen property is distinct from 
the offence of dishonestly receiving stolen property. Guilty know- 
ledge at the time of receipt is not an-essential element of the former 
offence. (4 Mad. H.C. Appx. xlii; S.C. Weir, 106 [18:].) 


412. Whoever dishonestly receives, or retains, 
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any stolen property, the possession 
ta eee eet whereof he knows, or has reason to 
stolen in thecom- believe, to have been transferred by 
ie. of a da- the commission of dacoity, or 

honestly receives from a person whom 
he knows, or has reason to believe, to belong, or to 
have belonged, to a gang of dacoits, property which 
he knows, or has reason to believe, to have been stolen, 
shall be punished with transportation for life, or 
with rigorous imprisonment for a term which may 


extend to ten years, and shall also be liable to fine. 


Commentary. 
See Act VI of 1864, ss. 2 & 3, ante p. 343. 


This section relates to criminals other than the original dacoits, 
and though it is prudent to add a count framed under it against 
those who are found in possession of the property, no additional 
penalty can be inflicted under it upon prisoners who are already con- 
victed under s. 391. 


** It has been frequently ruled by the Bengal High Court, that, where stolen 
property is found in the possession of dacoits, the offence of “* knowingly having 
in poe non is to be considered as included in the original one of dacoity, 
unless there are circumstances which clearly separate the one crime from the 
other—length of time, or distance for example.”’ (R.v. Abool Hossein, 1 Suth. 
Cr. 48.) But mere possession of stolen articles of trifling value does not 
warrant the presumption that the receiver knew them to be the proceeds of a 
dacoity, or had acquired them from one whom he knew, or believed, to bea 
dacoit. (R. v. Samiruddin, 18 Sutb. Cr. 25.) : 


A commuted sentence of transportation under this section and 
Section 59 (axte p. 32) cannot exceed Io years. (R. v. Mohanundo, 
5 Suth. Cr. 16.) 


413. Whoever habitually receives, or deals in, 

Habitually deal. PYOperty which he knows, or has reason 

ing in stolen prop- +0 believe, to be stolen property, shall 

—— be punished with transportation for 

life, or with imprisonment of either description for a 

term which may extend to ten years, and shall also 
be liable to fine. 

Commentary. 


Upon a second conviction for this offence, whipping may be in- 
flicted in addition to the above punishment. (Act VI of 1864, Ss. 4.) 


It is difficult to say what sort of evidence will be admissible and 
sufficient to pracure a conviction under this section. At the ver 
least two acts of receiving, or dealing in, stolen property must be proved, 
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or presumed ; and these acts must be at some little distance of time, 
otherwise they could not be taken as establishing a habit. Where a 
man had been several times actually convicted, this would, of course, 
be sufficient, and the previous convictions would be the best evidence 
against him, since having been himself a party, he could not dispute 
them. Previous convictions need not be proved by production of the 
record, It is sufficient if the fact be certified by theclerk of the Court, 
or other officer having the custody of the records of the Court where 
the conviction took place, or by a certificate signed by the officer in 
charge of the gaol in which the accused was confined, or by production 
of the warrant of commitment (Crim. P. C., s. 511.) Where there 
have been no convictions, the acts which are relied on as evidencing a 
habit, must in general be proved, just as if each were the subject 
of a separate indictment. Sometimes this might not be absolutel 
necessary. If it could be shown that a man kept a shop hich 
was frequented by persons who were, and who must have been 
known by him to be, thieves; if the nature of the goods which he 
purchased; the price which he paid; the precautions with which the 
goods were bought, kept, or disposed of ; the contrivances employed 
in the premises for concealment, for rapid exit, and for preventing 
entrance; and other similar circumstances pave strong evidence of 
a general nature of the trade pursued, even a single instance of 
receiving brought home for the first time might be sufficient to war- 
rant a conviction. But it would always be necessary to watch such 
evidence very narrowly. 


414. Whoever voluntarily assists in concealing, 
See or disposing of, or making away with, 
Assisting in con- ; 
cealment of atoln property which he knows, or has rea- 
aad a son to believe, to be stolen property, 
shall be punished with imprisonment of either 
description for a term which may extend to tnree 
years, or with fine, or with both. 


Commentary. 


I imagine that this section is intended to apply to cases where 
there has not been such a possession as would support an indictment 
against the party, asa receiver, unders. 411. Where there has been 
such a possession, the offence of receiving will be complete, 


‘¢ Bven though the goods be retained for the shortest time, or though the 
object be not permanent possession, but temporary concealment.”’ (Alison 
Crim. L. 333.) 

As regards the effect of the words “‘ reason to believe,’ the Bombay 
High Court said: ‘‘It was not sufficient to show that the accused 
was careless, or that he had reason to suspect that the property was 
stolen, or that he did not make sufficient enquiry to ascertain whether 
it had been honestly acquired. The word ‘believe’ in s. 414 is a very 
much stronger word than ‘suspect,’ and it involves the necessity of 
showing that the circumstances were such that a reasonable man 
must have felt convinced in his mind that the property with which he 
was dealing was stolen property (Empress v, Rango, 6 Bom. 402.) * 
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OF CHEATING. 


Whoever, by deceiving any person, fraudu- 
lently or dishonestly inducesthe person 
so deceived to deliver any property to 

any person, or to consent that any person shall retain 
any property, or intentionally induces the person so 
deceived to do or omit to do anything which he 
would not do or omit if hé were not so deceived, and 
which act or omission causes, or 1s likely to cause, 
damage or harm to that person in body, mind, re- 
putation, or property, is said to “‘ cheat.’’ 


Cheating. 


Ezplanation,—A dishonest concealment of facts 1s 
a deception within the meaning of this section. 


Lllustrations. 


(a) A, by falsely pretending to be in the Civil Service, intention- 
ally deceives Z, and thus dishonestly induces Z to let him have on 
credit goods for which he does not mean to pay. A cheats. 


(0) A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this article was made by a certain 
celebrated manufacturer, and thus dishonestly induces Z to buy and 
pay for the article. A cheats. 


(c) <A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the article. 
A cheats. ) 


(2) <A, by tendering in payment for an article a bill on a house 
with which A keeps no money and by which A expects that the bill 
will be dishonored, intentionally deceives Z, and thereby dishonestly 
induces Z to deliver the article, intending not to pay for it. A cheats. 


(e) A, by pledging as diamonds articles which he knows are not 
diamonds, intentionally deceives Z, and thereby dishonestly induces 
Ztolend money. A cheats. 


(f) A intentionally deceives Z into a belief that A means to repay 
any money that Z may lend to him, and, therefore, dishonestly 
induces Z to lend him money, A not intending to repay it. A cheats. 


{g) A intentionally deceives Z into a belief that A means to 
deliver to Z a certain quantity of indigo plant which he does not 
intend to deliver, and thereby dishonestly induces Z to advance 
money upon the faith of such delivery. A ‘cheats; but if A, at the 
time of obtaining the money, intends to deliver the indigo plant and 
afterwards breaks his contract and does not deliver it, he does not 
cheat, but is liable only to a civil action for breach of contract. 


() A intentionally deceives Z into a belief that A has performed 


Secs. 415-417.) CHEATING. 349 


A’s part of a contract made with Z which he has not performed, and 
thereby dishonestly induces Z to pay money. <A cheats. 


(1) Avsells and conveys an estate to B. A knowing that in con- 
sequence of such sale he has no right to the property, sells or mort- 
gages the same to Z without disclosing the fact of the previous sale 
and conveyance to B, and receives the purchase or mortgage money 
from Z. A cheats. 


416. A person is said to ‘‘ cheat by personation’’ 

if he cheats by pretending to be some 

sonncat by Per- other person, or by knowingly substi- 

tuting one person for another, or 

representing that he or any other person is a person 
other than he or such other person really is. 


Explanation.—The offence is committed whether 
the individual personated is a real or imaginary 


person. 
Lllustrations. 


(a) Acheats by pretending to be a rich banker of the same name. 
A cheats by personation. 


(6) Accheats by pretending to be B, a person whois deceased. A 
cheats by personation. 


417. Whoever cheats shall be punished with 
imprisonment of either description for 
a term which may extend to one year, 
or with fine, or with both. 


Commentary. 


Where several false statements are made which result in a person 
being cheated, it is no objection that some of them are not legally 
indictable, if there is any one which is criminal, and by means of 
which the property was obtained. (R. v. Jennison, 31 L.J.M.C. 146; 
S.C.L. & C. 157.) 


Under the English law a false statement as to a future fact did 
not constitute the offence of cheating. ‘Therefore, a pretence that 
the party would do an act which he did not mean to do, as, for 
instance, a pretence that he would pay for goods on delivery, was not 
indictable. (2 Russ. 567.) And, so, it was laid down in Scotland, 
that “‘the most extensive fraud committed by merely ordering goods 
on credit and not paying for them, without any false representation, 
did not fall under this species of crime.’? (Alison Crim. L. 362.) 
This is not the case under the present Code, as appear from illustra- 
tions (f) and (g), in both of which a false pretence as to an intention 
is held to constitute the crime. This may create a great deal of 
difficulty. Whenever a contract is entered into, each party leads 
the other to believe that he intends to perform his own part. If he 


for 
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subsequently fails, there will be nothing to prevent an indictment 
being laid under this section, and the only question will be whether 
at the time of making the contract he intended to carry it out. In 
my opinion, the only safe rule to lay down will be, that mere breach 
of contract is not even primd facie evidence of an original fraudulent 
intention. (Affirmed by the Madras High Court, Cr. P. 90 of 1863, 
and per Scotland, C.J., in R. v. Wilson, znd Madras Sessions, 1870; 
Acc. R.v. Hargovandas, 9 Bom. H.C. 448; R.v. Kadir Bux, 3 N.W.P. 
16; R. wv, Sheodurshun, zd. 17.) It will lie upon the prosecution to 
establish this intention affirmatively; as, for instance, in the case of 
a borrower that he was hopelessly insolvent when he contracted the 
loan, and had no expectation of being able to repay it, (see ex parte 
Bayley, L.R. 3, Ch. 244); in the case of a contract to deliver goods 
that the person never had the means to deliver them, and never took 
any steps to procure them. It must be recollected that where an act 
is in itself innocent, but may become unlawful by being done with a 
particular intention, or under particular circumstances, the presump- 
tion of innocence prevails till the facts which destroy it are proved. 
(See ante pp. 82, 139.) 


A very common difficulty that arises on indictments for cheating 
is where the false statement is made inthe progress of a sale, 
Sellers er so apt to ascribe extravagant value and fictitious qualities 
to their own wares, that almost every purchase might form the sub- 
ject of an indictment if praises of an article which turn out to be false 
could be charged as acrime. On the other hand, if a man gets my 
money by professing to give me one article when he really gives me 
another, as in the case of the wooden nutmegs which Yankee pedlars 
are said to vend, this is as heinous a fraud as any which we have 
mentioned. The difficulty is to draw the line. In England, the rule 
seems to be that no misrepresentation is sufficient, unless it is a false 
statement of a definite fact which forms the substance of the contract. 


For instance, where the prisoner induced a pawnbroker to advance 
him money upon some spoons which he represented as silver-plated 
spoons, which had as much silver on them as “ Elkington’s A,” (a 
known class of plated spoons,) and that the foundations were of the 
best material—the spoons were plated with silver, but were, to the 
prisoner’s knowledge, of very inferior quality and not worth the 
money advanced upon them—it was held that the conviction was bad. 
Lord Campbell, C.). said, 


** Here, the statement made by the prisoner resolves itself into a mere repre- 
sentation of the quality of thethings sold. We must also bear in mind that the 
articles sold were of the species which they were represented to be, because they 
were spoons with silver on them, and the purchaser obtained those spoons, 
though the quality was not what it was represented to be. Now, it seems that 
it never could have been the intention of the legislature to make it an indictable 
offence for the seller to exaggerate the quality of the goods he was selling, any 
more than it would be an indictable offence for the purchaser during the bar- 
gain to depreciate their quality, and to say that they were not equal to what 
they really were, and so to induce the seller to part with the goods at a lower 
price.’ 


Lastly, we may quote the observations of Erle, J., who said, 


“‘ Looking at all the cases we have been considering, those that have been 
the subject of the greatest comment seem to me to fall within the principle that 
where the substance of the contract is falsely represented, and by reason of 
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that the money is obtained, the indictment is good. Where the ring was sold, 
as in the Queen v. Ball (C. & M. 249) and the chain, as in the Queen v. Roebuck 
(D. & B. 24) it was to bea silver ring and asilver chain. Silver was of the 
substance of the contract. In the Queen v. Abbot (1 Den. 0.0. 278) the 
substance of that contract was not cheese of any quality, but a cheese of the 
particular quality shown by the taster. Inthe Queen v. Kenrick (5 Q. B. 49 
the fact that brought that case within the definition was that the man asserte 
that the horses had been the property of a lady deceased, were now the property 
of her sister, and had never belonged toa horse-dealer, and were quiet to 
drive. The purchaser wanted the horses for a lady of his family, and the 
essence of that contract was that they were horses which had been the property 
of a lady who had driven them. It wasa false assertion of an existing fact. 
This appears to me not to bea right conviction, because it is not an affirming 
of a definite triable fact to say that the goods are equal to Elkington’s A, but 
the affirmation is of what is mere matter of opinion, and falls within the 
category of untrue praise of the article intended to be bought.” (R.v. Bryan, 
26 L.J.M.C. 84; 8.0. D. & B. 265.) 


On the other hand, where the defendant, knowing that a particular 
piece of jewellery was only 6-carat gold, falsely represented that it 
was I5-carat gold, and thereby induced the prosecutor to purchase it, 
this was held to be a statement of a fact and not of an opinion, and 
the conviction for cheating was upheld. (R. v. Ardley, L. R. 1, C.C. 
301; R. v. Foster, 2 Q. B. D. 301.) 


The refinements developed in some of the English cases are at- 
tacked with much vigour by the learned editor of Russell, an@ his 
remarks (2 Russ, 567 n.) apply with still greater force to the Indian 
law. He says, 


‘*One error, in some cases, seems to have been to consider the pretence apart 
from the finding of the jury, that it was made with intent to defraud. One 
man may extol an article innocently and another fraudulently in similar terms, 
but the latter alone is within the Statute.” 


‘* As to the distinction between a representation that articles are better in 
point of quality, and a representation that they are entirely different from what 
they really are, there is nothing in the Statute which warrants any such distinc- 
tion. What the Statute requires is, that there shall be a false pretence. (By 
8. 415, ‘‘a@ decetving.’”’?) Then is a representation as to quality a pretence P 
Possibly, where such a representation is made on the mere inspection of an 
article it may be rather a matter of opinion than a pretence. But, where it is 
made with a full knowledge of the quality of the article, it is not opinion (for 
opinion must cease when knowledge exists) but an affirmation of a known fact, 
in other words a pretence.” 


“Ag tothe remark, that if extolling goods be within the Statute, depreciat. 
ing them must be so also, the answer is, that ifa person were to induce an 
owner to part with his property by falsely representing it as of inferior value, 
the case would clearly be within the Statute if the representation were made 
with intent to defraud. Supposea veterinary surgeon represented that a valu- 
able race-horse had a fatal disease when he well knew that it had not, and by 
that means obtained it at the price of a useless horse, with intent to defraud the 
owner, the case would clearly be within the Statate.’’ 


A passenger by railway travelling in a carriage of a higher class 
than that for which he has paid was held not guilty of cheating under 
the Penal Code, but was indictable under the Railway Act XVIII of 
1854, s. 3. (R. v. Dayabhoy, 1 Bom. H.C. 140. See now Act IV of 
1879, S. 32, Railways.) 

The Penal Code goes beyond the English law not only as to the 
nature of the pretence but also as to its object. By English law the 
object must be to obtain goods, money, or some valuable security. 
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But, under s. 415, the offence is completed if the prosecutor has been 
induced to alter his position in any way which may cause him damage, 
or harm in body, mind, reputation, or property. For instance, it has 
been held in Bengal that to induce a high caste man to marry a low 
caste woman, by pretending that she was of higher caste, is cheating 
by personation within the meaning of s. 416. (R. v, Dabee Sing, 
7 suth, Cr. 55; S.C. 3 Wym. Cr. 32.) If a person, by pretending to 
be a lawyer, were to induce another to entrust a suit to his manage- 
ment, that would be indictable under the Code, even although no fee 
was received, but it would be no offence in England. In a recent 
case Pollock, C. B., expressed his opinion that the Statute ‘‘ was not 
intended to control commerce by indictments for obtaining money 
under false pretences unless where the matter really and wholly was 
a piece of swindling, and that it was never meant to apply where 
there was merely some fraud committed in the course of a com- 
mercial transaction.”? (R. v. Evans, 32 L.J.M.C. 40; S.C. L. & C. 
252.) But, under the Code, if, inthe course of a genuine mercantile 
transaction, one party were bya false statement to lead the other 
to incur some loss, or risk of loss, an indictable offence would have 
been committed. And, even under English law, Willes, J., said, 
‘“since the cases of R. v. Abbot (1 Den. 273) and R. v. Burgon (D. & 
B. 11) it is impossible to contend seriously that the case is not 
within the Statute because the chattel is obtained under a contract 
induced by a false pretence.”” (R.v. Martin, L. R. 1, C.C, 61.) 


It is not necessary that the pretence should be in words; the con- 
duct and acts of the party will be sufficient without any verbal repre- 
sentation. Thus, if a party obtain goods from another upon giving 
him in payment his cheque upon a banker, with whom in fact he has 
no account, this is a false pretence within the meaning of the Act, 
and so it is, if he knows that his account is overdrawn, and that the 
cheque will not be honoured, (R. vw. Haselton, L. R. 2, C.C. 134.) 
And, similarly, where a man assumed the name of another, to whom 
money was required to be paid by a genuine instrument. So, where 
a person at Oxford, who was not a member of the University, went, 
for the purpose of fraudulently obtaining credit, wearing a com- 
moner’s gown and cap and obtained goods, this was held a sufficient 
false pretence, though nothing passed in words, (R. wv. Barnard, 7 
C, & P. 784; approved 1o Ad. & E. p. 38.) 


Again, the money must have been obtained, or the change of con- 
duct must have been brought about, by means of the false pretence. 
And, therefore, as laid down above by £rle, J., the statement must 
be as to something which is of the substance of the contract; for if it 
were a mere unimportant and irrelevant assertion, it could not be 
assumed that it had been an operating inducement. So also the 
statement must have been believed, otherwise it clearly could not 
have had any weight with the party to whom it was addressed. In 
one case it appeared that the prisoner had knowingly over-stated the 
amount of work he had done, with a view to get more than his proper 
amount of wages. The prosecutor paid him the money, knowing his 
statement to be untrue. On appeal Cockburn, C.]J., said, 


** The conviction cannot be supported. Here the prosecutor knew that the 
pretence was falee. The question in this case is, what is the motive operating 
on the mind of the prosecutor to induce him to make this payment ? it Is B 
belief in the prisoner’s false statement, the offence of obtaining money under 
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false pretences is made out; but it is not so, if, as in this case, the motive be a 
mere desire to entrap the prisoner without such belief.’’ (R.v. Mills, 26 L. J. 
M.C.79; 8.C. D. & B. 908.) 

So where the prosecutor knowingly bought watered milk from the 
prisoner, with the view of putting an end to the practice, the convic- 
tion was quashed, (R. v. Kalee Modock, 18 Suth. Cr. 61.) 


It is an offence to obtain land from a Revenue Officer by falsely 
represefting that it is waste. (6 Mad. H.C. Ap. xii; S.C. Weir, 112 
(187].) It would also be an cffence to gain admission into a train, or 
an Exhibition, by a false pretence of having a ticket. But it would 


not be the offence of cheating if the person got in unobserved. (R. vw. 
Mehervanji, 6 Bom. H.C.C.C. 6.) 


Lastly, the false pretence must be used with a view to defraud. 
This will in general, be assumed from the fact that a fraud was 
effected. On the other hand, a case might be imagined where it 
could be shown that the party merely intended a practical joke, or 
had some collateral object in view, but no intention of cheating any , 
one. In one case the following curious state of tacts appeared. ‘The 
ee owed the prisoner’s master a sum of money, of which the 
atter could not obtain payment, and the prisoner, in order to secure 
to his master the means of paying himself, had gone to the prose- 
cutor’s wife in his absence and told her that his master had bought 
of her husband two sacks of malt and had sent him to fetch them 
away, upon which she delivered them up. Coleridge, J., told the 


Jury, 


‘Although, primd facie, every one must be taken to have intended the 
patural consequence of his own act, yet if, in this case, you are satisfied that the 
prisoner did not intend to defraud the prosecutor, but only to put it in his 
master’s power to compel him to pay 2 just debt, it will be your duty to find 
him not guilty. It is not sufficient that the prisoner knowingly stated that 
which was false and thereby obtained the malt. You must be satisfied that the 
prisoner at the time intended to defraud the prosecutor.’’ (2 Russ. 579.) 


This dictum was a good deal relied on in a case at Madras, R. v, 
Longhurst. There, the prisoner had confessed the fact that he had 
introduced an overcharge for coolies and obtained money thereby. 
He attempted, however, tu set up as a defence that he had paid cer- 
tain money out of his own pocket on a contract for goods supplied to 
the Railway Company; that, through a mistake in his accounts, he 
had omitted to charge it at the proper time, and that afterwards, 
being afraid of incurring blame for this irregularity, he had adopted 
this indirect way of reimbursing himself. Hence, no fraud was prac- 
tised upon his employers, the only result of the false pretence being 
that they had paid money for one thing which was really due for 
another. SB:ttleston, }. refused to receive the evidence, on the 
ground that it could form no defence. On the above case being 
cited he distinguished it on two grounds, First, that, in the case 
quoted, the debt was admitted to be a just one, whereas here it had 
never been even brought to the knowledge of the Railway Company. 
Secondly, that in the former case it did not appear that the prisoner 
ever intended to deprive the owner permanently of his malt, but 
merely to detain it temporarily, as a means of putting the screw 
upon him, to make him pay. (R. v. Longhurst, 4th Sessions, 1858.) 
The latter, I conceive, to be the true ground, 
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Ina more recent case the defendant was indicted for obtaining a 
carriage from the prosecutor by false pretence. He admitted the 
fact, but said that the prosecutor owed him money, and that he got 
the carriage in order to compel payment. Jittleston, J., in charging 
the Jury, said, 


‘* T advise you not to convict unless you are satisfied that the prisoner obtain- 
ed the property intending absolutely to apply it to his own use. If youthink he 
did not obtain it with the intention of keeping it, but: of putting a egrew upou 
the prosecutor to make him pay the money due by him, then I think: he is not 
guilty of the offence. The prosecutor admits that there was a debt due, and 
there is evidence of an arbitration between them as to a money dispute. If you 
think it was merely a trick resorted to for the purpose of pressure, then I 
recommend you to acquit. It is very dangerous to convict upon a criminal 
charge, where the case comes merely to a matter of civil dispute.’’ (R. v. 
Sheik Ahmed, 4th Sessions, 1860, Madras.) 


It will be remembered that the above indictments were under the 
old law. Iam, however, inclined to think that all such cases would 
come under s. 415. ‘The offence under this section consists of cheat- 
ing a person into delivery of the property, and the mode in which it 
was intended to use it, or the length of time during which it was to 
be kept, seem to me to be immaterial. It was different under the 
English Statute. There, the crime consisted in obtaining the article 
by false pretences “ with intent to cheat or defraud any person of 
the same,”’ It might fairly be said that there was no such intention if 
the possession of the article was not to be permanent, and if no loss in 
respect of it was ever to be inflicted upon the owner. Under the 
present Code the testis the honesty of the means by which the change 
of possession was effected, not the object which the accused had in 
view. Even in England, it is no defence to a charge of cheating that 
the prisoner when he got the goods into his possession by the false 
pretence intended to pay for them, whenever it should bein his power 
todoso. (R,v. Naylor, L.R. 1, C.C. 4.) 


Where the question is, whether a defendant made the false state- 
ment with an intention to cheat, evidence that he had made similar 
false statements a short time previously and obtained money by them 
is admissible, if it tends to show that on the occasion, which is the 
subject of enquiry, he was acting witha guilty knowledge; if not, 
it is inadmissible. For instance, where a prisoner was charged with 
obtaining money from a pawnbroker by the false pretence that a piece 
of worthless jewellery consisted of real stones, evidence that he had 
two days Belore obtained money from another pawnbroker on the 
pledge of a chain which he represented as real gold when it was not, 
was held to be rightly received. The Court said, ‘‘ It tends to shew 
that he was pursuing a course of similar acts, and thereby it raises a 
presumption that he was not acting under a mistake. It is not con- 
clusive, fora man may be many times under a similar mistake, or may 
be many times the dupe of another; but it is less likely he should be 
so more often than once, and every circumstance which shows he was 
not under a mistake on any one of these occasions strengthens the 
presumption that he was not on the last.’? (R. 1, Francis, L.R. 2, 


C.C. 128.) 


On the other hand where the false pretence pala Se was that the 
prisoner had authority to receive money, evidence that he had a few 
days before obtained another sum of money by a similar false pre- 
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tence as to his authority was held inadmissible (R. v Holt, 30 L.J.M.C. 
11; S.C. Bell, 200.) As Blackburn, J., remarked in the previous case, 
(L.R. 2, C.C. 130.) “ There the alleged false pretence was an assertion 
of authority to receive the money, and the question was authority or 
no authority, The evidence was wholly irrelevant.’? The facts in 
the last case established that the prisoner had been expressly for- 
bidden to receive the money, therefore no question as to guilty inten- 
tion could arise. But if upon the facts it might have been doubted 
whether he did not really suppose that he was authorized to receive 
payment, then I imagine evidence would have been properly admitted 
to show that on a former occasion, he had not only set up such an 
authority, but had given a false statement of the mode in which the 
authority had been conferred upon him. See, too, Ind. Ev, Act I of 
1872, ss. 11,54; R. v. Parbhudas, 11 Bom. H.C. 90.) A fraudulent 
intent is necessary. ‘Therefore, where a person, who had agreed to 
sell land, set out to register the conveyance, but fell ill on the way 
and sent on another person who had the deed registered in his name 
by personating him, it was held that the defendant had committed 
an offence under s. 93 of Act XX of 1866 (Registration) but not under 
s. 41g. (R. v. Lewthi, 2 B.L.R.A. Cr. 253 S.C. 11 Suth, Cr. 24.) 


The offence of cheating can only be tried by the Court within 
whose jurisdiction the cheat took place. It cannot be tried by any 
Court into whose jurisdiction the property fraudulently obtained has 
been brought. (R. v. Stanbury, 31 L J.M.C. 88; S.C.L. & C. 188.) 


418. Whoever cheats, with the knowledge that 
ele he is likely thereby to cause wrongful 
Cheating with : ; 
knowledge that loss to a person whose interest in 
wrongtu’ loss may the transaction to which the cheating 


be thereby caused ; 
toa person whose relates he was bound, either by law, 
interest the offend- 

er ia bound to or by a legal contract, to protect, shall 
prover be punished with imprisonment of 
either description for a term which may extend to 


three years, or with fine, or with both. 


Commentary. 


This section would apply to cases of cheating by a guardian, 
trustee, solicitor, or agent, by the manager of a Hindu family, or the 
Karnaven of a Tarwad in Malabar. 


419. Whoever cheats by personation shall be 
punished with imprisonment of either 
sent for description for a term which may ex- 


b r- 
7” tend to three years, or with fine, or 
with both. 


420. Whoever cheats, and thereby dishonestly 
Cheating and induces the person deceived to deliver 
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dishonestly induce any property to any person, or to 
rad - eae aie. Ge deeiay the whole or 

any part of a valuable security, or any 
thing which is signed or sealed, and which 1s capable 
of being converted into a valuable security, shall. be 
punished with imprisonment of either description 
fora term which may extend to seven years, and 


shall also be liable to fine. 
FRAUDULENT DEEDS AND DISPOSITIONS OF PROPERTY. 


421. Whoever dishonestly or fraudulently re- 

Dishonest or Moves, conceals, or delivers to any 
frandulentre- person, or transfers or causes to be 
moval or conceal- ; 
ment of property transferred to any person, without 
baton among dequate consideration, any property, 
creditors. intending thereby to prevent, or know- 
ing it to be likely that he will thereby prevent, the 
distribution of that property according to law among 
his creditors or the creditors of any other person, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 


or with fine, or with both. 


422. Whoever dishonestly or fraudulently pre- 

vents any debt or demand, due to him- 

eaten apis : : , from i 

ventingfrombeing made available according to law for 
made available for ; 

hiscreditorsadebt payment of his debts or the debts of 

fhecfender.” Such other person, shall be punished 

with imprisonment of either descrip- 

tion for a term which may extend to two years, or 


with fine, or with both. 


Commentary. - 


It is difficult to see the distinction between these sections and 
ss. 206-208, (See ante pp. 180, 181.) The words in s, 421 which refer 
to the “distribution of property according to law among creditors”’ 
seem to relate to the procedure in insolvency, which is the only case 
in which property 1s so distributed. Their effect may be to render 
criminal what is known in bankruptcy by the term fraudulent pre- 
ference. The policy of the bankrupt and insolvent laws is to ensure 
to every creditor a proportional share of his debtor’s estate. Therefore 
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** Primd facte, a trader who, on the eve of bankruptey, hands over to a creditor 
assets which ought to be rateably distributed among all his creditors, must be 
taken to have acted in fraud of the law. Butif circumstances exist which tend 
to explain and give a different character to the transaction, and to show that 
the debtor acted froma different motive, these circumetances must be left to 
the Jury, who should be told that unless they come to the conclusion that the 
debtor had the intention of defeating the law and preventing the due distribu- 
tion of his assets, by preferring one creditor at thie expense of the rest, the 
transaction will stand good in law.’? (Per Cockburn, C.J., Bills v. Smith, 
34 L.J.Q.B. 68, 72.) 


In that case the insolvent had repaid a considerable sum of money 
when hopelessly embarrassed, but it was found that he did so not 
from any fraudulent intention, but merely in pursuance of a previous 
undertaking to pay on that day. The Court pointed out that the 
absence of pressure by the creditor was only material as raising a 
presumption of fraudulent intention; but that that presumption 
might be equally rebutted by any other circumstances, which tended 
to show that the desire to give a fraudulent preference was not the 
motive operating upon the debtor in handing over his assets to the 
particular creditor. 


Accordingly, Sir Mordaunt Wells is reported to have said at the 
sitting of the Calcutta Insolvent Court on the rith January 1862, that 
before going into the business of the day there was a matter of great 
importance which he wished to announce publicly. As that was the 
first Insolvent Court day held after the passing of the Penal Code, 
and as it might not be generally known that there were two sections 
in the Code which would materially affect parties who came into that 
Court for protection after making over their property to their rela- 
tions or friends, he thought it right to state the course he intended to 
take in respect to such cases in future, armed as he was with the 
power vested by the new law. The sections were 421 & 423 intro- 
duced into the Penal Code, and he was quite certain that if those 
sections were properly worked, they would tend most materially to 
strike at the root of the bexamee system, and he considered it his duty 
to state thus publicly the course he intended to take with reference 
to those sections, fe then read ss. 421 & 423, and proceeded to 
observe that it was his intention in every bexamee transaction in which 
he was satisfied that it was a denamee transaction, and done with a 
view to defeat the creditors in getting at the property, to direct the 

arties to be prosecuted before the magistrate, not only the insolvent, 
but the parties connected with such transactions. 


423. Whoever dishonestly or fraudulently signs, 

executes, or becomes a party to, any 

____.. deed or instrument which purports to 

of deed of transfer, or subject to any charge, any 
transfer contain- : 5 

ing a false state. property, or any interest therein, and 

ment of consider. hich contains any false statement 

relating to the consideration for such 

transfer or charge, or relating to the person or 


persons for whose use or benefit it is really intended 
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to operate, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. | 


Commentary. 


Two ingredients are required to make up the offence in this section. 
First, a fraudulent intention; and, secondly, a false statement as to 
the consideration for the document, or the person in whose favour it 
is to operate. The mere fact that an assignment has been taken in 
the name of the person not really interested will not be sufficient. 
Such transactions, known in Bengal as benamee transactions (see 
Gopeekrist v. Gungapersaud, 6 M.I.A. 53), have nothing necessarily 
fraudulent. But if a debtor were to purchase an estate in the name 
of another for the purpose of shielding it from his creditors; or to 
execute a mortgage deed, reciting a fictitious loaff(Moheshur Bux v. 
Bhikha Chowdry, 5 Suth. 61; S.C. 1 Wym. 95); or if the manager of 
an Hindu family, assigning the family property without any neces- 
sity, were to insert in the deed a statement that the assignment was 
made to pay the Government dues, or to discharge an ancestral debt, 
this would be such a fraudulent falsehood as would bring his act 
within s. 423. 


424. Whoever dishonestly or fraudulently con- 
ceals, or removes, any property of 
Dishonest or : . 
fraudulent remo- himself or any other person, or dis- 
. honestly or fraudulently assists in the 
concealment, or removal, thereof, or 
dishonestly releases any demand or claim to which 
he is entitled, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 


Such acts as the removal by a tenant of his furniture, or crops, to 
avoid a.distress for rent, or a release of a debt by one of several 
executors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. And so it 
has been held that one partner may be convicted under this section 
for dishonestly removing the partnership account books, in_ fraud 
of his co-partners. (R. v. Gour Benode, 13 B.L.R. 308, n. 2; S.C. 21 
Suth. Cr. 10.) But care must be taken that purely civil rights are 
not disposed of in Criminal Courts, (Mad. H.C. Pro., 15th Aug. 
1868; S.C. Weir, 113 [189]; R. v. Brojo Kishore, 8 Suth. Cr. 17.) 


OF MISCHIEF. 


Whoever, with intent te cause, or knowing 
that he is likely to cause, wrongful 


arene loss or damage to the public or to any 
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person, causes the destruction of any property, or 
any such change in any property, or in the situation 
thereof, as destroys or diminishes its value or utility, 
or affects it injuriouslty, commits “ mischief.” 


Kxplanation 1.—It is not essential to the offence 
of mischief that the offender should intend to cause 
loss or damage to the owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whether it belongs to that person or not. 


Explanation 2.—Mischief may be committed by 
an act affecting property belonging to the person 
who commits the act, or to that person and others 
jointly. 

Illustrations, 


(a) A voluntarily burns a valuable security belonging to Z, in- 
tending to cause wrongful loss to Z. A has committed mischief. 


(6b). A introduces water into an ice-house belonging to Z and thus 
causes the ice to melt, intending wrongful loss to Z. A has com- 
mitted mischief. 


(c) A voluntarily throws into a river a ring belonging to Z, with 
the intention of thereby causing wrongful lossto Z. A has committed 
michief. 


(2) A, knowing that his effects are about to be taken in execution 
in order to satisfy a debt due from him to Z, destroys those effects, 
with the intention of thereby preventing Z from obtaining satisfaction 
of the debt, and of thus causing damage to Z. A has committed 
mischief, 


(e) A, having insured a ship, voluntarily causes the same to be 
cast away with the intention of causing damage to the underwriters. 
A has committed mischief. 


(f) Acauses a ship to be cast away, intending thereby to cause 
damage to Z, who has lent money on bottomry on the ship. A has 
committed mischief. 


(g) A, having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. 


(zk) A causes cattle to enter upon a field belonging to Z, intending 
to cause and knowing that he is likely to cause damage to Z’s crop. 
A has committed mischief. 
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Commentary. 


The essence of the offence of mischief, as of criminal trespass, is 
the improper intention with which the act is done. Hence “If a 
person deals injuriously with property in the bond fide belief that it 
is his own, he cannot be convicted of the offence of mischief, because 
his act was not committed with intent to cause wrongful loss or 
damage to any one. But the mere assertion of a claim of right is 
not in itself a sufficient answer to such charges. It is the duty of the 
Criminal Court to determine what was the intention of the alleged 
offender.”” Where the Court finds that the accused not only had no 
right, but that he could not have been ignorant that he had no right, 
and that in fact he affected the property injuriously, it is no answer to 
the charge that the intention of the offender was to benefit himself, 
provided he knew that that benefit could only be acquired by causing 
wrongful loss to another. (Empress v. Budh Singh, 2 All. ror; R. 
v. Dinobandhu, 3 B.L.R.A. Cr. 17; S.C. 12 Suth. Cr. 1.) 


Neglect on the part of an owner of cattle to fence his field, in con- 
sequence of which the cattle stray into his neighbour’s field, is not 
mischief within z//us. (hk). There must be an act done, causing the 
cattle to enter with knowledge that damage will ensue. (R. v. Araz, 
10 Suth. Cr. 29: Forbes v. Grish Chunder, 6 B.L.R. Appx. 3; S.C. 
14 Suth, Cr. 31; 6 Mad. H.C. Appx. xxxvii; S.C. Weir, 114 [191]; 
Empress v. Bai Baya, 7 Bom. 126.) Nor is it mischief to graze cattle 
upon waste land without paying Government fees, (5 Mad. H.C. 
Appx, xxx; S.C. Weir, 115 fron or to open an irrigation sluice at 
the time at which it should have been closed as regards the defendants 
and open for other cultivators, the remote loss to the property of 
others which might follow from such an act not being such a destruc- 
tion as the section contemplates. (7 /did., xxxix.) 


Mischief may be committed by the destruction of a document which 
is invalid for the purpose for which it was executed, and therefore is not 
a valuable security, (see illus. (2) but which contains admissions 
rendering it useful as evidence for collateral purposes. (R.v- Vya- 
purl, 5 Mad. 4o1.) 


426. Whoever commits mischief shall be punish- 
ed with imprisonment of either de- 
coe mishmont for scription for a term which may extend 
chief.  ~—« to three mgnths, or with fine, or with 
both. 
Commentary. 


A prisoner charged with the theft and killing of two sheep under the 
value of Rs, 10 can only be dealt with under this section. (Rulings 
of the Madras Sudder or High Court, gth May 1853.) 

See note to s. 277, ante p. 225. 


427. Whoever commits mischief, and thereby 
causes loss or damage to the amount 


of fifty Rupees or upwards, shall be 
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punished with imprisonment of either 


Rupees. 8 = description for a term which may 
extend to two years, or with fine, or with both. 
Commentary: 


See as to the summary jurisdiction of Magistrates over this offence. 
Crim. P.C., s. 260 (g). 


428. Whoever commits mischief by killing, poi- 
"Mischief by kill. SOning, maiming, or rendering useless, 
ing or maiming any animal or animals of the value of 
any animal of the 
value of ten Ru. ten Rupees or upwards, shall be pun- 
itis ished with imprisonment of either de- 
scription for a term which may extend to two years, 


or with fine, or with both. 


429. Whoever commits mischief by killing, poi- 
peeks ian soning, maiming, or rendering useless, 
or maiming any elephant, camel, horse, mule, buf- 
falo, bull, cow, or ox, whatever may 
weve be the value thereof, or any other 
animal of the value of fifty Rupees or 
upwards, shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


Commentary. 


A calf does not come within the terms ‘* bull, cow, or ox,’’ and, 
therefore, if not worth Rs. 50, its destruction must be dealt with under 
ss. 426 or 428, according to its value, (R.v. Cholay, per Scotland, 
C.J., 4th Madras Sessions, 1864.) 


430. Whoever commits mischief by doing any 

act which causes, or which he knows 

_ Mischief by in. +o be likely to cause, a diminution of 
jury to works of ‘ 

Irrigation or by the supply of water for agricultural 

purposes, or for food or drink for 

human beings or for animals which are 

property, or for cleanliness, or for carrying on any 

manufacture, shall be punished with imprisonment 

of either description for a term which may extend to 

five years, or with fine, or with both. __, 
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Commentary: 

Where a person levelled, filled up, and cultivated a water-course 
over his own lands which conveyed water to the land of the prosecu- 
tor, it was held that this act was mischief within the meaning of 
s. 425 if the defendant knew that the prosecutor was entitled to the 
water and that by this act his right would be obstructed. (2 Wym. 
Cr. 47.) On the other hand, it has been held in Madras that a person 
who commits an offence coming within the words of this section, for 
instance stopping up an irrigation channel and thereby preventing 
a flow of water to a neighbour’s field, must be charged under it, and 
not under the general s. 426. (Mad. H.C. Rul., rith Aug. 1871; S.C. 
6 Mad. Jur. 452.) A difference of jurisdiction arises according to 
the section under which the charge ts framed. 


Acts done under a bond fide claim of right are not within this sec- 
tion. But it is not necessary that they should be merely wanton 
acts of waste. (Ramakrishna v. Palaniyandi, 1 Mad. 262; S.C. Weir, 


LIS 
431. Whoever commits mischief by doing any 
act which renders, or which he knows 
-_ Bee Pls to be likely to render, any public road, 
road, bride, or ridge, navigable river or navigable 
} channel, natural’ or artificial, impass- 
able, or less safe for travelling or conveying pro- 
perty, shall be punished with imprisonment of either 
description for aterm which may extend to five years, 
or with fine, or with both. 


432. Whoever commits mischief by doing any 
aieeie® Se act which causes, or which he knows 


causing inunda- to be likely to cause, an inundation or 


ton oy eubs 80 Obstruction to any public drainage 


drainage attended attended with injury or damage, shall 
wi amage. : : é ‘ 

be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


Commentary. 


The act which is charged as an offence under this section must be 
itself a mischievous act at the time that it is done, the likelihood 
that an inundation or obstruction to drainage may follow being 
merely a circumstance of aggravation. Therefore, where a man 
erected a dam across a river, which in itself neither caused the de- 
struction of any property, nor any such change in any property or its 
situation as destroyed or diminished its value or utility, or affected 
it injuriously, he was held not punishable under.s. 432, though the 
Magistrate found, as a fact, that he knew that the dam was likely to 
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ee 


inundate other adjacent villages. (4 Mad. H.C. Appx. xv; S.C. 
Weir, 116 [198].) 
433. Whoever commits mischief by destroying, 
or moving, aay light-house or other 
light used as a sea-mark, or any sea- 
_or rendering mark, or buoy, or other thing placed as 
less useful a light- . . > 
houseorsea-mark, & guide for navigators, or by any act 
fulsc lights "8 ~which renders any such light-house, 
sea-mark, buoy, or other such thing as 
aforesaid less useful as a guide for navigators, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, or with 
fine, or with both. 


434. Whoever commits mischief by destroying, 

or moving, any land-mark fixed by the 

_..... .. authority of a public servant, or by 

ing, &c., a land- any act which renders such land-mark 
mark fixed = by ‘ 

publicauthority. less useful as such, shall be punished 

with imprisonment of either descrip- 

tion for aterm which may extend to one year, or 


with fine, or with both. 


435. Whoever commits mischief by fire or any 
cea explosivesubstance, intending to cause, 
or explosive sub. OF knowing it to be likely that he will 
stance with intent thereby cause, damage to any pro- 
eek periy ve the amount of one hundred 
Rupees or upwards, or (where the 
property is agricultural produce) ten Rupees or up- 
wards (Act VIII of 1882, s. 10), shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 
See Cr. P.C., Ss. 44, ante p. 110. 
436. Whoever commits mischief by fireor any ex- 
plosive substance, intending to cause, 
Mischief by fre or knowing it to be likely that he will 
or explosive: su» thereby cause, the destruction of any 
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ahouse, uilding which is ordinarily used as a 
place of worship, or as a human dwell- 
ing, or a8 a place for the custody of property, shall be 
punished with transportation for life, or with impri- 
sonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


See Cr. P.C., 8. 44, ante p. 110. 


437. Whoever commits mischief to any decked 
Per _ vessel, or any vessel of a burden of 
Mischief = with : ; 
intent to destroy twenty tons or upwards, intending to 
or make uneste siuaiatd ‘ : : : 
decked vessel ora destroy or render unsafe, or knowing 
vente! of 20 town ib to be likely that he will thereby 
wurden, 
destroy or render unsafe, that vessel, 
shall be punished with imprisonment of either 
description for a term which may extend to ten 
years, and shall also be hable to fine. 


438. Whoever commits or attempts to commit, 
Punishment for DY fire or any explosive substance, 
the mischief de- gych mischief as is described in the 
scribed in the lust ; : ; 
whencom. last preceding section, shall be punish- 
. ae ed with transportation for life, or with 
stance. imprisonment of either description for 
aterm which may extend to ten years, and shall also 


be liable to fine. 


439. Whoever intentionally runs any vessel 

ceatict aground or ashore, intending to com- 
unishment . : 

intentionally mit theft of any property contained 

oo "therein, or to dishonestly misappro- 

priate any such property, or with intent 

that such theft or misappropriation of 

property may be committed, shall be punished with 

imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to 

fine. 


440. Whoever commits mischief, having made 
preparation for causing to any person 
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vans mus. ceath, or hurt, or wrongful restraint, 
causing death or or fear of death, or of hurt, or of 
burt. . : 
wrongful restraint, shall be punished 
with imprisonment of either description for a term 
which may extend to five years, and shall also be 
liable to fine. 
. CRIMINAL TRESPASS. 


1. Whoever enters into or upon property im 
the possession of another, with intent 
to commit an offence (see s. 40 ante 
p. 28), or to intimidate, insult, or annoy 
any person in possession of such property ; or having 
lawfully entered into or upon such property, unlaw- 
fully remains there with intent thereby to intimidate, 
insult, or annoy any such person, or with intent to 
commit an offence, is said to commit criminal trespass. 


Criminal — tres- 


Commentary. 

This section is singularly vague. Suppose a person goes to pay a 
visit to a friend in order to retail a piece of scandal which would come 
under the section as to defamation, 15 this criminal trespass ? Accord- 
ing to the definition it is, for he enters into property which is in the 
possession of another with intent to commit an offence. Again, ifa 
thief goes to the house of a receiver for the purpose of parting with his 
booty and does so, here he 1s committing an offence, namely, abetting 
the crime of the receiver, but is he also committing a criminal tres- 
pass? I conceive that the section must be limited to cases where the 
entry Is in itself part of the unlawful act, and is either expressly, or 
impliedly, against the will of the owner of the property. For instance, 
suppose a man were to go upon the premises of another with intent to 
steal his money, to abduct his daughter, to lame his horse, or the like, 
here the entry would be inseparably connected with the offence aimed 
at, and would be against the will of the owner. 


Of course, an authority to enter may be revoked, either expressly, 
or by implication. No authority to remain can be assumed to last after 
the person who was authorized to enter for one purpose proceeds to 
employ this opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property. Therefore, 
if a guest were to proceed to pick the lock of his entertainer’s desk 
for the purpose of taking his money, this would be an ‘ unlawful re- 
maining in the house with intent to commit an offence,”’ and, there- 
fore, would be “‘ house-trespass.’’ But if he employed himself, in 
conjunction with the proprietor, in illicit coining, this would be indict- 
able as a substantive offence, but the mere continuance in the house 
could not be called ‘an unlawful remaining’”’ in it, since of itself it was 
not unlawful, 
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The offence of criminal trespass is only committed where some crimi- 
nal intent is present to the mind of the person charged, and under 
some sections of this chapter (ss. 449, 451, 454, 457), the punishment 
varies according as the prisoner is convicted of intending to commit 
one crime or another. ‘ef course, there must be circumstances in the 
case which lead to the presumption that the prisoner had any criminal 
intent, or the particular intent with which he is charged, as no crimi- 
nal intent can be assumed in the absence of proof. But it must not 
be assumed that for this purpose it will always be necessary to adduce 
independent evidence different from that which makes out the sub- 
stantive offence. For instance, if a man is found in the middle of the 
night in another’s house, this of itself is ample evidence to convict 
him, not merely of house-breaking by night, but of doing so with intent 
to commit theft. On the other hand, independent circumstances 
might lead to the conclusion that his object was to commit adultery, 
or even murder. So, if a party were found enjoying themselves at a 
picnic upon another man’s land this would not be even prima facte 
evidence of acriminal trespass. But if it was shown that they had 
gone there in open defiance of a previous prohibition, that might be 
taken as evidence of an intent to insult or annoy. 


There is a distinction between an act which is unlawful and an act 
which is an offence. Therefore, entry upon land with intention to 
do that which the civil law will prevent or punish does not constitute 
criminal trespass. For instance, the cultivation of Government waste 
land without permission (4 Mad. Jur. 205; S.C. Weir, 117 [198]; but 
see 5 Mad. H.C. Appx. xvii; S.C. Weir, 117 [199]), or the re-entry 
upon land from which a person has been ejected by civil process 
(6 Mad. H,C. Appx. xix), or the entering of an Exhibition building 
without a ticket (R. v. Mehervanji, 6 Bom. H.C.C.C. 6), or breaking 
open a door at an illegal hour for the purpose of effecting an arrest 
or a distraint (Empress v. Jotharam, 2 Mad. 30), or following game 
upon land for the purpose of killing it, even in defiance of previous 
warnings (Chunder Narain v. Farquharson, 4 Cal. 837) are not acts 
which of themselves and without proof of any further intent are 
punishable under s. 441, or under any other section of which a 
criminal trespass forms an essential part. (ve Gobind Prasad, 2 
All. 465.) 


When a man who was not entitled to the use of a burial ground 
ploughed up part of it, the Court held that the offence was com- 
mitted, as his intent must be inferred from the nature of his acts, 
and it was scarcely possible to conceive any act more calculated to 
cause annoyance than the act of ploughing up a burial ground. 
(6 Mad. H.C. Appx. xxv; 8.C. Weir, 118 [199]}.) In that case, the 
Court assumed the burying ground to be in the possession of a corpo- 
rate person whom it was intended to annoy, wts., the portion of the 
public who were entitled to be buried there. On the other hand, 
where a man ploughed up part of a public footpath, the Court re- 
fused to confirm a sentence under s. 441. (/dtd., 26, S.C. Weir, 119 
{206]}.) They appear to have distinguished it from the last case on 
the ground that the defendant was himself one of the public who were 
entitled to the use of the footpath, and they were unable to say that 
there was an illegal entry on property in the possession of another 
with intent to annoy the person in possession, The defendant, they 
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said, might have been indicted for a nuisance under s, 283, or dealt 
with under the Crim. P. C., 5. 20. It is certainly difficult to see how 
any one could be in possession of a public footpath cir i the person 
who was walking upon it. With regard to the burial ground, of 
course it was possible that the public, other than the corpses, might 
be in possession of it by a care-taker or otherwise. But I should 
have imagined that the intent which the law would infer from culti- 
vating another man's land would be merely an intent to procure im. 
proper gain for oneself, and that a further intent to annoy would 
have to be made out by something like evidence. 


Very nice questions might arise as to what amounts toa ‘ posses- 
sion,’ where the party in possession has no title and the alleged tres- 
passer has. In one case Sir B. Peacock, C.J., said, 

A “ trespasser cannot, by the very act of trespass, immediately and without 
acquiescence on the part of the owner, become possessed of the land or house 
upon which he has trespassed and which he tortuously holds. Bat, if he is 
allowed to continue on tho land or honse, and the owner of the sume sleepa 
upon his rights and makes no effort to remove him, he will gain w possession, 
wrongful enonel it be, and cannot be forcibly ejected. The rightful owner 
cannot, in any case, when he has a right of entry, be made responsible in 
damages for a trespass upon his own land, for he is not a trespasser if he has a 
right togo upon it. Butif be wseaults and expels persons who, having originally 
come into possession lawfully, continue to bold unlawfully after their title to 
occupy has been determined, he may be made responsible for the assanit and 
indicted forthe forcible entry.”? (Sreehurry Roy v. Hills, 6 Suth. Civ. Ref. 21; 
8.C.3 Wym.8 C. C. 3.) 

So, the Madras High Court ruled that ‘the actual possession 
intended by the Criminal Procedure Code (Ch. XXII) does not in- 
clude the occupancy of a mere trespasser.”’ (6 Mad. H.C. Appx. xiii.) 
And, so, in Bombay, Afeluill, ]., citing the Roman law, and Brown v, 
Dawson, (12 Ad. and E. 624, 629) laid it down that the possession of a 
trespasser was not sufficient to support an action under s, 15 of Act 
XIV of 1859. (Old Limitation Act) (Dadabhai v. Sub-Collector of 
Broach, 7 Bom. H.C,A.C. 82. See, too, Blades v. Higgs, 30 L.J.C.P. 
346; Lows v. Telford, 1 Ap. Ca. 414.) See Ex parte Fletcher, 5 Ch. 
D. 809, and Lillu # Anoraji, 5 Bom. 387, in which the distinction is 
pointed out between, the possession of a mere trespasser, and of one who 
is legally entitled to possession, even though tm the latter case the 

ossession may have been obtained forcibly, and recently. In Dastur 
v. Fell, (6 Bom. H.C.C.C. 30,) the side note ts, ‘a Magistrate, under 
5. 318 of the Cr. P.C., is to enquire into the question who is in actual 
possession of the property in dispute, without considering how that 
possession has been obtained.’’ ‘The words in italics, however, are 
not in the judgment. ‘The possession was obtained peacefully under 
a power of attorney, and with the asserted consent of the tenant. 
This assent was a matter in dispute, and so was the right to retain 
possession. But this was merely matter of title, which the Court pro- 
perly decided that the Magistrate should not go into. In a case 
under the corresponding Section (530) of the Act of 1872 the High 
Court of Bengal ruled that the ouster by one person of another who 
was in lawful possession of property, can give the former no right to 
be kept in possession. ‘* The Magistrate must look to possession 
which may be termed peaceful. € must go back to the time when 
the dispute originated, and not to the result of the dispute itself,’’ 
(Empress v. Mohesh Chunder, 4 Cal. 417.) 
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Under the Cr. P.C., s. 522, it is provided, that “‘ whenever a person 
is convicted of an offence attended by criminal force, and it appears 
to the Court that by such force any person has been dispossessed of 
any immoveable property, the Court may, if it thinks fit, order such 
person to be restored to possession. No such order shall puss 
any right or interest to or in such immoveable property which any 
person may be able to establish in a civil suit.”’ 


An entry upon land which a man believes to be his own will not be 
a criminal trespass, though the land was in the possession of another, 
if the object really was to assert a right over it, and not to intimidate, 
insult, or annoy the other, (R. v. Ram Dyal, 7 Suth. Cr. 28; R. v. 
Kalinauth, 9 76. Cr. 1; R. uv, Chooramoni, 14 16. Cr. 25; R. v. Shib 
Nath, 24 76. Cr. 58,) unless under circumstances which amount to the 
offence of unlawful assembly. (Sees. 141, ante pp. 121, 128; Iswar 
Chandra 7. Sital, 8 B.L.R. Appx. 62; S.C. 17 Suth. Cr. 47; Riv. 
Seith Roshun, 2 N.W.P. 82; Empress v. Budh Singh, 2 All. 101; 
Empress v. Raj Coomar, 3 Cal. 573.) And, so, where a man had 
been exercising a right of fishery for a considerable time, alleging a 
prescriptive right, the mere fact of continuing to do so after a notice 
of prohibition is not criminal trespass. (R. v. Shistidhur, 9 B L.R. 
Appx. 19; 5.C. 18 Suth. Cr. 25.) The infringement of an exclusive 
right of fishery in a public river, or in a public tank (Mad. H.C. Pro., 
25th October 1879; S.C. Weir, Sup 8 [202]) can never be a criminal 
trespass, as the river cannot be in the exclusive possession of any 
one, and a right of fishery 1s fot property of which a person can be 
said to be in possession within the meaning of the section. (Empress 
vw, Charu, 2 Cal. 354.) 


The words “ intimidate’? and ‘insult’? refer, of course, to such 
criminal acts as are provided for by ss. 503, 504; the word “ annoy”’ 
is not defined in the Code. The expression, by its own force, merel 
conveys the idea of a certain discomposing effect upon the se 
without any relation to the legality or otherwise of the discomposin 
cause. Nothing can be more annoying than to be repeatedly dunted 
for a debt which it is out of one’s power to pay. The word here 
must, however, refer to acts of illegal annoyance, and probably con- 
veys no more than the two words which precede it. 


The section does not appear to include any cases of trespass 
to personal property. The language is inconsistent with such a con- 
struction, particularly the words ‘‘ having lawfully entered into or 
ee such property, remains there, &c.”’ Nor does it apply to cases 
where the possession of the prosecutor is only constructive. The 
intention must be to intimidate, &c., a person actually in possession 
of the premises. (Iswar Chandra v. Sital, 8 B.L.R. Appx. 62; S.C. 17 
Suth. Cr. 47.) 


442. Whoever commits criminal trespass, by en- 
tering into, or remaining in, any build- 
ing, tent, or vessel used as a human 
dwelling, or any building used. as a place for worship, 
or as a place for the custody of property, is said to 
commit ‘* house-trespass.” 


House-trespass. 


Secs. 442-445.) HOUSE-BREAKING. 


Commentary. 


Where the premises in question had been occupied as chambers, 
but at the time of the offence, and for some time previously, were 
unoccupied, it was held that they were properly described as “a 
human dwelling.’ (R.v. Ammoyee, Scotland, C.J., 4th Mad. Sess., 
H.C. 1862.) 


A large detached circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back yard, 
was held not to be “a place for the custody of property’? within 
the meaning of this section, and, therefore, that the offence of house- 
breaking could not be committed in respect of it. The offence really 
committed was the dishonest breaking open of a closed receptacle 
containing property, under s. 461.) (Rulings of Mad. H.C. ons. 457, 
1865.) 

Ezplanation.—The introduction of any part of the 
criminal trespassers body is entering sufficient to 


constitute ‘‘ house-trespass.” 


443. Whoever commits house-trespass, having 

taken precautions to conceal such 

tresmuss'® Bo"s-  house-trespass from some person who 

has aright to exclude, or eject, the 

trespasser from the building, tent, or vessel which is 

the subject of the trespass, 1s said to commit “ lurk- 

ing house-trespass.” 

P Commentary. 


Any person who commits an offence defined by ss. 443 to 44v in 
order to the committing of an offence eee with whipping 
under Act VI of 1864, s. 2, may be whipped in lieu of the punishments 
specified in the Code (Act VI of 1864, s. 2), and upon a second con- 
viction may be whipped in lieu of, or in addition to, such punishment. 
(Jbid., s. 3.) Upon a second conviction for the same offences, if 
committed for the purpose of committing an offence punishable with 
whipping under s, 4, he may be whipped in addition to the punish- 
ment provided for a breach of ss. 443-446. (/drd., s. 4.) 


444. Whoever commits lurking house-trespass 
after sunset and before sunrise, is said 
ere ©«6tO «commit “lurking house-trespass 


by night.” 


445. <A person is said to commit ‘ house-break- 
ing’ who commits house-trespass, if 
he effects his entrance into the house, 
or any part of it, in any of the six ways hereinafter 
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Honse-breaking. 


870 HOUSE-BREAKING. 


described ; or if, being in the house or any part of it 
for the purpose of committing an offence (see s. 40, 
ante p. 28), or having committed an offence therein, 
he quits the house or any part of it in any of such 
six ways, that is to say :— 


First.—If he enters, or quits, through a passage 
made by himself, or by any abettor of the house- 
trespass, in order to the committing of the house- 


trespass. 


Secondly.—lf he enters, or quits, through any 
passage not intended by any person, other than 
himself or an abettor of the offence, for human 
entrance; or through any passage to which he has 
obtained access by scaling, or climbing over, any wall 
or building. 

Commentary. 

Therefore, a conviction was sustained when the prisoner was caught 
inside the prosecutor’s house at night, and the evidence showed that 
he could only have effected an entrance by scaling a wall. (4 R.J. & 
P. 566.) 

Thirdly.—If he enters, or quits, through any pas- 
sage which he, or any abettor of the house-trespass, 
has opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 


opened, 


Fourthly.—lf he enters, or quits, by opening any 
lock in order to the committing of the house-trespass, 
or in order to the quitting of the house after a house- 


trespass. 


Fifthly.—If he effects his entrance, or departure, 
by using criminal force, or committing an assault, or 
by threatening any person with assault. 


Commentary. 
_ Even if a party has got admission into a house through an open door, 
it will still be house-breaking should he afterwards break, or unlock, 
any inner door for the purpose of entering any other room, But the 
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mere breaking open of a box, or chest, would not constitute this 
offence (2 Russ. 6,) though it would be punishable under s. 461, 


And see note to s. 442, ante p. 360. 


Siathly.—If he enters, or quits, by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself, or by an abettor of the house-trespass. 


Explanation.—Any out-house or building occupied 
with a house, and between which and such house 
there is an immediate internal communication, is part 
of the house within the meaning of this section. 


Illustratiais. 


(a) A commits house-trespass by making a hole through the wall 
of Z’s house and putting his hand through the aperture. This ts 
house-breaking. 


(5) A commits house-trespas, by creeping into a ship ata port- 
hole between the decks. This 1s house-breaking. 


(c) A commits house-trespass by entering Z's house through a 
window. This is house-breaking 


(2) A commits house-trespass by enteting Z's house through the 
door, having opened a door which was fastened. This is house- 
breaking, 


(ec) A commits house-trespass by entering Z's house through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is house-breaking. 


(f) A finds the key of Z’s house door which Z had lost, and com- 
mits house-trespass by entering Z’s house, having opened the door 
with that key. This is house-breaking. 


(g) Zis standing in his door-way, A forces a passage by knock. 
ing Z down, and commits house-trespass by entering the house, 
This is house- breaking. 


(zk) Z, the door-keeper of Y. is standing in Y's door-way. A 
commits house-trespass by entering the house, having deterred Z 
from opposing him by threatening to beat him. This 1s house- 
breaking. 

Commentary. 


But an entry into the house is necessary ; an oy upon the roof is 
not sufficient. (Mad. H.C. Rul., 17th March 1866; S.C. Weir, [149].) 
446. Whoever commits house-breaking after 
House-breaking. Sunset and before sunrise, 18 said to 
commit ‘‘ house-breaking by night.” 
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447. Whoever commits criminal trespass, shall 

be punished with imprisonment of 

oe smianment for either description for a term which 

may extend to three months, or with 

fine which may extend to five hundred Rupees, or 
with both. 


See note to s. 277, ante p. 225. 


448. Whoever commits house-trespass, shall be 
punished with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine which 

may extend to one thousand Rupees, or with both. 


Commentary. 


See as to the summary jurisdiction of Magistrates over this offence, 
Crim, P.C., s. 260 (/2). 

A sentence for being member of an unlawful assembly under Sec- 
tion 144 (ante p. 122,) renders unnecessary a separate sentence under 
this section. (R.v. Suroop, 3 Suth. Cr. 54.) 

449. Whoever commits house-trespass in order 
_ Honso-treapass 60 the committing of any offence pun- 
mi corde: t0 the ishable with death, shall be punished 
offence punishable with transportation for hfe, or with 
ao rigorous imprisonment for a term not 


exceeding ten years, and shall also be lable to fine. 
See Cr. P.C., 5. 44, ante p. 110. 


450. Whoever commits house-trespass in order 
to the committing of any offence pun- 

_ House-trespass I8hable with transportation for life, 
in onder toe shall be punished with imprisonment 


commission of an 


offence punishable , nti * 
i aaacee. of either description for a term not ex 
for life. ceeding ten years, and shall also be 


liable to fine. 
See Cr, P.C., s. 44, ante p. Lo. 


451. Whoever commits house-trespass in order 
to the committing of any offence pun- 

Honse-trespass sain Seas 4 
onder to the ishable with imprisonment, shall be 
on™ punished with imprisonment of either 
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with —imprisou- description for a term which may 

extend to two years, and shall also be 
liable to fine; and if the offence intended to be 
committed is theft, the term of the imprisonment 
may be extended to seven years. 


452. Whoever commits house-trespass, having 

House-trespass ade preparation for causing hurt to 
after preparation any person, or for assaulting any per- 
made for causing oe 
hurt to any pe. son, or for wrongfully restraining any 
oe person, or for putting any person in 
fear of hurt, or of assault, or of wrongful restraint, 
shall be punished with imprisonment of either de- 
scription fora term which may extend to seven years, 


and shall also be hable to fine. 


Commentary. 

A person who, with a forged warrant of arrest, gocs into a house 
and takes away one of the inmates thence against his will under the 
authority of his warrant, has put that inmate in fear of wrongful re- 
straint. (R.v. Nund Mohun, 12 Suth, Cr. 33.) 

453. Whoever commits lurking house-trespass, 

or house-breaking, shall be punished 

Paonishment for : . . . . 
lurking house. With imprisonment of either descrip- 
trespass or house: tion for a term which may extend totwo 

years, and shall also be lable to fine. 


See note to s. 443, ante p 369. 


454. Whoever commits lurking house-trespass, 

or house-breaking in order to the com- 

pomme; — mitting of any offence punishable with 

ring in order imprisonment, shall be punished with 

ot be chase sas: imprisonment of either description 

7" * #a- for a term which may extend to three 

years, and shall also be liable to fine ; 

and if the offence intended to be committed is theft, 

the term of the imprisonment may be extended to 

ten years. 

See note to s. 443, ante p. 369. 


455. Whoever commits lurking house-trespass, 
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or house-breaking, having made pre- 

howe. paration for causing hurt to any per- 

son, or for assaulting any person, or for 

hurt to wrongfully restraining any person, or 

een for putting any person in fear of hurt, 

or of assault, or of wrongful restraint, shall be pun- 

ished with imprisonment of either description for a 

term which may extend to ten years, and shall also 
be liable to fine. 


456. Whoever commits lurking house-trespass 

by night, or house-breaking by night, 

for Shall be punished with imprisonment 

of either description for a term which 

breaking by night. may extend to three years, and shall 
also be liable to fine. 


Commentary. 


See as to this section and ss. 457-460, Cr. P. C., s. 44, ante p. 110, 
and note tos. 443, ante p. 369. 


One single aggravated offence must not be split up into separate 
minor offences, eg., lurking house-trespass in order to commit theft 
under s. 457 into lurking house-trespass under Section 456, and theft 
under Section 380, (Rov. Ramchurn, B.L.R. Sup. Vol. 488; S.C. 6 
Suth. Cr. 39 (F.B. acc: Empress v. Ajudhia, 2 All. 644, and see ante 
p. 43-) 

457. Whoever commits lurking house-trespass 

Lurking house. PY Mght, or house-breaking by night, 
trespase or houses 10 order to the committing of any 
breaking bymisine offence punishable with imprisonment, 
commission of on shall be punished with imprisonment 
offence punishable : a : 
with imprison- of either description for a term which 
Mane may extend to five years, and shall 
also be hable to fine; and if the offence intended to 
be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 


See note to s. 456, and ante p. 45. 


458. Whoever commits lurking-house trespass 

by night, or house-breaking by night, 
Inrking house- having made preparation for causing 
— hurt to any person, or for assaulting 
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after preparation . 
after, prepara, any person, or for wrongfully restrain- 


hurt to any per Ing any person, or for putting any 
on. ‘ 

person in fear of hurt, or of assault, or 
of wrongful restraint, shall be punished with impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also be liable to 
fine. 


See note to s. 450. 


459. Whoever, whilst committing lurking house- 
trespass or house-breaking, causes 
Grievous hurt orievous hurt to any person, or at- 


caused whilst com- : 

mitting urking tempts to cause death or grievous hurt 

poser etig. to any person, shall be punished with 
transportation for hfe, or imprison- 

ment of either description for a term which may ex- 


tend to ten years, and shall also be liable to fine. 
See note to s. 456. 


460. If, at the time of the committing of lurk- 
ree ing house-trespass by night, or house- 
jointly concerned breaking by night, any person guilty 
Re vee ani of such offence shall voluntarily cause, 
able fruit oF attempt to cause, death or grievous 
caused by one of hurt to any person, every person 
Mere jointly concerned in committing such 
lurking house-trespass by night, or house-breaking 
by night, shall be punished with transportation for 
life, or with imprisonment of either description for 
aterm which may extend to ten,years, and shall 
also be liable to fine. 
Commentary. 
See note to s. 456, ante p. 374. 


The liability under this section becomes absolute upon every per- 
son jointly concerned in the house-trespass, or house-breaking, even 
though death, or grievous hurt, was neither the common object of the 
offenders, nor ee by them as likely to result. (R. v. Sabed 
Ali, 11 B.L.R. 355; 9.C. 20 Suth. Cr. 5.) 


461.. Whoever dishonestly, or with intent to com- 
ales i mit mischief, breaks open, or unfastens, 
*eopen avy aDY Closed receptacle which contains, 
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ee ee OF which he believes to contain pro- 
“to coutain perty, shall be punished with impri- 

“ sonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 


462. Whoever, being entrusted with any closed 

receptacle which contains, or which he 

believes to contain, property, without 

committed by per having authority to open the same, 

clad dishonestly, or with intent to commit 

mischief, breaks open, or unfastens, 

that receptacle, shall be punished with imprisonment 

of either description for a term which may extend to 
three years, or with fine, or with both. 


CHAPTER XVIII. 
OF OFFENCES RELATING TO DOCU- 
MENTS AND TO TRADE, OR 
PROPERTY, MARKS. 


463. Whoever makes any false document, or part 
of a document, with intent to cause 
damage, or injury, to the public or to 
any person, or to support any claim or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, or with intent 
to commit fraud, or that fraud may be committed, 
commits forgery. 


Forgery. 


Commentary. 


** No Court shall take cognisance of any offence described in s. 463, 
or punishable under ss. 471, 475 or 476, when such offence has been 
committed by a party to any proceeding in any Court in respect of a 
document given in evidence in such proceeding, except with the pre- 
vious sanction, or on the complaint, of such Court or of some other 
Court to which such Court is subordinate. The sanction referred to in 
this section may be expressed in general terms, and need not name 
the accused person; but it shall, so far as practicable, a the 
Court or other place in which, and the occasion in which, the offence 
was committed. When sanction is given in respect of any, offence 
referred to in this section, the Court taking cognisance of the case 
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may frame a charge of any other offence so referred to which is 
disclosed by the facts. Any sanction given or refused under this 
section may be revoked or granted by any authority to which the 
authority giving or ‘refusing it is subordinates and no such sanction 
shall remain in force for more than six months from the date on 
which it was given.”? (Crim. P.C., s. 195 (c). 


To constitute an indictable offence the act must be fraudulent and 
injurious, Writing a spurious invitation to dinner might be very cul- 
pable as a hoax, but would not be a fraud upon any one. It is not, 
however, required, in order to constitute in point of law an intent to 
defraud, that the person cbmmitting the offence should have had pre- 
sent in his mind an intention to defraud a particular petson, if the 
consequences of the act would necessarily, ot possibly, be to defraud 
any person; but there must, at all events, be a possibility of some 
person being defrauded by the forgery. (Per Cresswell, J, R, v. 
Marcus, 2 C. & K. 356.) Deceit is not necessarily fraud. There 
must be a possibility that some one should not only be deceived, but 
injured, “There must be an intention to cause wrongful gain, or 
wrongful loss, to some one: it must be such as is implied in the 
term ‘ fraudulently,’ or in the term ‘dishonestly.? (Mad. H.C Pro., 
Cr. A. 487 of 1879; 6th November 1879; S.C. Weir, Sup. 10 [211}.) 
And, therefoie, where A signed B’s name to petitions presented by 
C to a Mamlatdar, requesting his summary assistance for the 
recovery of rent from B’s tenants, this was held not to be forgery. 
(R. v. Bhavanishankar, 11 Bom. H1.C. 3.) And so the falsification of 
office records, made in order to conceal previous acts of fraud or 
negligence, were held not to amount to forgery, as no one would be 
detrauded, or injured, by them. (R. ». Lal Gumul, 2 N.W.P. 11; 
R.v. Jageshur, 6 16. 56; Empress v. Shankar, 4 Bom. 657; Em- 
press v. Jewanand, 5 All. 221.) On this principle the Allahabad High 
Court has held that it was not forgery to alter the number by which 
land was wrongly described on a deed of sale by substituting the 
right number, and that using the deed so altered as evidence in a suit 
was not punishable under s. 471. (Empress vu. Fateh, 5 All. 217.) 


Where the false document was intended to defraud a society, it 
was held that the objection that the prisoner could not be convicted 
of forgery with intent to defraud, because he was one of the persons 
jointly interested with others in the funds, was not sustainable. (R. 
v. Moody, 31 L.J.M.C. 1560; S.C. L. & C. 173.) 


Where several persons forged different parts of an instrument all 
are guilty as principals. And so it is where several concur in employ- 
ing another to make a forged instrument, knowing its nature. 
(2 Russ. 691.) The forgery of a copy of a document falls within this 
section; but not the mere making ae draft of a docunient in prepa. 
ration for a forgery intended but not completed. (R. v. Padala Ven- 
katasawmi, 3 Mad. 4. Essan Chunder v. Baboo Prannauth, Suth. 
F.B.71; S.C. Marsh, 270; S.C. 2 Hay, 236; See note to s. 467, post 
p. 382.) 

Making a falee 464. <A person is said to makea 


document. false document, * 


First.—Who dishonestly, or fraudently, makes, 
48 
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signs, seals, or executes a document, or part of a 
document, or makes any mark denoting the execu- 
tion of a document, with the intention of causing it 
to be believed that such document, or part of a docu- 
ment was made, signed, sealed, or executed by, or by 
the authority of, a person, by whom, or by whose 
authority, he knows that it was not made, signed, 
sealed, or executed, or at a time at which he knows 
that it was not made, signed, sealed, or executed ; or 


Commentary. 


If the document is false in fact, and has been dishonestly, or 
fraudulently, made by the accused, with the intention of serving any 
of the purposes stated in s. 463, the offence will be complete, though 
no use whatever has been made of it, or even attempted to be made. 
(2 Russ. 709; Pro., Mad. H.C., 7th April 1866 ; S.C. Weir, 122 [210] 
and see s. 474.) And although the writing is not legal evidence of 
the matter expressed, still it will be a document under s. 29 if the 
parties framing it believed it to be and intended it to be used as evi- 
dence of such matter. (R. uv. Shifait, 2 B.L.R.A. Cr. 12; S.C, 10 
Suth, Cr. 61.) 


Entries by a prisoner containing a false statement that a person 
was alive, for the purpose of enabling a pension to be drawn by a 
dead man, may be evidence of intention to cheat or commit criminal 
misappropriation, but do not amount to forgery. (Cr. R.A. 12, 1870; 
Scotland, C.J. and Collett, J., Feb. 21, 1870.) 


Secondly.—Who, without lawful authority, dis- 
honestly, or fraudulently, by cancellation or other- 
wise, alters a document in any material part thereof, 
after it has been made or executed either by himself 
or by any other person, whether such person be 
living or dead at the time of such alteration ; or, 


Commentary. 


‘* Not only the fabrication and false making of the whole of a written instru- 
ment, but a fraudulent insertion, alteration, erasure, even of a letter, in any 
material part of a true instrument, whereby a new operation is given to it, 
will amount. to forgery; and this, although it be afterwards executed by another 
person ignorant of the deceit.’’ (2 Russ. 619.) 


An alteration in the date of a document, not for the purpose of 
affecting its operation, but of procuring its registration, when it would 
otherwise have been too late, was held by the High Court of Calcutta 
not to be a forgery under this clause, but a fabrication of false ¢v!- 
dence under s. 192. (Empress v. Mir Ekrar, 6 Cal, 482.) 


Thirdly,—Who dishonestly, or fraudulently, causes 
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any person to sign, seal, execute, or alter, a docu- 
ment, knowing that such person by reason of un- 
soundness of mind or intoxication cannot, or that, 
by reason of deception practised upon him, he does 
not, know the contents of the document, or the 
nature of the alteration. 


Illustrations. 


(2) Ahas a letter of credit upon B for Rupees 10,000, written by 
Z. A, in order to defraud B, adds a cypher to the 10,000, and makes 
the sum 100,000, intending that it may be beheved by B that Z so 
wrote the letter. A has committed forgery. 


(5) A, without Z’s authority, afhxes Z’s seal toa document pur- 
porting to be a conveyance of an estate from Z to A, with the inten- 
tion of selling the estate to B, and thereby of obtaining from B the 
purchase money. A has committed forgery. 


(c) A picks up a cheque on a Banker signed by B, payable to 
bearer, but without any sum having been inserted in the cheque. A 
fraudulently fills up the cheque by inserting the sum of ten thou- 
sand Rupees. A commits forgery. 


(7) A leaves with B, his agent, a cheque on a Banker signed by 
A, without inserting the sum payable, and authorizes B to fill up 
the cheque by inserting a sum not exceeding ten thousand Rupees 
for the purpose of making certain payments. B fraudulently fills 
up the cheque by inserting the sum of twenty thousand Rupees. B 
commits forgery. 


(e) A draws a Bill of Exchange on himself in the name of B with- 
out B’s authority, intending to discount it as a genuine Bill witha 
Banker, and intending to take up the Bill on its maturity. Here, as 
A draws the Bill with intent to deceive the Banker by leading him 
to suppose that he had the security of B and thereby to discount the 
Bill. A is guilty of forgery. 

(f) Z’s will contains these words—‘'I direct that all my remaining 
property be equally divided between A, B, and C.’’ A dishonestly 
scratches out B’s name, intending that it may be believed that the 
whole was left to himself and C. A has committed forgery. 


(g¢) <A endorses a Government Promissory Note and makes it pay- 
able to Z, or his order, by writing on the Bill the words “ Pay to Z 
or his order’? and signing the endorsement. B dishonestly erases 
the words “pay to Z or his order,”’ and thereby converts the special 
endorsement into a blank endorsement. B commits forgery. 


(hk) A-sells and conveys an estateto Z. A afterwards, in order 
to defraud Z of his estate, executes a conveyance of the same estate 
to B, dated six months earlier than the date of the conveyance to Z, 
intending it to be believed that he had conveyed the estate to B 
before he conveyed it to Z. A has committed forgery. 


(See Moheshur Bux v. Bhikha, 5 Suth. 61; $.C. 1 Wym. 95, ante 
p. 358.) 
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(‘) Z dictates his willto A. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that 
he has prepared the will according to his instructions induces Z to 
sign the will. A has committed forgery. - 


(7) A writes a letter and signs it with B’s name without B’s 
authority, certifying that A isa man of good character and in dis- 
tressed circumstances from unforeseen misfortunes, intending by 
means of such letter to obtain alms from Z and other persons. Here, 
as A made a false document in order to induce Z to part with pro- 
perty, A has committed forgery. 


(4) <A, without B’s authority, writes a letter and signs it in B’s 
name certifying to A’s character, intending thereby to obtain employ- 
ment under Z. A has committed forgery, inasmuch as he intended 
to deceive Z by the forged certificate, and thereby to induce Z to 
enter into an expressed or implied contract for service. 


Heplanation 1.—A man’s signature of his own 
name may amount to forgery. 


Illustrations. 


(a2) A-signs his own name to a Bill of Exchange, intending that 
it may be believed that the Bill is drawn by another person of the 
same name. A has committed forgery. 


(5) A writes the word ‘‘accepted”’ ona piece of paper and signs 
it with Z’s name, in order that B may afterwards write on the paper 
a Bill of Exchange drawn by B upon Z, and negotiate the Bill as 
though it had been accepted by Z. A is guilty of forgery; and if B 
knowing the fact draws the Bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 


(c) Apicks up a Bill of Exchange payable to the order of a 
different person of the same name. A endorses the Bill in his own 
name, intending to cause it to be believed that it was endorsed by the 
person to whose order it was payable; here A has committed forgery. 


(zd) <A purchases an estate sold under execution of a decree against 
B.  B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for along period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to cause it to be believed that the lease was granted before 
the seizure. B, though he executes the lease in his own name, com- 
mits forgery, by antedating it. 


(e) A, atrader, in anticipation of insolvency, lodges effects with 
B for A’s benefit and with intent to defraud his creditors, and in 
order to give a colour to the transaction writes a Promissory Note 
binding himself to pay to B asum for value received and antedates 
the note, intending that it may be believed to have been made before 
A was on the point of insolvency. A has committed forgery under 
the first head of the definition. 


Explanation 2.—The making of a false document 
in the name of a fictitious person, intending it to be 
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believed that the document was made by a real per- 
son, or in the name of a deceased person, intending 
it to be believed that the document was made by the 
person in his life-time, may amouut to forgery. 


Jllustration. 


A draws a Bill of Exchange upon a fictitious person, and fraudu- 
lently accepts the Bill in the name of such fictitious person with 
intent to negotiate it. A commits forgery. 


Commentary. 


But in order to constitute foryery under this explanation the name 
of the fictitious, or deceased, person must have been adopted in order 
to obtain a credit for the instrument arising from the supposition 
that it was executed by the person whose name it professes to bear. 
Where the prisoner, Robert Martin, gave a cheque drawn in the 
name of Wilham Martin (a fictitious person) upon a bank in which 
there was no account answering to that sipnature, but the prose- 
cutor took the cheque believing that it was drawn in the prisoner’s 
real name, it was held that no forgery had been committed. ‘The 
Court affirmed the proposition that ‘tin all forgeries the instrument 
supposed to be forged must be a false instrument in itself; and that 
ifa person give a note entirely as his own, Ins subscribing it bya 
fictitious name will not make it a forgery, the credit there being 
wholly given to himself, without any 1egard to the name, or any 
relation to a third person,”’ (R. vw. Martin, 5 O.B.D. 34.) 


465. Whoever commits forgery shall be punish- 
ed with imprisonment of either de- 
for gcription for a term which may extend 


{ ry. . " 
ee to two years, or with fine, or with both. 


Commentary. 

Whoever shall be a second time convicted of forgery, as defined in 
ss. 463, 466, 467, 468, or 469, may be punished with whipping in addi- 
tion to the penalties of the Penal Code. (Act VI of 1864, s. 4.) 

466. Whoever forges a document, purporting to 

be a record, or proceeding of or ina 

Forgery ofaree Court of Justice, or a Register of 
cord of a Court of ‘ : ; . 
Inetice, or of a Birth, Baptism, Marriage, or Burial, 
a ia * ora Register kept by a public servant 

as such, or a certificate or document 
purporting to be made by a public servant in his offi- 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con- 


fess judgment, or a power of attorney, shall be 
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punished with imprisonment of either description for 
aterm which may extend to seven years, and shall 


also be liable to fine. 
Commentary. 

See note to 8. 465 ante p. 381. 

The illegibility of the seal and signature on a forged document 
purporting to be made bya public servant in his official capacity, 
.will not render a conviction under this section, or Section 471 void. 
{R. v. Prosunno, § Suth. Cr. 96.) 

467. Whoever forges a document which purports 

if i to be a valuable security, or a will, or 

orgery of a va- : ; 
Inable seewity or an authority to adopt a son, or which 
a purports to give authority to any per- 
son to make or transfer any valuable security, or to re- 
ceive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 

Commentary. 
See note to s. 465 ante p. 381. 


The concoction of a document which upon its face appears to be a 
mere copy, and which if a genuine copy would not authorize the 
delivery of money or the doing of any other act referred to in this 
section, is not chargeable as an offence under s. 467. (R. v. Naro 
5 Bom. H.C.C.C. 56.) See ante p. 377. Of course, if the document 
purported to bear the signature of any public officer, authenticating 
itas a true copy, the forgery of his signature might be an offence 
under s. 465. <A fraudulent alteration of a Collectorate challan is 
within this section. (R. v. Harish Chunder, Suth. Sp. Cr. 22.) 


468. Whoever commits forgery, intending that 
forthe the document forged shall be used for 
of cheat- the purpose of cheating, shall be pun- 
ished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be hable to fine. 


See note tos. 465, axzte p. 381. 


Ing. 
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469. Whoever commits forgery, intending that 

the document forged shall harm the 

forthe reputation of any party, or knowing 

. , that itis hkely to be used for that 

of any person. purpose, shall be punished with im- 

prisonment of either description for a 

term which may extend to three years, and shall 
also be hable to fine. 


Commentary. 
See note to s. 465, ante p. 381, 


Thus, a person who forged a draft petition, with the intention of 
using it as evidence, and which contained false statements calculated 
to injure the reputation of a person, was held guilty of an offence 
under this section. (RR. Shifast, 2 B.L.R., A, Cr. 12; 8.C. 10 Suth, 
Cr 61.) 


470. A false document made wholly or in part 


A forged docu. by forgery is designated ‘‘a forged 
menl document.” 


471. Whoever fraudulently or dishonestly uses 
Using as gen. #8 Genuine any document which he 
a forged due knowsor has reason to believe to bea 
forged document, shall be punished in 

the same manner as if he had forged such document. 


Commentary. 


See Cr.P.C., s. 195, ante p. 376: and note to s. 466, (ante p. 382) 
To present a forged deed of divorce for registration, and to obtain 
registration, is to use within the meaning of this section. (R. v. 
Azimooddeen, 11 Suth. Cr. 15.) 


The use of a forged document will be fraudulent and dishonest 
under this section, even though the document itself was unnecessary 
for the case of the party who uses it, and though in fact he has a per. 
fectly good title without it. It 1s evident that a person who produces 
forged documents in support of a good case, Is trying to gain by 
fraudulent means an advantage which he fancies he would not gain 
without such means. (Empress v. Dunun Kazee, 9 Cal. 53, 60.) 
Such acase ought to be charged under this section and not under 
s. 196 (Empress v. Kherode, 5 Cal. 717.) 


4/2. Whoever makes or counterfeits any seal, 
plate, or other instrument for making 
vans canter. aD impression, intending that the same 
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kc. with intantto SHAall be used for the purpose of com- 

commit.» forgery titting any forgery which would be 

me punishable under Section 467, or with 

such intent has in his possession any 

such seal, plate, or other instrument, knowing the 

same to be counterfeit, shall be punished with trans- 

portation for life, or with imprisonment of either de- 

scription for a term which may extend to seven years, 
and shall also be liable to fine. 


4773. Whoever makes or counterfeits any seal, 
plate, or other instrument for making 
Making or pos- an impression, intending that the same 
sessing & counter. 
feit seal, plate, shall be used for the purpose of com- 
&c., with intent ‘uae . 
to commit a for. Mmitting any forgery which would be 
Rey eeemshable punishable under any section of this 
Chapter other than Section 467, or 
with such intent has in his possession any such seal, 
plate, or other instrument, knowing the same to be 
counterfeit, shall be punished with imprisonment of 
either description for a term which may extend to 


seven years, and shiall also be liable to fine. 


4°74. Whoever has in his possession any docu- 
ment, knowing the same to be forged, 

Having posses. and intending that the same shall frau- 
Boeates fs get dulently or dishonestly be used as 
known to be forg- genuine, shall, if the document is one of 
use ites genuine the description mentioned in Section 
466, be punished with imprisonment of 

either description for a term which may extend to 
seven years, and shall also be liable to fine; and, if 
the document is one of the description mentioned in 
Section 467, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to seven years, and 


shall also be liable to fine. 


The intention to make a fraudulent use of the forged document is 
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an essential element in this offence. This intention can seldom be 
directly proved. Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, I conceive that a con- 
viction would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that a forged 
release were to be found in the possession of a debtor, or a forged will 
or conveyance in the possession of a claimant to an estate, this would 
be sufficient to throw upon each the burthen of showing that he came 
innocently by the document. But, where either accounts fos his pos- 
session of the instrument in a manner which ts equally consistent with 
his knowledge or ignorance of its fraudulent character, there the pre- 
sumption of innocence will arise again. For instance; the mere tact 
that the purchaser of an estate is in possession of title deeds, sone of 
which are shown to be forgeries, would be no evidence whatever of 
his guilt ; for, in the absence of evidence as totheir oripin, the natural 
inference is that they were handed to him by the vendor as constituting 
the title, and, if so, the proper presumption would be that he took 
them innocently. (See Mad. S.U. Dec., of 1859, p. 62, and see R. v. 
Lokenath, Suth. Sp. Cr. 12) 


As to what constitutes possession, see ante p. 20y. 


475. Whoever counterfeits upon, or in the sub- 
stance of, any material, any device or 

a eonnterfolieg ~mark used for the purpose of suthen- 
used for authen- ticating any document described in 
Section 467, intending that such de- 

vice, or mark, shall be used for the 

marked material. purpose of giving the appearance of 
authenticity to any document then 

forged, or thereafter to be forged, on such material, 
or who with such intent has in his possession any 
material upon, or in the substance of which, any such 
device, or mark, has been counterfeited, shall be pun- 
ished with transportation for life or with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 


See Cr.P.C., s. 195, ante p. 377. 


476 Whoever counterfeits upon, or in the sub. 
stance of, any material, any device, or 
Counterfeiting mark, used for the purpose of authen- 


a device or mark 


used for authenti- ticating any document other than the 
cating documents o : j ‘ a 
other than those Mocuments described in Section 467, 


” infending that such device, or mark, 
49 
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purpose 

the appearance of authenticity to any 
document then forged, or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or mark has been counter- 
feited, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 


see Cr.P.C., s. 195, ante p. 377. 


477. Whoever fraudulently, or dishonestly, or 
Fraudulent ean. With intent to cause damage or injury 
collution, destruc. to the public or to any person, cancels, 
tion, de. ofawil. destroys, or defaces, or attempts to 
cancel, destroy, or deface, or secretes, or attempts to 
secrete, any document which is or purports to be a 
will, or an authority to adopt a son, or any valuable 
security, or commits mischief in respect to such 
document, shall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 
Commentary. 


The words *‘ purports to be’”’ bring this section within the English 
decisions which lay down that a document which is unstamped, and 
therefore not admissible as evidence, may still be a valuable security. 
(7 Mad. H.C. Appx. xxvi; S.C. Weir, 123 [215].) A Puttah is a 
valuable security for the purposes of this section. (R. v. Nittar, 3 
Suth, Cr. 38.) 


OF TRADE AND PROPERTY-MARKS. 


478. A mark used for denoting that goods have 
been made, are manufactured, by a 
particular person, or at a particular 
time or place, or that they are of a particular quality, 
is called a trade-mark. 


479. A mark used for denoting that moveable 
property belongs to a particular per- 
son, 1s called a property-mark. 


T rade-mark. 


Property mark 
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480. Whoever marks any goods, or any case, 
. package, or other receptacle containing 
trade f° goods, or uses any case, package, or 
other receptacle with any mark there- 


on, with the intention of causing it to be believed 


that the goods so marked, or any goods contained 
in any such case, package, or receptacle so marked, 
were made or manufactured by any person by whom 
they were not made or manufactured, or that they 
were made or manufactured at any time or place at 
which they were not made or manufactured, or that 
they are of a particular quality of which they are not, 
is said to use a false trade-mark. 
Commentary. 


To constitute an offence under this section it 1s only necessary to 
show an intention to produce a false belief as tothe origin of an 
article, and the use of some external indication to produce that belief, 
Where an existing trade-matk 15 imitated, itis not necessary that the 
resemblance should be such as would deceive persons who should see 
the two marks placed side by side. In an English case the Chancellor, 


Lord Cranworth, said, 


“Tf a purchaser, looking at the article offered to him, would naturally be led, 
from the mark impressed upon it, to suppose it to be the production of the rival 
manufacturer, aud would parchase it in that belief, the Court considera the use 
ot sncha mark to be fraudulent. But [ go further. I do not coveider the 
actual physical resemblance of the two marks to be the solo question fur conr 
sideration. If the goods of a manufacturer have, from the mark or device he 
bas used, become known in the market by a particular name, | think that the 
adoption bya rival trader of any mark iol will cause his goods to bear the 
same name in the market. muy be as much a violation of the rights of that rival 
as the actual copy of his device.’ (Seixe v. Provesende, L.R.1, Ch. 196; 


Wotherspoon v. Currie, L.R. 5, HW GL. 568.) 

Accordingly, in the forme: case where the plaintiff had been in the 
habit of stamping his casks with a coronet and the word ‘Seixo,’ 
whence his wines acquired the name of ‘Crown Seixo Wine,’ an in- 
junction was issued ayainst the use by the defendant of a coronet with 
the words “ Seixo de Cima.”’ (See, too, Orr Ewing v. Johnston, 13 Ch, 
D. 434. Civil Service Association v. Dean, 13 Ch. D. 512; Massam 
wv. Thorley’s Cattle Food Co., 14 Ch. D. 748). 

But an injunction will issue where an indictment could not be 
maintained under this section, since it is necessary not only to show 
that the mark would produce a false belief, but that it was used with 
that intention. 

The intention te cause a false belief will always be inferred, where 
the mark is in itself a false statement, and is affixed under circum- 
stances which would naturally lead to belief of that statement.: If a 
shopkeeper, named Smith, were to impress the brand of “ Rodgers, 
Sheffield,’’ upon an iron knife from Birmingham, no further evidence 
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would be necessary to show that he meant to create a false impression 
as to its maker and origin. (Rodgers v. Nowill, 5 C.B. 127; S.C.17 
L..J.C.P. 52.) This is peculiarly one of those cases in which the act 
itself being prima facie improper, the burthen of proving that it was 
done under circumstances which might make it innocent would lie 
upon the defendant. (See axte pp. 81—140.) 


It would be otherwise where the mark, though similar to that used 
by other tradesmen, contained no false statement, and might have 
been accidentally and innocently adopted. 


This section does not include false statements as to quantity. 
Therefore, the fraud which was exposed some time ago of marking 
reels of cotton as if they contained 300 yards, when they really only 
contained 250, would pass unpunished. If, however, such reels were 


sold to any person as containing the quantity marked upon them, 
this would be the offence of cheating under s. 415. 


481. Whoever marks any moveable property, or 
voods, or any case, package, or other 
receptacle, containing moveable pro- 
perty or goods, or uses any case, pack- 

age, or other receptacle having any mark thereon, 
with the intention of causing it to be believed that 
the property or goods so marked, or any property 
or goods contained in any case, package, or other 
receptacle so marked, belong to a person to whom 
they do not belong, is said to use a false property- 
mark. 


482. Whoever uses any false trade-mark or any 
Punishment for false property -mark with intent to de. 


afalsotrade celveor injureany person, shall be pun- 
roperty mark ished with imprisonment of either de- 


orinjureany gcription for a term which may extend 
person. ; : 
to one year, or with fine, or with both. 


Commentary. 


The deception referred to in this section must, I suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other- 
wise, a host who wished to combine ostentation with economy, b 
giving his guests gooseberry out of bottles with a champagne label, 
might be indicted for the trick. If, hawever, the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under s. 482. 


It will not be necessary to show an intention to deceive or injure 
any particular person, if such deceit or injury would be the natural 
censequence of the use of the false marks under the circumstances 
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in question. Nor would it be necessary to show that any one was, 
in point of fact deceived. Indced, in general, where the deceit had 
been carried into effect against any person, the more serious offence 
of cheating would have been committed. 


483. Whoever, with intent to cause damage or 
Counterfeitinga inJury to the public or to any person, 
trade or property. knowingly counterfeits any trade or 
thee. Ses a ae property-mark used by any other per- 
to cause damage son, shall be punished with imprison- 
ment of either description for a term 

which may extend to two years, or with fine, or 


with both. 


484. Whoever, with intent to cause damage or 

injury to the public or to any person, 

. knowingly counterfeits any property- 

servant. ore eng mark used by a public servant, or any 

mark used by hin mark used by a public servant to 

fe denote traits, denote that any property has been 

any pre ~manufactured by a particular person, 

or at a particular time or place, or 

that the same is of a particular quality, or has passed 

through a particular office, or that it is entitled to 

any exemption, or uses a8 genuine any such mark 

knowing the same to be counterfeit, shall be pun- 

ished with imprisonment of either description for a 

term which may extend to three years, and shall 
also be liable to fine. 


485. Whoever makes, or hasin his possession, any 
die, plate, or other instrument for the 

Frond cme purpose of making or counterfeiting 
goth any publicor private property or trade- 
instrument for mark, with intent to use the same 
counterfeign for the purpose of counterfeiting such 
ortrade- morl or has in ; . ; 

such property or trade-mark, with in- 

tent that the same shall be used for the purpose of 
denoting that any goods or merchandize were made 


or manufactured by any particular person or firm by 
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whom they were not made, or at a time or place at 
which they were not made, or that they are of a par- 
ticular quality of which they are not, or that they 
belong to a person to whom they do not belong, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 


486. Whoever sells any goods with a counterfeit 

Knowingly sell. Property or trade-mark, whether pub- 
ing goods marked lic or private, affixed to, or impress- 
property ortrade. ed upon, the Same, or upon any case, 
sacs wrapper, or receptacle in which such 
goods are packed or contained, knowing that such 
mark is forged or counterfeit, or that the same has 
been affixed to, or impressed upon, any goods or mer- 
chandize not manufactured or made by the person, 
or at the time or place indicated by such mark, or 
that they are not of the quality indicated by such 
mark, with intent to deceive, injure, or damage, any 
person, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
oe with fine, or with both. 


487. Whoever fraudulently makes any false mark 
Fraudulent mak. Upon any package, or receptacle, con- 
ie Pregl vie taining goods, with intent to cause any 
or receptacle coon. public servant or any other person to 
eae EOUe: believe that such package, or recepta- 
cle, contains goods which it does not contain, or that 
it does not contain goods which it does contain, or 
that the goods contained in such package or recepta- 
cle are of a nature or quality different from the real 
nature or quality thereof, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


488. Whoever fraudulently makes use of any 
for such false mark with the intent last 
Y aforesaid, knowing such mark to be 
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false, shall be punished in the manner mentioned in 
the last preceding section. 


489. Whoever removes, destroys, or defaces any 

property-mark, intending, or knowing 

ith it to be likely, that he may thereby 

to cause cause injury to any person, shall be 

punished with imprisonment of either 

description for a term which may extend to one year, 
or with fine, or with both. 


CHAPTER XIX. 
OF THE CRIMINAL BREACIT OF 
CONTRACTS OF SERVICKH. 
490. Whoever, being bound by lawful contract 


a render his personal service in con- 
tract of service VYING OF conducting, any person, or 
Se uoney. 8° any property, from one place to an- 

other place, or to act as servant to any 
person during a voyage or journey, or to guard any 
person, or property, during a voyage or journey, vo- 
luntarily omits so to do, except in the case of illness 
or ill-treatment, shall be punished with imprisonment 
of either description for a term which may extend 
to one month, or with fine which may extend to one 
hundred Rupees, or with both. 


Jllustrations. 


(a) A, a palanquin bearer, being bound by legal contract to carry 
Z from one place to another, runs away in the middle of the stage. 
A has committed the offence defined in this section. 


(0) A,a cooly, being bound by lawful contract to carry Z’s bag- 
gage from one place to another, throws the baggape away. A has 
committed the offence defined in this section. 


(c) A, proprietor of bullocks, being bound by legal contract to 
convey goods on his bullocks from one place to another, illegally 
omits to do so. A has committed the offence defined in this section. 


(2) A, by unlawful means, compels B, a cooly, to carry his bag- 
gage. B, in the course of the journey, puts down the baggape and 


392 CRIMINAL BBEACH OF CONTRACT. (Chap. XIX, 


runs away. Here, as B was not lawfully bound to carry the baggage, 
he has not committed any offence. 


Commentary. 


It has been held by the High Court of Bengal that the words 
“during a voyage or journey”’ govern the whole of this section, and, 
therefore, that breach of a contract to carry indigo from the field to 
the vats is not punishable under s. 490. (Neeonee v. Mullungha, 
6 Suth. Cr. 80; S.C. 2 Wym. Cr. 63; and see Saga v. Nirunjun, 9 
Suth. Cr, 12; S.C. 5 Wym. Cr, 29.) 


‘*This section does not apply to servants hired by the month, and under a 
continuing implied contract to serve until the engagement is terminated by a 
month’s notice.’? (Rulings of the Madras High Court, 27th March, 1863; 8.C. 
Weir, 123 [216].) Nor toa servant engaged in Madras ata monthly salary who 
absconded after arriving at Cuddapah. (Mad. H.C. Rulings, 7th January 1868 ; 
8.C. Weir, 124 (216].) 


The first question under this and the two succeeding sections will 
be, whether the contract was one by which the defendant was legally 
bound, Putting cases of compulsion aside, the only doubt which ts 
likely to arise upon this point is, where the undertaking has been 
gratuitous, The law upon this point is long settled, vzg., that a party 
who engages gratuitously to perform a service cannot bé compelled 
to undertake it at all. But, if he do enter upon the performance of 
the task, he is bound to complete it. Since a new consideration 
arises from the very, fact that, by undertaking the duty, he has 
induced the other to rely upon his performance of it and to entrust 
him with its discharge. (Sm. L.C. 205, 7th ed.) 


In one casé, an action was brought against the stewards of a race 
course, whose services were unpaid, for negligence in performing 
them. Fervis, C.]., in giving judgment said, 


**The rule is well laid down in Smith’s Mercantile Law, p. 112, where it is 
said, that there is a difference between the principal’s rights against a remune- 
rated and against an unremunerated agent. The former, having once engaged, 
may be compelled to proceed to the tusk which he has undertaken; the latter 
cannot, for his promise to do so being induced by no consideration, the rule 
ex nudo pacto non oritur actio applies. But, if he do commence his task, and 
afterwards be guilty of misconduct in performing it, he will, though unremune- 
rated, be liable for the damage so occasioned, since, by entering upon the busi- 
ness, he has prevented the employment of some better qualified person. This 

assage applies to gaan and agent, but the reasoning is applicable here.’’ 
Balfe v. West, 22 L.J.C.P. 175; 8.C. 13 C.B. 466.) 


The only grounds upon which an excuse is admitted under this 
section are in the case of illness or ill-treatment, though in s. 492 a 
further exception is introduced in favour of any other “ reasonable 
excuse.”’ A servant would, therefore,.be liable, who ran away on a 
journey at the approach of a tiger, or who refused to goon board 
a ship in a hurricane, or to travel through a district where cholera was 
raging. 

A refusal to pay wages actually due would not come under this 
head of ill-treatment, but would operate as a severance of the 
contract. But no refusal to give an advance would justify a servant 
in breaking off his engagement, unless such advance formed part of 
the contract. . es 
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The word ‘“voluntarily’’ (see s. 39, ante p. 27) will protect the 
servant in cases where he has been prevented carrying out his 
engagement by accident, fraud, mistake, or superior force. It will be 
necessary to show that he broke his engagement, intending to_do so 
at the time. (Rider v. Wood, 29 L.J.M.C. 1. See Unwin v. Clarke, 
L.R. 1, O.B 424.) 


A different question would arise where the evidence showed that 
the defendant had voluntarily left his service, but under a bond fide 
belief that he was justified in doing so. In some recent cases upon 
somewhat similar Statutes in England, it had been suggested thata 
bond fide and reasonable belief that the party was aie ve in his act 
was an answer to the criminal charge. (Ashmore «. Horton, 29 
L.J.M.C. 13; Willett v7 Boote, 30 /o:d.6; Youle v. Mappin, /drd, 
234.) But, in a later case upon the point, where the question direct] 
arose, this doctrine seems to have been overruled. ‘There the deeds 
ant had been apprenticed. His master died, and the trade was 
carried on by the widow and executrix. The apprentice was advised 
by an attorney that the death terminated the = Laila The 
Justices were of opinion that it did not, and convicted him for 
absenting himself without lawful cause. On appeal, the conviction 
was affirmed. Afartin, B. said, 


‘* This has been treated as entirely a criminal proceeding. I doubt very much 
whether that is ita true character. It seems to me nothing more than a pro- 
vision by the legislature for the purpose of eniorcing certain civil righta. he 
legislature may have rengonably tuken into consideration inatances of persons 
against whom it would be idle to bring an action The legislature may very 
reasonably and truly have said, this is entirely a civil case, but it is not a con- 
tract to be enforced in the ordinary way by a civil action. We, therefore, will 
take a more summary way of doing it, and will treat this civil contract asa 
matter punishable, not atrictly criminally, but as a way of enforcing the per- 
formance of the contract. The question is, ia it any anewer to his wilfully aud 
deliberately acting coutrary to that which the law by his own contract imposed 
opon him, that be was advised by a person to do soand go? Jt seems to me 
that would be contrary to common sense. If a person wilfully, knowingly, and 
designedly does that which is done in this case, he must take the consequences ; 
and one consequence is, that by Act of Parliament Justices have jurisdiction to 
punish him in a senee, that is. in the sense, it appears to me, to compel bim to 
perform his coutract.”” (Couper v. Simmons, 31 L.J.M.C. 138, 144.) 


In the section now under consideration and ins. 491 the offence 
consists simply in the ‘‘ voluntary omission’’ to do that which the 
defendant has contracted to do, and, therefore, the above observations 
seem to be exactly in point. Under s. 492 the words “ without 
reasonable cause’? are introduced, and, therefore, in indictments 
under that section, the argument may still prevail, that the party had 
reasonable cause to believe that his service had come to an end, or 
that he was justified in quitting it. 


Where the contract of service is a continuing one, the servant may 
be punished from time to time for refusing to serve under it. The 
contract is not terminated by indictment and punishment. (Unwin 
v. Clarke, L.R. 1, O.B. 417; Cutler v. Turner, 9 1b1d. 502.) The 
contrary, however, appears to have been ruled in Bengal. (2 R.J. & 
P. 24.) 


Ezplanation.—It is not necessary to this offence 
that the contract should be made with the person for 


50 
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whom the service is to be performed. It is sufficient 
if the contract is Jegally made with any person, either 
expressly or impliedly, by the person who is to per- 
form the service. 

Lllustration, 


A contracts witha DAk Company to drive his carriage for a month. 
B employs the Dak Company to convey him on a journey, and during 
the month, the Company supplies B with a carriage which is driven 
by A. Ain the course of the jourhey, voluntarily leaves the carriage. 
Here, although A did not contract with B, A is guilty of an offence 
under this section. 


491. Whoever, being bound by a lawful contract 

Breach of con. v0 Attend on, or to supply the wants of, 
tract to attend on any person who, by reason of youth, 
wants of helpless Or of unsoundness of mind, or of a 
pene disease or bodily weakness, is helpless, 
or incapable of providing for his own safety, or of 
supplying his own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to three 
months, or with fine which may extend to two 


hundred Rupees, or with both. 
Commentary. 


This section is stil more remarkable than the preceding, as it con- 
tains no exception whatever, not even illness or ill-treatment. The 
latter may, perhaps, have been designedly omitted, lest a bearer 
might plead as an excuse for abandoning his infant charge that the 
Jatter had boxed his ears or kicked his shins. But why is illness not 
allowed? It may be suggested, that a person does not voluntarily 
omit that which he omits in consequencé of illness. But, if so, why 
was the term introduced into s. 490? 


492. Whoever, being bound by lawful contract 
e in writing to work for another person 
reach of a con- : 

tract to eorve at 8 an artificer, workman, or labourer, 
6 distant Place to for a period not more than three years, 
is conveyed atthe at any place within British India, to 
which, by virtue of the contract, he 

has been, or is to be, conveyed at the expense of such 
other, voluntarily deserts the service of that other 
during the continuance of his contract, or without 


reasonable cause refuses to perform the service which 
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he has contracted to perform, such service being 
reasonable and proper service, shall be punished 
with imprisonment of either description for a term 
not exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both, 
unless the employer has ill-treated him or neglected 
to perform the contract on his part. 


Commentary. 


This section only applies to cases where the service is to be per- 
formed at some lace different from that in which the ieidaal 
resided at the time the contract was made. Further, tt only applies 
to cases of written contracts, and, therefore, the patty can only be 
charged for breach of something contained in the writing. Oral 
evidence will be admissible to explain the meaning, or to identify 
the object of, the contract, but not to add to or vary its terms, 
(Indian Evidence Act, s. g2) 


It will be observed that by this section it 15 required that the 
contract, not merely the particular thing which the defendant promised 
to do, should be in writing, otherwise no prosecution can be instituted 
for its breach. Similarly, the English Statute of Frauds provides 
that in case of certain contracts, no action should be allowed “ unless 
the agreement upon which such action should be brought, or some 
note or memorandum thereof, shall be in writing.’?’ Upon this 
Statute it has been long ruled that ‘ the term agreement comprehends 
contracting parties, a consideration, and a promise; all these must, 
therefore, appear in the writing.”’ (Smith Merc, L. 460.) As 
Mr. Justice Grose said, in the leading case upon the subject (Wain v, 
Warlters, 5 East., 19), 

‘* What is required to be in writing is the agreement, not the promise. Now 
the agreement is that which is to show what each purty is to do or perform, 
and by which both parties are t) be bound, and this is required to be in writing. 
if it were only necessary to show what une of them was to do, it would be suff. 
cient to state the promise mude by the defendant who was to be charged with 
it. But aif we were to adopt this cunstruction, it would be the means of letting 
in those very frauds and periuries which it was the object of the Statute ta 
prevent ; for, withoat the parol evidence, the defendant canuot be charged upon 
the writteu contract for want of » consideration iu law to support it.” 


In the present Code the word used 15 contract, notagreement. But 
the meaning of the words is identical, and the policy of both sections 
is obviously the same. The object of requiring the contract to be 
in writing is to put its terms beyond dispute, and to enable the Court 
to be certain whether it has been broken or not. If the names of 
the contracting parties were omitted it might be that the defendant 
had never been bound at all, or that he had been bound to a different 

erson and had fulfilled his engagement with him. (See Sale v, 
mbert, L. R. 18 Eq. 1; Potter v. Duffield, t61¢. 4; Thomas », 
Brown, 1 Q.B.D. 714; Willams v. Jordan, 6 Ch. D. 517.) So, if the 
nature of the employment, or the place at which it was to be per- 
formed, were left out, it might be that the workman was willing to 
do all that he had agreed to do, but that his employer was trying to 
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force him to do something different. But it is by no means so clear 
that the consideration can be said to form part of what the workman 
had contracted to do. It represents what the other pay has con- 
tracted to do in return for his services. It may be that without proof 
of consideration the written contract could not be enforced. But if 
the consideration existed, the contract would not be void for want of 
stating what it was. Accordingly, the inconveniences of setting out 
the consideration in guarantees under English law was found so great, 
that it has been expressly enacted that such statement should not be 
necessary. (19 & 20 Vict. c.g7, s. 3. Amending Trade and Com- 
merce Laws.) It certainly would be most advisable that contracts 
for labour should set out both sides of the agreement, so that the 
Court might see whether the employer had done what was incumbent 
on him. But it can scarcely be said that a person would not be 
‘“ bound by lawful contract in writing to work for another person,” 
though the writing did not set out the wages which he was to receive. 


The contract must be in writing, but not necessarily in one writing. 


‘* Provided the agreement be reduced to writing it matters not out of how 
many different papers itix to be collected, so long as they can be sufficiently 
connected in sense. But this connection in sense must appear upon the docu- 
ments themselves, for parol evidence 1s not admissible tor the purpose of con- 
necting thein.’? (1 Sm. L.C. 320.) 


Therefore, if one letter contained an offer of a particular service 
on particular terms, and this offer were accepted by a letter which 
referred to the previous one, either expressly or by necessary refer- 
ence, this would constitute a sufficient contract in writing. (Crane v. 
Powell, L.R. 4, C.P. 123.) But it would be otherwise if the second 
document merely said, “ I will accept your offer,’’ without anything 
to show what offer was meant. 


The section speaks of the party “ being bound by lawful contract in 
writing,’ which shows that the contract itself must have been a 
written one. In this respect it differs from the Statute of Frauds, 
which was equally satisfied whether the agreement, or only a note or 
memorandum thereof, was in writing. Under the English Statute 
the writing is only necessary to evidence the contract, not to consti- 
tute it. (1 Sm. L.C. 322.) Under this section the writing seems 
itself to be the contract. Hence, it seems doubtful whether the 
English decisions which rule that the Statute of Frauds is satisfied 
by any offer in writing, made by the party to be charged, followed 
By a verbal acceptance by the other party, will apply tos. 492. 
(Reuss v. Picksley, L.R.1, Ex. 342.) Such a written proposal is a 
note or memorandum of an agreement, but can hardly be said to be 
a contract in writing, since it wants the acceptance which is neces- 
sary toturn it into a contract. In no case would a written offer b 
the employer, followed by a verbal acceptance by the servant, be Sat. 
ficient. (Felthouse v. Bindley, 31 LIC. 204; 9.C.11 C.B.N S. 869.) 


Nothing is said of a signature. But as the defendant is to be 
“lawfully bound by a contract im writing,’? I conceive that the writ- 
ing must contain something which, independently of oral evidence, 
will show that he had actually become bound, as, for instance, his 
Signature or mark. But where a contract began in the defendant’s 
own handwriting, “1, A. B., agree, &c.,’’ this was held to be a suffi- 
cient Signature, even. under the Statute of Frauds which requires one 
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although a blank had been left at the bottom of the memorandum 
(Knight v. Crockford, 1 Esp. 1go.) But if from the form of the 
document it should appear that a future syrnature had been contem- 
plated, but never appended, as, for instance, where the instrument 
ended ‘‘as witness our hands,”’ the mere insertion of the defendant's 
name in the body of the document, even in his own handwriting, 
would not be a sufficient proof that he had become finally bound, 
unless there were some subsequent recognition of it as complete. 
Sull less, where such an instrument was not in the defendant’s 
writing at all. (Hubert v. Treherne, 3 M. & G. 734, 753) Where 
the acceptance of an offer was by telegram, and the insttuctions to 
the telegraph clerk were signed by the defendant, but the message 
itself only contained his name written at the bottom as the sender of 
it, it was held that there was a suffictent signature to satisfy the 
Statute of Frauds. (Godwin a Francis, L.R. 5, C.P. 295.) It would 
certainly be sufhicient under this section, 


Although the names of both parties must appear in the contract, it 
is only necessary that the party apainst whom itis enforced should 
have syrned it, or should appear to be bound thereby. For the object 
of the section 1s to protect the person ayainst whom it is enforced, 
and where he has signed it, he cannot be subycct to any fraud even 
though the other party has not signed it, (1 Sm.L..C. 322.) 


The Bengal High Court has held that a labourer cannot be pun- 
ished twice for breach of the same contract. (2 R.J.& P. 24.) I pre- 
sume this applies to cases where both parties have rescinded the con- 
tract. But where, after punishment, he chooses to return and resume 
service under the same contract, | can see no reason why he should 
not be again punished for a second breach. Nor can I see why he 
should be allowed to rescind the contract, if his employer insists 
upon it as a continuing one. It has been expressly ruled in England 
that a labourer who has been punished for breach of contract may 
be indicted again, if he refuse to carry it out at the expiration uf his 
imprisonment. (Unwin vz. Clarke, LR. 1, 0.8, 417; Cutler v, Turner, 
g tid. 502) 


CHAPTER XX. 
OF OFFENCES RELATING TO 
MARRIAGE. 


493. Every man who by deceit causes any 
Cohabitation Woman who is not lawfully married to 
by a man him to believe that she is lawfully mar- 

_ belief of ied to him, and to cohabit or have 
lawfal marrige. sexual intercourse with him in that 
belief, shall be punished with imprisonment of either 
description for a term which may extend to ten 


years, and shall also be liable to fipe. 
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494. Whoever, having a husband or wife living, 
marries in any case in which such mar- 
riage is void by reason of its taking 

husband place during the life of such husband 

or wife, shall be punished with impri- 

sonment of either description for a term which may 
exteud to seven years, and shiall also be lable to 


fine. 
Commentary. 


See as to this, and the following section, Act III of 1872, ss. 15, 16. 
(An Act to provide for forms of marriage in cettain cases.) 


Heception.—The section does not extend to any 
person, whose marriage with such husband or wite 
has been declared void by a Court of competent 
jurisdiction, nor to any person who contracts a mar- 
riage during the life of a former husband or wife, if 
such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person as being alive 
within that time, provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform the person with whom such mar- 
riage is contracted of the real state of facts so far as 
the same are within his or her knowledge. 


Commentary. 


The first requisite under this section is to show that there was a 
valid subsisting marriage at the time of the second marriage. This 
must be strictly made out in all cases in which the existence of a 

revious marriage is an ingredient in the offence. (Empress v. 
Pianbur. 5 Cal. 566. See post note tos. 497.) ‘The law relating to 
marriages of persons, one or both of whom are Christians and which 
are celebrated in India, is regulated by Act V of 1865 (Indian Marri- 
age Act), and by Stat. 14 & 15 Vict. c. 40, and Act V of 1852. 
(Marriage Act.) See, also, 58 Geo. III, c, 84, (an Act to remove 
doubts as to validity of certain Marriages) modified by Act XXIV 
of 1860 (Scotch Church Marriages superseded and comprised in Act 
V of 186s, oe and 28 & 29 Vict..c. 64. Parsee marriages are 
regulated by Act XV of 1865, and the re-marriages of Hindu Con- 
verts by Act XXI of 1866. (Native Converts Marriage Dissolution 
Act.) Act If of 1872 provides for persons who do not profess the 
Christian, Jewish, ae. Mahometan, Parsi, Buddhist, Sikh, or 
Jain religions, As regards marriages celebrated out of India, any 
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form of marriage which is proved to be valid by the law of the country 
where it took place is valid all over the world. (See Armitage v. 
Armitage, L.R. 3, Eq. 343.) For instance, where it appeared that 
the parties had lived together for five years in Virginia, and had been 
received in society as man and wife, and that by the law in force in 
Virginia at the time the cohabitation began no religious ceremony 
was necessary to the validity of a marriage, nor was any registry of 
marriages required to be kept, at was held that this constituted suffi- 
cient evidence of a marriage. (Rooker 7. Rooker, 33 L.J. Mat. 42; 
Limerick vw Limerick, 32 101d. 92; Patrickson v. Patrickson, L. R. 1, 
P & DD. 85.) And marriage may in civil cases be established by pre- 
ponderating repute and conduct, even though the repute is divided. 
(Lyle v. Ellwood, L.R. 19, Eq. 98) Such evidence appears not to be 
admissible under the Indian Evidence Act, 5. 50 in case of prosecu- 
tions under ss. 494, 495, 497 or 498. Every fair presumption will be 
made in favor of the legality of the marriage where both the parties 
have bond fide believed themselves to be martied. ‘Therefore, where 
it was proved that a marriage, followed by cohabitation, had taken 
place ina Roman Catholic Chapel, the Court held that it mnst be 
presumed that the Chapel was registered, and that the Registrar was 
resent as required by State. 6 & 7 Will. IV, c. 85; (Sichel v. 
mbar 33 LJ.C.P. 137; 8.C.15 C.B.N.S. 781; R v. Cresswell, 1 
Q.B.D. 446; (Sastry Velaider v. Sembecetty, 0 App. Ca. 364.) 


“ But while the forms of entering into the contract of marriage are 
to be regulated by the law of the county in which it is celebrated, the 
essentials of the contract depend upon the law of the country in which 
the parties are domiciled at the time of the marriage, ae which 
the matrimonial residence is contemplated.’’ (Per Lord Campbell, 
C., Brook v. Brook, 7 Jur. N.S. 422; S.C. 9, H.L. 193.) Accordingly, 
where a man married the sister of his deceased wife in Denmark. 
where such marriages are valid, the marriage was declared to be 
void in England, both parties being domiciled English subjects, and 
a marriage of that sort being absolutely forbidden by English Law. 
(Brook v. Brook, ub. sup.) And conversely, a marriage celebrated in 
England between two demiciled Natives of Portugal was declared 
invalid, on the ground that being first cousins they were prohibited 
by the law of Portugal from marrying without a Papal dispensation, 
though in England the relationship was no bar. (Sottomayor vw. 
DeBarros, 3 P.ED. 1.) And in the case of any Christian an incestu- 
ous, or polygamous, marriage would be a nullity, wherever celebrated. 


(Story Confl. L. § 


The Statute 5 & 6 Will. IV, c. 54, which declares marriages with 
the sister of a deceased wife to be absolutely void in England, has 
been ruled not to extend to India, even within the Presidency towns, 
(Das Merces v. Cones, 2 Hyde, 65.) Butsuch marriages are bythe 
law of England voidable during the life of the parties, even inde- 

endently of the Statute. (R. v. Chadwick; 11 O.B. 173; S.C.17 LJ. 
MC. 33.) As regards persons, then, who have an English domicile, 
the Statute forms part of that personal law which they carry about 
with them wherever they go. (Brook v. Brook, ud. sup. p. 399.) And 
the same rule seems to apply even in the case of Native Christians 
married under Act V of 1865, (Indian Marriage Act) since the “legal 
impediments” referred to in that Act appear to be legal impediments 
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under the English law. (See ss. 17, 19 and 48, clause 2.) So, also, in 
a marriage before a Registrar under 14 & 15 Vict. c. 4o, the certifi- 
cate is not to issue if any ‘‘ lawful impediments according to the law 
of England be shown.’’ (s. 2.) But as regards East Indians, or others 
to whom the above Acts do not apply, the marriage is good till set 
aside, and cannot be questioned after che death of either of the parties 
toit. (R. v, Chadwick, 11 O.B. 235 ; S.C. 17 L.J.M.C. 33.) 


Section 494 only applies to those classes of persons to whom poly- 
gamy is forbidden, as, otherwise, the second marriage would not be 
void by reason of the continuance of the first. Therefore, a Hindu 
or Mahometan man would not come under its provisions, but a Hindu 
or Mahometan female would, since their law admits a plurality of 
wives, but not of husbands. (R. v. Judoo, 6 Suth. Cr. 69; S.C. 2 
Wym. Cr. 48; Mad. H.C. Rul., 28th June 1870, (F.B.); S.C. Weir, 
127 [219]; Government of Bombay v. Ganga, 4 Bom. 330.) With 
some of the Hill tribes, for instance, the Todas on the Neilgherries, 
the case is just the opposite, each woman being the wife of all the 
brothers of the family. 


Where in the Bombay Presidency a custom was set up in the 
Talapda Koli caste that a woman might leave her husband without his 
consent and contract a valid marriage with another man, the High 
Court held that such a custom, even if proved to exist, was invalid, as 
being entirely itunes to the spirit of the Hindu law; that the second 
marriage was, therefore, invalid, and that the man who contracted it 
was punishable under s. 497. (R.v. Karsan, 2 Bom. H.C. 124. See, 
too, Khemkor v. Umiashankur, to rbtd. 381.) But in that case it 
was found as a fact that the prisoner did not believe that the woman 
had ceased to be the wife of her former husband. (R.v. Manohar, 5 
Bom. H.C.C.C. 18.) In another case, a custom was set up by virtue 
‘of which a man might marry a woman already married to another 
man, by paying a sum of Rupees 105 to the caste; this, also, was 
pronounced by the Bombay High Court to be void for immorality. 
(Uji v. Halhi, 7 Bom. H.C.A.C. 133.) And ina still later case where 
the caste had met and authorized the second marriage of a woman, 
whose first husband was still alive but a leper, the Court held that this 
was no defence to an indictment, though it was found as a fact that 
both parties bond fide believed that the second marriage was legal. 
(Rv. Bertha. 1 Bom. 347.) Ina Madras case, where a custom was set 
up as existing in Southern India, thata woman might divorce her hus- 
band for cause shown, such as impotence, drunkenness, or miscon- 
duct, and then marry again, the High Court confined itself to saying 
that the custom had not been made out. (Carasoo Nachiar v. Gov- 
ernment, O.S. 62 of 1866.) Ina casein Bombay a woman was in- 
dicted under this section for marrying again. The Court found that 
there was a custom among the Rajput Guzeratis to which she belong- 
ed, that a husband might divorce his wife for incontinence, and that 
he had in fact divorced her, but not for incontinence. They held, there- 
fore, that the divorce was invalid, and that the offence was made out, 
but inflicted a light sentence on the ground that all parties believed 
that the woman was free to marry again. (Empress v. Urni, 6 Bom. 
126.) An agreement made between natives of Assam, that a mar- 
riage which was about to take place should become void in certain 
events which were named, was eld to be invalid, as contrary to the 
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spirit of Hindu law and opposed to public policy. (Sitaram v, Mt. 
Aheeree, 11 B.L.R. 129; S.C. 20 Suth. 49.) 


The following case occurred in Madras. A Christian convert 
married a wife according to the rites of the Christian religion. He 
then relapsed into Hinduism and married a second wife, a heathen, 
according to Hindu usages, his first wife being still alive. The 
Sessions Judge convicted him under s. 494, but the conviction was 

uashed on appeal by the High Court. (3 Mad. H.C. Appx. vii; 

.C. Weir, 124, [217], 4 21d. Appx. itt.) ‘The Court said that it was 
evident that if the prisoner had really come under Hindu law, then his 
second marriage was not void by reason of the former having taken 
place, since the Hindu law permits of polygamy. If, however, he 
still continued under Christian law, then his marriage according to 
Hindu ceremonial was a mere nullity, and the second marriage was 
void from its inherent invalidity, and not by reason of the continuance 
of the former marriage. But in the converse case of a person alread 
married becoming a Christian and then marrying again, the crimt- 
nality of the act would depend upon his previous religion. If he 
had been a Mahometan, his apostacy would dissolve ibe marriage 
union, and, therefore, the second marriage would be valid, (Baillie 
Dig. 203.) But if he had been a Hindu, he could only re-marr 
lawfully, after complying with the requisitions of Act XXI of 1866. 
(Native Convert’s Mactiage Dissolution Act.) 


Under the corresponding English Statute (24 & 25 Vict. c. 100, 
s. 57, Cr. L.C.), it has been held that the offence 1s committed even 
though the second marriage is in itself void, independently of the 
fact of its being bigamous. There, the second marriage was invalid, 
as being within the prohibited degrees of affinity, and it was con- 
tended on the authority of an Irish decision (R. v. Fanning, to Cox) 
that the conviction was, therefore, wrong. This contention was 
overruled. Cockburn, C.J, said, 


“In thus holding itis not at all necessary to say that forms of marria 
unknown to the law, as was the casein Burt wv Burt, (2Z8.W. &T. 88 ; 38.C. 
299 L.J. P.& M 1338, a case of a Sectch marriaye cclebratel in Australia, no 
evidence being given that such marnayjes were recognized by local, law,) would 
suffice to bring a case within the operation of the Statute. We must not be 
understood t» mean that every fantastic form of marriage to which parties 
might think proper to resort, or that a marriage ceremony performed by au 
unauthorized pergou, or in an unauthorized place, would be a marrying within 
the meaning of the 57th section of 24 & 25 Vict. c 100. It will be time enough 
to dea) with a case of this description when it arises. It is sufficient for the 
present purpose to hold, as we do, that where a person already bound by an 
existing marriage goes through uform of marriage, known toand recognized b 
the law as capable of producing o valid marriage, for the purpose of a pretended 
and fictitious marriage, the case ia not the leas within the Statute by reason of 
any special circumstances, which, independently of tle bigamous character of 
the anddon 3 may constitute a legal disability in the particular parties, or make 
the form of marriage resorted to specially inapplicable to their mdividual cage.” 
(R. v. Allen, L.R. 1, C.C. 367.) 


The case of R. ». Fanning, thus formally overruled, was one where 
the second marriage, besides being bigamous, was void by Statute, 
as being celebrated by a Roman Catholic priest between a Protestant 
(who falsely represented himself to be a Roman Catholic) and a 
Roman Catholic woman. Suppose in India, where Hinde and 
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Mahometan marriages are recognized by law, a Christian married a 
Hindu or Mahometan woman, according to the rites of the Hindu 
or Mahometan law, would such a marriage, if bigamous, be indictable 
under s. 494? According to R. v, Fanning it would not. Accord- 
ing to R.v. Allen apparently it would, if the Christian represented 
himself to be, and might reasonably be supposed to be, a Hindu or 
Mahometan. Otherwise, the ceremonial would probably, even by 
the English Judges, be considered to be only “a fantastic form of 
marriage,’’ or to be celebrated by a person who could not have been 
considered to be authorized to perform it. 


It might also be suggested that the difference between the word- 
ing of s. 494, and of s. 57 of 24 & 25 Vict. c. 100, would lead to cases 
under it being governed by the decision in R. v. Sepa even by 
those who agreed with the actual decision in R. v. Allen. The 
English Statute runs, ‘‘ Whosoever, being married, shall marry any 
other person during the life of the former husband or wife, shall be 
guilty of felony.’” The Indian section punishes any one who, 
‘having a husband or wife living, marries in any case in which such 
martiage is void by reason of its taking place during the life of such 
husband or wife.’’ It might be -oalended, as it was held in Fanning’s 
case, that the Indian Statute did not apply if the second marriage 
was void from reasons other than the fact of its taking place during 
the continuance of the first marriage. This view might be supposed 
to derive some countenance from the language of Holloway, J., in 
the latter part of his remarks in the case in 3 Mad. H.C. Appx. vii; 
S.C. Weir, 124, [217]. My own opinion, offered, of course, with great 
diffidence, is, that the meaning and proper construction of both 
Statutes is the same, and that the phrase “void by reason of its 
taking place during the life of such husband or wife’’ is intended 
to mark the distinction between cases where polygamy is permitted 
by the law of India and cases where it is forbidden. I cannot 
think that it was intended to give a character of innocence toa 
bigamous marriage, merely because it violates two Statutes instead 


of one. 


At least two cases have occurred in India where Englishmen, 
married to Englishwomen, have adopted Mahometanism as their 
religion, and then proceeded to divorce their English wives accord- 
ing to the rules of Mahometan law, and to marry Mahometan wives 
according to Mahometan ritual. The question arises as to the 
criminality of such an act. It seems to me clearly to come within 
s. 494. The case is not in any way affected by the Madras decision 
as to the relapsed Hindu convert already cited. By the law of Eng- 
land, monogamy is an unalterable part of the status of every 
Englishman, and no change of religion, or even of domicile, can 
in the view of English law affect that status. (Story Confl. L. 
§ 1130-114; Hyde v. Hyde, L.R, 1, P. & D. 130.) Consequently 
the fact of conversion to Mahometanism, however genuine and 
sincere, could not in the case of an Englishman carry with it the 
tight to contract a polygamous union. Such a marriage would, in 
the language of s. 494, be absolutely void by reason of its taking place 
in the hfe of the former wife. 


It will be observed that in Skinner v, Orde, (14 M.I.A. 309, 324) 
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the High Court of Allahabad expressed doubts as to the legality of a 
second marriage by a Christian who had puss aa Mahometanism, 
and the Judicial Commuter said they were well warranted in enter- 
taining such doubts. There, however, the husband was evidentl 
notof English birth, and not subject to the incidents of an En lish 
status. His case therefore was very much weaker than that of the 
Englishman under consideration, and was in fact similar to that of 
the relapsed Hindu convert in Madras. 


The first proviso in the exception does not, I presume, exclude 
cases where a valid divorce may be affected without any judicial 
proceeding. For instance, the Mahometan law permits a divorce 
to take place under various circumstances, none of which calls for 
judicial interposition. (Macnaghten, M.L. 59, 296.) Under Hindu 
aw a woman may be divorced by her husband for adultery, and, in 
some of the lowest castes, the woman so divorced may marry again, 
(1 Stra. H.L. 52; 2 Mac. H.L 126.) According to the early Hindu 
law it would appear that even adultery had not the effect of severing 
the marriage tie, but that the husband was still under the obligation 
of maintaining his wife, though only upon a sort of starvation allow- 
ance. (2 Cole. Dig. 134-136. See Government of Bombay v, Ganga, 
4 Bom. 330.) 


Act XXI of 1866 provides for the case of native converts from 
Hinduism whose spouses remain hea hens, and refuse on account of 
the change of religion to continuc cohabitation. 


As to divorce in the case of Parsees, see Act XV of 1865, ss. 27-43, 
(Parsee Marriage and Divorce Act) and in the case of Christians, 
Act 1V of 1869, (Indian Divorce Act.) 


In cases not coming within the final proviso of the exception, all 
that is necessary to make out a primd facie case is to prove the two 
marriages, and thatthe first wife, or husband, was living when the 
second marriage took place. Of course, it would be open to the 
defendant to aiaw that through a mistake he supposed the first wife 
was dead. (Sees. 79, cute p. $8.) But in the case of a continual 
absence of seven years it has been held in England that the prose- 
cution must make out affirmatively that the defendant knew of his 
wife’s existence at some time during the seven years. (R. v. Curgerwen, 
L.R. 1, €.C. 1.) (see alsu R. uv. Jones, XI Q. B. D. 118.) The 
same rule appears properly applicable tos. 494. 

e 


Where a period of less than seven years has elapsed between the 
date at which the first wife was last heard of and the second marriage, 
there is no presumption either that she was alive, or that she was 
dead, at the date of the second marriage. Her continued existence 
at that date is a fact which must be made out by the prosecution 
like any other essential fact. Accordingly, where the parties sepa- 
rated in 1843 and the wife married again in 1847, and the Judge 
directed the jury that as there were no circumstances leading to an 
reasonable inference that the first husband had died, he must, there- 
fore, be presumed to have been living at the date of the second 
marriage ; this direction was held to be erroneous, and the conviction 
was set aside. (R.v. Lumley, L.R. 1, C.C. 196; see Phené’s Trusts, 
LR. 5, Ch. 139.) . 
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495. Whoever commits the offence defined in the 
last preceding section, having con- 
cealed from the person with whom the 

of the former gubsequent marriage is contracted the 
pouonvith whom fact of the former marriage, shall be 
| punished with imprisonment of either 
description for a term which may ex- 

tend to ten years, and shall also be liable to fine. 


496. Whoever, dishonestly or with a fraudulent 
Marriago core. intention, goes through the ceremony 


through with Of being married, knowing that he is 


fraudulent intent , 
without lewful 00t thereby lawfully married, shall be 
marriage. punished with imprisonment of either 


description for a term which may extend to seven 
years, and shall also be hable to fine. 


497. Whoever has sexual intercourse with a 
person who is and whom he knows, or 
Adultery. : , 
has reason to believe, to be the wife of 
another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to 
the offence of rape, is guilty of the offence of adul- 
tery, and shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. In such case 
the wife shall not be punishable as an abettor. 


Commentary. 


The strictness of proof of marriage which is required in all cases 
where its existence is an ingredient in the crime, is especially infper- 
ative in prosecutions under this section, where the fact of the mar- 
riage is not necessarily within the knowledge of the offender. In the 
case of R. v. Smith (4 Suth. Cr. 31, Cr. Let. 10) the High Court of 
Bengal ruled that “ the absence of denial, on the part of the accused, 
of such a point as marriage between the parties in a criminal trial for 
adultery, would not be sufficient to establish the existence of such. 
It was clearly the duty of the judge to have placed this most impor- 
tant point beyond doubt bY calling upon the prosecutor to produce 
the marriage certificate, or by some other evidence beyond his own 
statement, to satisfy the Court that he had legally entered into such a 
contract with the woman whom he declared to be his wife. The evi- 
dence of the woman was by no means conclusive, and should have 
been received with the greatest caution.”” In R.v. Wazira (8 B.L.R. 
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Appx 63; S.C. 17 Suth. Cr. 5) which was a prosecution under s. 498, 
the Court held that ‘the fact of their living together is sufficient to 
raise the presumption of their being man and wife. And it was for the 
prisoner to show that they were not married, and that Ghasita (the 
reputed husband) had no legal right to prevent her going away.’’ 
But this case was directly overruled by the same Court ina Full 
Bench decision, (Empress v. Pitambar Singh, 5 Cal. 366; Empress 
v. Kallu, 5 All. 233.) There, the prosecution being under s. 497, the 
only evidence of the nabs of the woman was the statement of the 
prosecutor ‘she is my wife by marriage,’ and the statement of the 
woman ‘1 am married to Somea’ (the prosecutor). ‘The Court held 
that this evidence was insufficient. ‘The Judges in their order of refer- 
ence called attention to s. 50 of the Indian Evidence Act, which, 
after providing that opinion expressed by conduct of persons with 
special knowledge is good evidence of relationship, goes on to state 
that such opinion shall not be sufficient to prove a marriage in pro- 
secutions under ss. 494, 495, 497 or 498 of the Indian Penal Code. 
It is obvious that repute arising from mere cohabitation ought not to 
be sufficient evidence in such cases. It 15 difficult to see why the 
evidence of the alleged husband and wife themselves, if given with 
sufficient particularity as to time, place and circumstances, and sub- 
ject to cross-examination, should not be enough to prove a fact of 
which they might possibly be the only available witnesses, and as to 
which their evidence, tf believed, is conclusive. 


The belief of the defendant as to the woman being the wife of 
another is a question of fact Where a husband brought a suit 
against his wife for restitution of conjugal mphts and a decree was 
ee in his favour, leaving her the option either to return to her 

usband or to pay him a sum of money, and she took the latter 
course after which the alleged adultery took place, it was held that 
the defendant might have believed the woman was free to marry, 2nd, 
if so, had committed no offence. (R_v. Manohar, 5 Bom H.C.C.C.17.) 


In a case in Calcutta (R. v. Ward, 1862) a question was raised in 
the course of the trial as to the evidence necessary to establish 
sexual intercourse. It was contended that the same proof was 
required as in the case of rape, ers., of actual penetration. (Ante 
p. 308.) ‘Phe point was reserved, but it became unnecessary to decide 
it. It is plain that the words in the explanation to s. 375 are limited 
to cases of rape, and also that the object of them was the same as in 
Statute 9. Geo IV, c. 74,5. 66, wre., to do away with proof of emission 
which used formerly to be required; the object of the provision is to 
limit, not to extend, the evidence for the prosecution. I conceive 
the rule will be exactly the same as it is in the Divorce Court, where 
intercourse is inferred from acts of guilty familiarity, or even from 
opportunities sought for, and created by, the parties under circum- 
stances which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code than in 
the English Divorce Court, for the wife can be called asa witness 
against the adulterer under s. 497, whereas she cannot in a suit for 
dissolution of marriage. But her admissions, or confessions, out of 
Court will not be evidence against him. (Robinson v, Robinson, 29 
L.J. Mat. 178.) 


Another question arises as to the nature of the evidence which will 
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amount to consent, or connivance, on the husband’s part. Inthe case 
of Allen v. Allen (30 L.J. Mat. 2) the law upon this point was laid 
down as follows: 


‘“To find a verdict of connivance, you muet be satisfied from the facts estab- 
lished in evidence that the husband so connived at the wife’s adultery as to give 
a willing consent to it. Was he, or was he not, an accessary before the fact P 
Mere negligence, mere inattention, mere dullness of apprehension, mere indiff- 
erence will not suffice; there must be an intention on his part that she should 
commit adultery. If such a state of things existed as would, in the apprehen- 
sion of reasonable men, result in the wife’s adultery—whether that state of 
things was produced by the connivance of the husband, or independent of it— 
and if the husband, intending that the result of adultery should take place, did 
not interfere when he might have done so to protect his own honour, he was 
guilty of connivance.” 


This ruling was almost literally followed by Sir Adam Bittleston in 
his charge to the jury, in R. », Molideen Lubbay, 3rd Madras Ses- 
sions, July 4, 1862. He ended by saying, ‘there must be a corrupt 
intention by acquiescence to assist in the commission of a crime.” 


But where the husband, after some angry discussion with his wife 
respecting the impropriety of her conduct, told her that she could not 
lead this life any longer, and that she must either give up her para- 
mour or give him up, and that she could not live with him any longer 
if she continued her intimacy with the former, after which she deli- 
berately left her husband, with full knowledge on his part that she 
was going to join the adulterer, and without his making any effort to 
prevent it, this was held not to amount to connivance. Sir. C. Cresswell 
Said, 

‘* ] cannot construe that into a willing consent that the adultery should be 
committed. It is an unwilling consent given because she would not comply with 
the condition that he insisted upon of giving up the improper intimacy. By 
connivance I understand the willing consent ofthe husband, that the husband 
gives a williug consent to the act, although he may not bean accessary before 
the fact ; that, although he does not take an active part towards procoring it 
done, he gives a willing consent and desires it to be done. What this man 
desired was, not that the act should not be done, but that she should not 
torment him by keeping up an intimacy of this character, and at the same time 


living with him as his wife, and that she should give up the one or other.” 
(Marries v. Marris, 31 L.J. Mat. 69; Glennie v. Glennie, 32 thid. 17.) 


The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the term, 
An unwilling consent is not aconsentat all. It is simply a submission 
to what is unavoidable. 


On the other hand, evidence of merely passive acquiescence ina 
state of adultery after full knowledge of it, and without taking any 
steps to procure redress, has been held to be evidence of consent 
amounting to connivance, so as to disentitle the acquiescing party to 
a dworce. (Boulting v. Boulting, 33 L.J. Mat. 33.) Because a 
divorce is only gragted when the applicant is feeling and sufferin 
under a sense of wrong, when the complaint is preferred. But it 
may be questioned whether under the Penal Code an ex post facto 
acquiescence can be used except as evidence of an acquiescence 
previous to the act. If there was no consent, or connivance, up to 
the time the act was committed, then the offence is complete, and it is 
difficult to see how it can be obliterated by any subsequent consent. 
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This section is intended to protect the husband's rights, and, there- 
fore, any consent, or connivance, which shows an abandonment by the 
husband of his claim to continence on the part of his wife will bar an 
indictment, even though the consent, or connivance, be to a different 
adultery from that which is specifically charged. Therefore, it is held 
that a consent to his wife’s adultery with one man is a bar to proceed- 
ings in the Divorce Court against another man, or against the same 
man for a subsequent act of adultery. (Gipps v. Gipps, 32 L..J. Mat. 
78; 33 tb:d. 161.) This rests on the presumption that an assent once 

iven continues. But a case might occur where a sinful wife might 

ecome reconciled to her husband, and resume a life of chastity, 
while he might resume his efforts to protect her virtue, and then, I 
conceive, the right to prosecute would revive. 


Can a second prosecution be maintained against the same man for 
adultery with the same woman, she not having in the meantime 
returned to her husband's protection? The case actually arose in the 
4th Sessions of 1864, Bombay, and //ore, J., directed the jury that 
the prosecution was maintainable, and that the former conviction was 
rather an aggravation of the offence. There, the woman had left her 
home before the first conviction, and lived in the prisoner’s house 
the whole time he was undergoing his sentence, and the adultery com- 
plained of in the second prosecution was committed in that house 
as soon as the prisoner was released. With great respect for the 
learned Judge | conceive that no prosecution was maintainable. 
As Lord Chelmsford said fin the case of Gipps v. Gipps, (33 L.J. 
Mat. 169), 


“It muat be borne in mind that the offence of adultery is complete in a singlo 
instance of guilty connection with a marricd woman. It is tho first act which 
constitutes the crime, and though the adulterous intercourse between the parties 
should continue for years there is not a fresh adultery upon every repetition of 
the guilty acts, mlihoagh all and each of them may furnish evidence of the 
adultery itself. The inference which J draw from this view of the subject ig, 
that ifa busband, having the right to divorce his wife for adultery, abandons 
that right in consideration of a sum of money received from the adalterer, he 
can never afterwards be a petitioner for a divorce on the ground of his wife’s 
criminal intercourse with the zame person.” 

It seems to be an equally leyitimate inference that a husband who, 
having aright to institute a prosecution for adultery, does so and 
enforces the full penalty of the law against the offender, cannot 
punish him a second time for a renewal of intercourse which inflicts 
no fresh injury upon himself. Of course, it would be different if he had 
condoned the offence, and taken the wife back again into his society. 


No Court shall take cognisance of an offence under s, 497 or s. 498 
except upon a complaint made by the husband of the woman, or in 
his absence by some person who had care of such woman on his 
behalf at the time when such offence was committed (Crim. P.C., 
s. 199). But the death of the husband does not terminate a prosecution 
which has been once instituted by him. (4 Mad. H.C. Appx. lv; S.C. 
Weir, 269.) As to withdrawal of the charge by the husband, see ante 
p. 195. The fact that the husband has appeared as a witness to 
prosecute a prisoner charged with committing rape upon his wife, 
does not amount to such a complaint by him as will sustain an 
alternative charge against the same prisoner for committing adultery 
with the wife. mpress v. Kallu, 5 All. 233). 
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498. Whoever takes, or entices away, any woman 
who is and whom he knows, or has 
Enticing or reason to believe, to be the wife of any 


taking away or de- 
taining withacri- Other man from that man, or from any 


minal intent a mar- 


ried woman. person having the care of her on behalf 

of that man, with intent that she may 
have illicit intercouse with any person, or conceals, 
or detains with that intent, any such woman, shall be 
punished with imprisonment of either description for 


a term which may extend to two years, or with fine, 
or with both. 


Commentary. 


The offence of taking away under this section is completed, ae 
the woman goes voluntarily away with the man, and even though he 
goes with her by her solicitation. 


“If, whilst the wife is living with her husband, a man knowingly goes away 
with her, in euch a way as to deprive the husband of his control over her, for 
the purpose of illicit intercourse, that is a taking from the husband within the 
meaning of the section. The wife’s complicity in the transaction is no more 
material on a charge under this section than it ia on a charge of adultery.” 
(R. v. Kumnrasami, 2 Mad. H.C. 331; 8.C. Weir, 128.) 


“fhe word ‘enticing’ implies some blandishment, or coaxing. 
Where the man and woman are perfectly agreed, the act of a third 
party who merely accompanies the woman from her husband’s house 


amounts only to an abetment.”’ (Rulings of Mad. H. C. for 1864 on 
s. 498. Sec also ante p. 303.) 


In a more recent case, where the Madras High Court reversed the 
conviction, they said, (4 Mad. H. C. 20; S.C. Weir, 130.) 


“Tho words of the section ‘conceals or detains’ may and were, we think, 
intended to be applied to the enticing and inducing a wife to withhold, or con- 
coal, herself from her husband, and assisting her to do so, as well as to physical 
restraint or prevention of her will or action. Depriving the husband of his 
proper control over his wife forthe purpose of illicit intercourse is the gist of 
the offence, just ag it is of the offence of taking away a wife under the same 
section (vide 2 Mad. H.C. 3381;8.C. Weir, 128, supra), and a detention occa. 


sioning such deprivation may be brought about simply by the influence of 
allurements aud blandishments. 


‘‘Hore, there is no reasonable evidence to show that the woman had not per- 
fect freedom to leave the house, or that any allurement, or persuasion, was 
required or used, to induce her to remain.” 


The taking ayey must be of a wife who is at the time living under 
the protection of her husband, or of some one acting on his behalf, 
though it is not necessary that she should be actually residing in the 
same house withsuch person. Therefore, a conviction was maintained 
when the prisoner had eloped with a wife from a house in Calcutta, 
hired for her by her husband, who was absent in Assam. The Court 
said, 

“* We cannot say as the Sessions Judge says, ‘that a wife is always the pro- 
perty of her husband, whether heis absent or present ;’ but we think it quite 
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clear that a wife living in her husband’s house, or in a house hired by him for 
her occupation and at his expensa, is during his temporary absence living under 
his protection, so as to bring the case within the meaning of s. $98, provided, of 
course, that the defendant knew, or had reason to know, that she was the wife 
of the mun from whose protection he took her, or on whose behalf the persou 
from whom he took her Rad charge of har, and alao provided that ho took her 
with the intent specitied in the Act To hold otherwise would be to declare the 
worst cases of seduction not punishable under the Penal Code,”’ (Matty Khan 
v. Mungloo, 5 Suth. Cr. 50; $.C 1 Wym. Cr. 45) 

The circumstance that the wife was being lodged, or maintained, at 
her husband’s expense appears to me quite immaterial, if she was 
living at the time under her husband’s control and protection, 
whether he were present or absent, and the defendant took her away 
from that control and protection. Suppose all the money belonged 
to the wife, this could make no difference in the crime of seduction, 

Where it is doubtful which of the offences enumerated in the 
section the accused has committed, the finding may be in the very 
words of the section, though such a finding should be avoided if 
possible. (R.v. Mothoora Nath, 22 Suth. Cr. 72.) 


As to the person who may prosecute under this section, see last 
paragraph of commentary to the preceding section. 


CHAPTER *¥X1 
OF DEFAMATION. 


499. Whoever, by words either spoken or intend- 
eeecenae: ed to be read, or by signs, or by visible 
representations, makes, or publishes 

any imputation concerning any person, intending io 
harm, or knowing, or having reason to believe, that 
such imputation will harm the reputation of such 
person, 13 said, except in the cases hereinafter ex- 


cepted, to defame that person. 


Explanation 1.—It may amount to defamation to 
impute anything to a deceased person, if the impu- 
tation would harm the reputation of that person if 
living, and is intended to be hurtful to the feelings 
of his family or other near relatives. 


Commentary. 

In order to bring within the term of this section defamatory matter 
relating to a deceased person, it will be necessary to show, not only 
that the deceased might have complained of it, but also that it was 
written, or spoken, with the intention of insulting his surviving rela- 
tions. I conceive that these words “intended to be hurtful, &c.,” 
must be taken as meaning an express and primary intention, as dig- 
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tinguished from a legal and implied intention. It would be indictable 
to rake up the vices of a dead man for the sake of deliberately 
wounding his family; but no statements, however injurious, would be 
criminal, if made in the course of a bond fide history, or biography, 
the subject of which was dead. As Lord Kenyon, C.]., said, in the case 
of R. v. Topham, (4 T.R. 122), 


‘* Now to say, in gencral, that the conduct of a dead person can at no time be 
canvassed; to hold that, even after ages ate passed, the conduct of bad men 
cannot be contrasted with the good, would be to exclude the most useful part 
of history, and, therefore, it muat be allowed that such publications may be 
made fairly and hovestly. But, let this be done whenever it may, whether 
soon or late after the death of the party, if it be done witha malevolent purpose, 
to vilify the memory of the deceased, and with a view to injure his posterity, 
then it is done with a design to break the peace, and then it is illegal.’ 


It is to be observed that throughout this chapter the offence 
of defamation depends upon the injury to the individual affected by 
the calumny, and not, as in the English law, upon any supposed tend- 
ency of the act to bring about a breach of the peace, (Report, 1837, 
P. 94-) 


Explanation 2.—It may amount to defamation to 
make an imputation concerning a company, or an 
association, or collections of persons as such. 


Commentary. 


The point referred to in this explanation was much discussed in 
the Nib Durpan case in Calcutta, (see infra) where one of the 

uestions that was argued was, whether a lbel upon the Indigo 

lanters was an indictable offence on account of the indefiniteness of 
the class libelled. According to English law, libels upon a body of 
men were indictable where they applied to the entire body, so that 
any individual of that body had aright to consider himself assailed, 
or where the tendency of the libel was to create a breach of the peace 
by exciting public indignation against a particular class. In the 
latter case, however, the offence consisted, not in the defamation of 
the individual, but in the seditious results which were likely to be 
brought about. 


For instance, where the libel in its terms only referred to “An 
East India Director,”? and was charged as being a libel on the East 
India Company, the objection was taken that this was not a libel 
against all the Directors. The Court held that under the circum- 
stances of the case it must be taken to be a reflection upon the whole 
body, and that this was a question of fact to be determined in the 
trial. As one of the Judges said, 


‘As it points out none in particular it muet reflect upon all, and create a die- 
trust of them in the public; and, therefore, I think the rule ought to be made 
absolute, and it will be hd the jury’s consideration whether it reflects upon all 
the Company.”’ (R. v. Jevour, 7 Mod. 400.) 


The same principle was applied in the case of R. v. Williams, where 
the libel affected the entire body of Clergy in Durham. (5 B. & A. 
595) But where the libel clearly only related to some of a class and 
there was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad. ‘The Court said, 
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‘the writing must descend to particulars and individuals to make 
ita libel’ (R. v. Orme, 3 Salk. 224; S C. 1 Ld. Raym. 486), that is, as I 
understand the words, the writing must be capable of being applied 
to specific individuals, either as being expressly referred to, or as 
being members of a class, the whole of which was stigmatised. (And 
see Le Fanu v. Malcolmson, 1 H.L. 637; Eastwood v. Holmes, 1 F. 
& F. 347.) This would seem to have been the ground of the decision 
in the Nil Durpan case ‘There, the pamphlet said, ‘I present the 
Indigo Planters’ mirror to the Indigo Planters’ hands. Now let 
every one of them, having observed his face, erase the freckle of the 
stain of selfishness from his forehead.’? Upon these words Sir B. 
Peacock 1s reported to have observed, . 


“This certainly appeara to me to represent to the Indigo Planters that if they 
look into this paper, they would see a trne representation each of himself. Is 
not this a reflection on a certain class? Each of them was to look at it to find 
his own picture.” 


And, again, the Chief Justice said, 


“Tt ig unnecessary to decide in this ease which of the Indigo Planters was 
alluded to in this publication, because every one of them is asked to look into 
the mirror, Any one of them could say —‘] am one of the men alluded to, and 
Ihave thereby suffered damages which [ wish to recover.’ Then comes the 
question as to the clause itself. Is this Court to be munudated with suits from 
each individual member of that clase? Has not the cliss itself a right to be 
protected in a criminal prosecution, to obviate the necessity of each party suing 
separately 2 I therefore think the class has been sufficiently deseribed.”’  (Bup. 
Court, Calcutta, July 24, 1861 ) . 

Where the particular individuals aimed at in the defamatory writ- 
ing were not expressed and could not be ascertained, the publication 
of the writing was still indictable if it had a tendency to create 
sedition, or disturbance, In one case the writing stated that a murder 
had been committed by several Jews who had recently arrived from 
Portugal, and who lived near Broad Street, in London. It was shown 
that in consequence of this libel several Jews who answered the 
description had been assaulted. Here, also, the objection was taken 
that no particular Jews were specified, and that the charge could not 
be taken as pointing to anv definite class. ‘The Court said, 


‘* Admitting an information for libel may be improper, yet the publication of 
this paper is deservedly puuishabie in an information for misdemeanour, and 
that of the highest kind; such sort of advertisements necessarily tending to 
raise tumults and disorders amony the people and inflame them with a universal 
spirit of barbarity against a whole edly of men, as sf guilty of crimes scarco 
practicable and totally incredible.’ (2 Swanst. 508 note.) 


The case of R. v. Burdett (4 B. & A. 314) where the indictment 
merely stated that the libel was published of and concerning certain 
troops, was also a case of a seditious libel, and the decision rested on 
the ground that the publication tended to excite disaffection against 
the C veninient. 


Seditious words, or writings, are now expressly provided for by 
s. 124A, ante p. 116. 


It seems to me that the effect of Explanation 2 is to leave the law 
just as it has hitherto been laid down by the English authorities. It 
is equally defamation to assail any person, or ahy company, associa- 
tion, or collection of persons. But in either case, the persons affected 
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must be ascertained, or ascertainable. It would be defamation to 
libel all the missionaries, all the doctors, or all the Brahmins of 
India. But I conceive that a satire would not be indictable which 
merely held up to reprobation the supposed misconduct of certain 
unidentified individuals of those classes, provided the individuals 
were not represented as being either co-extensive with the entire 
class, or fair specimens of the entire class. If the imaginary per- 
sonage 1s merely put forward as a type of some undefined portion of 
the class, no individual has been libelled, nor has any class been 
libelled. It would be defamatory to say that all doctors were quacks, 
that all missionaries were immoral, or that all Brahmins were dis- 
honest, but a fiction would not be libellous because it introduced an 
ignorant physician, an adulterous chaplain, or ascheming sheristadar. 


Explanation 3.—An imputation in the form of an 
alternative, or expressed ironically, may amount to 
defamation. 


Hzplanation 4.—No imputation is said to harm a 
person’s reputation unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral, or intellectual, character of that person, or 
lowers the character of that person in respect of his 
caste, or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state 
generally considered as disgraceful. 


Zllustrations. 


(a) Assays, “Z is an honest man; he never stole B’s watch;” 
intending to cause it to be believed that Z did steal B’s watch. This 
is defamation, unless it fall within one of the exceptions, 


(6) Ais asked who stole B’s watch. A points to Z, intending to 
cause it be believed that Z stole B’s watch. ‘This is defamation, 
unless it fall within one of the exceptions. 


(c) A draws a picture of Z running away with B’s watch, intend- 
ing it to be believed that Z stole B’s watch, This is defamation, 
unless it fall within one of the exceptions. 


Commentary. 


This section is a tremendous advance upon the English Criminal 
Law. Under the latter system, mere words not reduced to writing, 
will not support an indictment, unless they tend to produce some 
public injury, as by being seditious, or grossly immoral; or by being 
uttered toa Magistrate in the execution of his duty, which brings 
the administration of justice into contempt; or by being spoken as a 
challenge to fent a duel, which leads toa breach of the peace. (3 Russ. 
deme. he law in respect to written defamation was stricter 
though hardly even so strict as the present section, and yet the 
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practical enforcing of it has been found to be wholly impossible. 
Even at civil law, oral defamation was not actionable, unless it charged 
the plaintiff with an offence punishable at law, or imputed to him 
some contagious disorder which would exclude him from Society, or 
ascribed to hint misconduct or incapacity in his trade or profession, 
or unless some special damage could be shown to have arisen from it. 
(Broom Com. 762.) Under the present Code, however, any tandom 
dinner-table sarcasm may be treasured up, and made the subject of 
an indictment. It is obvious, too, what fatal facihty for malicious 
charges such a Jaw as this will produce. It will only be necessary 
to get one or two witnesses to swear to the use of a disparaging 
remark. Contradiction will be impossible, corroboration will be un- 
necessary, and as the charye implies nothing motally degrading, the 
shield of character, which in so many cases is the best protection 
against false accusations, will be worthless. [tis not too much to say 
that if the law of defamation as hud down in this Code were to be 
carried out, the whole population ot India would appear monthly at 
the dock. 


The language of s. 499, which speaks of words spoken or ratended 
to be read, and of makimy or publishing an imputation, would seem 
at first to imply that an imputation not actually divulged mieht be 
indictable, so that the mere tinding of a letter ina man’s desk mipht 
make him criminally hable, ‘This, however, ts not in my opinion the 
meaning of the clause. Phe definition contemplates two classes of 
people—those who produce slander, and those who promulgated the 
slander of others. But in neither case is there any slander at all ull 
the defamatory words have been communicated to some one else, or, 
at all events, placed in course of communication so as to be beyond 
the control of the party using them. Hence; the mere writing of a 
libel is no offence, for it may never be known to any one but the 
writer, and till itis known itas no more an imputation against any 
person than it was while the thoughts remained in his own breast, 
But the mere delivering over, ot parting with, the libel, with the 
imtent to scandalize another, is such an uttering, or publishing, of 
the defamatory matter as makes the offence complete. Accordingly ; 
the fact of posting a letter amounts to a publishing, and it makes no 
difference whether the letter was open or sealed. (R, wv. Burdett, 4 
B. & A. 143, 144.) Giving a letter to be copied is a publication. 
(Heckford v. Galstin, 2 Hyde, 274.) Sending a libel to a man’s wife 
is a sufficient publication. (Wenman v. Ashe, 22 [..J.C.P. 190; S.C. 
13 C.B. 836) But it is not so where the libel 1s only sent to the arty 
himself. (Phillips v. Bae 2 Esp. 624; Komul Chunder v. Nobin 
Chunder, 10 Suth. 184; Mohamed Ismail v. Mahomed Tahir, 6 
N.W.P. 38.) 


Where the article complained of has appeared in a newspaper, the 
readiest mode of proving publication is by the production from the 
office of the Magistrate or of the Court within whose jurisdiction the 
paper is published of the original declaration, or a certified copy of 
the declaration, which the printer and publisher are bound to make 
under Act XXV of 1867, s. 5, (Printing Presses and Newspaper) the 
production of which is sufficient evidence, unless the contrary is 
proved, that the person whose name is subscribed to the declaration 
was the printer, or publisher, of every part of the periodical whose 
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title corresponds with that of the periodical named in the declaration 
5.7.) The statement in the footnote of a newspaper that it is printed 
or published by such a person is not even primd facie evidence against 
him that it was so published. (R. 7. Stanger, L.R. 6 Q.B. 352.) 


‘The act must be done with the intention to harm, or the knowledge 
that harm would follow. No evidence will be required upon this 
point, where the words are themselves defamatory. As Holroyd, J., 
rematked in the case of R. v. Harvey, (2 B & C. 267), 


‘If the matter published was in itself mischievous to the public, the very act, 
of publishing is primd facie evidence to show that it was done malo animo, for 
when a publication having such an injurious tendency is proved, it is intended 
to have been done with a malicious intention, because the principle of law is, 
that » purty must, always be taken to intend those things and those effects which 
naturally grow out of the act done. If, therefore, the effects naturally flowing 
trom the act of publishing the libellous matter in this case were mischievous to 
the public, it follows that the Judge was bound to tell the jury that malice 
was, by law, to be inferred ; and that, having been proved which, according to 
the principles of law, made inference of malice necessary, the onus of rebutting 
thut inference was cast upon the defendant.’’ 


Malice, however, may be disproved by the defendant. He may 
show that the words do not in fairness bear the meaning put upon 
them, or that they are explained and cleared from their invidious 
construction by some other part of the same writing. And for this 
purpose, and conversely, tor the purpose of showing malice, the whole 
of the document, whatever it may be, must be read together. (Arch. 


667 ) 
Hirst Exception.—lt is not defamation to impute 
Tmputiion: ¢ anything which is true concerning any 
any truth which person, if it be for the public good that 


the public good re- : . 
quires to be made =the imputation should be made, or 


Or pHOHenes: published. Whether or not it is for 
the public good is a question of fact. 


Commentary. 


The truth of an accusation will not always be in itself a sufficient 
defence. Private life ought to be sacred, and where no advantage is 
to be derived from publishing abroad the vices of another, the fact 
that those vices exist will not justify the act. But there are certain 
cases in which a man’s private sins are a matter of public concern. 
It would be lawful to publish the infidel opinions ae a clergyman, 
though not of a physician; the adulterous practices of a physician, 
though not of a barrister. ‘hese are matters in which the private 
vice becomes material, as affecting the discharge of a public duty. 
(See Kelly v. Tinling, L.R. 1, Q.B. 699.) This section, however, is 
wholly unnecessary, since it is included in the Ninth Exception. 
Every case protected under the First will also be protected under 
the Ninth Exception, but not vice versd, since under the former clause 
the truth of the imputation must be established, which is not neces- 
sary under the latter. 


Second Exception.—It is not defamation to express 
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in good faith any opinion whatever 
respecting the conduct of a public ser- 
vant in the discharge of his public 
functions, or respecting his character, so far as his 
character appears in that conduct, and no further. 


Public condact 
of public servants. 


Commentary. 


Here, again, the law as laid down by the Code differs from the 
English criminal law, though, on this occasion, on the side of lenity. 
By English law, you might criticise the acts of a public servant, but 
you might not disparape his character; you might say that: parti 
cular conduct was unwise, impolitic, ot legal, but you night not 
say that the official behaved corruptly, maliciously, or treasonably. 
(Sée R. v. Lambert, cited 1 Russ. 337) 


Under the present Code, however, any fair criticism which rested 
upon inferences drawn from public acts would be privileged, pro- 
vided there was no mis-statement of the facts from which the infer- 
ences were drawn, (Popham wv Pickburn, 31d. J. ex. 123, 136; 
S.C.7 H. & N.8g1, nor only anincomplete and misicading statement 
of the truth. (Empress v. Nakde, 4 Bom 298.) 


The words “in good faith’? are dcuned bys. 52, (ante p. 28) as 
involving due care and attention. 


As tothe burthen of proof, in cases where an imputation ts justified 
on the ground that it was made in good faith, the following tematks 
of the original Commissioners may be cited with advantage. 


‘“ Whether an imputation be or be not made in good faith is a qneation for 
the Courts of law. The burthen of the poof will lie sometimes on the person 
who bas made the imputation, and sometimes on the person on whom the 
imputation hus been thrown. No general rule can be laid down. Yet scarcely 
any case conld arise respecting which a sensible and impartial Judge would feel 
any doubt. If, for example, a public functionary were to prosecute for 
defamation & writer who hag described him in general tevms as incapable, the 
Court would probably require the wrosecutor to give some proof of bad faith. 
If the prosecutor had no such preof to offer, the defendant would be acquitted. 
If the prosecutor were to prove that the defendant had applied to him for 
money, had promised to write to his praise if the money were advanced, and 
had threatened to abuse him 1f the money were witbbeld, the Court wonld pro- 
bably be of opiuiou that the detendant had not written in good faith and would 
convict him. 


‘On the other hand, if the imputation were an imputation of some particular 
fact, or an imputation which, though general in form, yet implied the truth of 
some particular fact which, if true, might be proved, the Court would, proba- 
bly, bold tbat the burden of proving good faith lay on the defendant. Thus, if 
a person were to publish that a Collector was in the habit of receiving bribes 
from the Zemindars of his district, and were uvable to specify a single case, or 
to give any authority for his assertion, the Courts would probably be of opinion 
that the imputation had not been made iu good faith.” (Report, 1837, p. 103. 
See Empress v. Ramanand, 3 All. 664.) 


By Act XVIII of 1862, 6. 27, (H.C. Crim. Law Amendment Act) it is pro- 
vided, that ‘‘in proving the existence of circumstances asa defence under the 
20d, 3rd, 5th-10th exceptions to this section, good taith may be preaumed unless 
the contrary appear.”’ 
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Third Hxception.—It is not defamation to express 
in good faith any opinion whatever 
respecting the conduct of any person 
any public ques; touching any public question and re- 
| specting his character, so far as his 
character appears in that conduct, and no further. 


Illustration. 

It is not defamation in A to express in good faith any opinion 
whatever respecting Z’s conduct in petitioning Government on a 
public question, in signing a requisition for a meeting in a public 
question, in presiding or attending at such a meeting, in forming or 
joining any society which invites the public support, in voting or 
canvassing for a particular candidate for any situation in the efficient 
discharge of the duties of which the public is interested. 

See Henwood v, Harrison, L. R.7, C. P. 606. Empress v. McLeod, 
3 All. 342. 

Fourth Keception.—It is not defamation to publish 


Publication of & Substantially true report of the pro- 
eorte tCon, ceedings of a Court of Justice, or of 


ceedings of Cuourts 


of Justive. the result of any such proceedings. 


Commentary. 

It is not necessary that everything should be given verbatim, that 
every word of the evidence, of the speeches, and of the Judge’s charge 
should be inserted, if the report is substantially fair and correct. 
(Hoare v. Silverlock, g C.B. 20; Andrews v, Chapman, 3 C. & K. 
386.) But it is plain that a mere one-sided version, as, for instance, 
giving the speech for the prosecution and not that for the defence, the 
examination, but not cross-examination, would not come under this 
rule, And, accordingly, where the report contained merely a short 
summary of facts,and then gave the speech of the defendant’s 
counsel, containing some obnoxious remarks, a plea that the libel 
was ‘in substance a true and accurate report of the trial’ was held 
insufficient, as it appeared upon the face of the declaration that the 
libel did not contain a true and accurate report of the trial, since it 
neither detailed the speech of the counsel for the plaintiff, nor the 
evidence, nor even the whole of the speech of the counsel for the 


defendant. (Her Ltttledale, J., Flint v. Pike, 4 B. & C. 482.) 


Proceedings introductory to, and in aid of, the final investigation 
by a Court of Justice are privileged. For instance, the examination 
i a witness on commission, or de bene esse; so, in England, the pro- 
ceedings held in jail, before a registrar in bankruptcy, upon the 
examination of a debtor in custody. (Ryalls v. Leader, L.R. 1, 
Ex. 296.) 


This privilege has been held not to extend to reports of the pro- 
ceedings at public meetings. This was so decided ina recent case 
(Davidson v. Duncan, 26 L. 1.2.8. 104; S.C. 7 E. & B, 229), where 
Lord Campbell, C, J., remarked, 
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“At such meetings there may be a great namber of things spoken which are 
perfectly relevant, but are highly injurious tothe character of others, ond if » 
tair report of such statements ig justifiable, in what condition woald the injured 
party be, as he would have no opportunity of vindicating his character? We 
have no right to extend this privilege beyond what is ulready established. All 
we have to do is to see whether, aa the law now stands, a party who is calumni- 
ated in this manner is without remedy; and I think he is not.’ 


Similar decisions were given, where the libels complained of were 
contained in reports of the Meee ty of a Parish Vestry, (Popham 


v. Pickburn, 31 L J. Ex. 133; S.C. 7 H. & N. 891,) and of a meeting 
of Poor Law Guardians, (Purcell v. Sowler, 2 C.P.D. 215.) 


It has, however, been suggested that the principle on which 
Davidson v. Duncan was decided may require qualification, and it 
has been expressly ruled that the conduct of persons taking part in 
a public meeting, on an occasion of general interest, may be made 
the subject of fair and bond fide discussion, and that unfavourable 
comments upon such conduct will be privileged. (Davis ». Duncan, 


L.R. g, C.P. 396.) 


Explanation. —A Justice of the Peace, or other 
Officer holding an enquiry in opeu Court preliminary 
to a trial ina Court of Justice, is a Court within the 
meaning of the above section. 


Commentary. 


This is a relaxation of English law, which formerly did not sanction 
the reporting of preliminary, or er parte, proceedings, such as those 
before a Coroner, Magistrate, Commissioner, or the like, unless they 
terminated in an acquittal. (Lewis v. Levy, 27 L.J.0 B. 2825 S.C, 
EB. & E. §37) Practically, however, every newspaper in England 
is full of such reports, and no one ever thinks of indicting them. 
The rule itself, too, has been recently discredited. (Wason v. Walter, 
L.R. 4, O.B. 94; Usill ». Hales, 3 C.P.D. 319.) 


Fifth Exception.—It is not defamation to express 
in good faith any opinion whatever 
Merits of a case . , yoo 
decided ina Court Yespecting the merits of any case, Civil 
of Justice ; or con- ae ee . ; 
Suet of witnesses OF Criminal, which has been decided 
and others con- by a Court of Justice, or respecting 
cerned therein. 
the conduct of any person as a party, 
witness, or agent, in any such case, or respecting 
the character of such person, as far as lus character 
appears in that conduct, and no further. 


Illustrations. 


(a2) A says, “I think Z’s evidence on that trial is so contradic- 
tory that he must be stupid or dishonest.” A is within this excep- 
tion if he says this in good faith, inasmuch as the opinion which he 


o3 
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expresses respects Z’s character as it appears in Z’s conduct as a 
witness, and no further. 


(6) But if A says, “I do not believe what Z asserted at that 
trial, because I know him to be a man without veracity,’’ A Is not 
within this exception, inasmuch as the opinion which he expresses 
of Z’s character is an opinion not founded on Z’s conduct as a 
witness. 


Commentary. 

This section appears principally to aim at the opinions expressed 
upon a case after its decision. The privilege of parties, counsel, and 
witnesses in judicial proceedings will probably come under the 
Ninth Exception. 

Siath Hxception.—It is not defamation to express 
in good faith any opinion respecting 
the merits of any performance which 
its author has submitted to the judg- 

ment of the public, or respecting the character of 
the author so far as his character appears in such 
performance, and no further. 


Explanation.—A performance may be submitted 
to the judgment of the public expressly, or by acts 
on the part of the author which imply such submis- 
sion to the judgment of the public. 


Illustrations. 


(2) A person who publishes a book submits that book to the 
judgment of the public. 


(2) A person who makes a speech in public submits that speech 
to the judgment of the public. 


(c) An actor, or singer, who appears on a public stage submits 
hisacting, or singing, to the judgment of the public. 


(d) <A says of a book published by Z, “ Z’s book is foolish, Z must 
be a weak man, Z’s book is indecent, Z must be a man of impure 
mind.” A is within this exception if he says this in good faith, inas- 
“much as the opinion which he expresses of Z respects Z’s character 
only so far as it appears in Z’s book, and no further. 


(e) But if A says, “I am not Buepniced that Z’s book is foolish 
and indecent for he is a weak man and a libertine,”’ A is not within 
this exception, tnasmuch as the opinion which heexpresses of Z’s 
character is an opinion not founded on Z’s book. 


Commentary. 


Handbills, posted up, or distributed, in public, come within this 
exception. (Paris v. Levy, 30 L.J.C.P. 11; BC. 9 C.B.N.S. 342.) 


The extent to which criticism in the public press may be pushed 
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was much discussed in the case of Campbell v. Spottiswood, (32 
L.J.Q.B. 185; S.C. 3 B.& S. 769.) There, the plaintiff, who was 
the proprietor and editor of a religious paper called the British 
Ensign, had published a series of letters in which he strongly 
advocated the conversion of the Chinese, and as a means towards 
that end called iit the public to purchase 100,000 copies of the 
British Ensign. He also, from time to time, referred by name to 
persons who supported his paper, one of them in particular being a 
subscriber to the startling extent of 5,000 copies. ‘The alleged libel 
was contained tn an article in the Saturday Review, which embodied 
two distinct insinuations, first, that the subscription list was fictitious, 
and fabricated for the purpose of decoying genuine subscribers : 
secondly, that the plaintiff was putting (Gee religious aims and 
motives, solely for the purpose of selling his paper and filling his 
own pockets. The jury found a special verdict, that both insinu- 
ations were untrue, but “that the writer of the article did believe 
the imputations in it to be well founded.”’ 


Upon a motion to set aside the verdict it was held, frst, that a 
writer in a public periodical has no other right than that of any other 
person of pasty discussing the public acts or writings of another: 
secondly, that although criticism of this sort is a man's right, it 1s 
not his duty, in the sense in which it is a duty to speak unreservedly 
in giving a character to a servant, or in bringing the conduct of a 
subordinate to the notice of his official superior, and, therefore, that 
such criticism is not ‘‘a privileged communication.’”’ ‘Therefore, 
thirdly, that where the statements are in their nature defamatory, 
malice inlaw will be assumed, and that whatever the intention, or 
belief, of the writer may have been, the only defence is to prove that 
the fi dnecrtg are true. Had this article been made the subject of 
an indictment under the Penal Code, I imagine that the second 
imputation might have been justified under the Sixth Exception, if 
the jury were of opinion that the letters commented on were tai-ly 
susceptible of the inference drawn from them by the reviewer; but 
that no such justification could have been advanced for the first 
imputation, since nothing in che letters themselves could properly 
support the assertion that the alleged subscribers were mythical 


persons. 
Seventh Exception.-—It is not defamation in a per- 
eae son having over another any authority, 
in good faith by either conferred by law, or arising out 

Spar aatheate of a lawful contract made with that. 
prep eneieee other, to pass in good faith any cen- 
sure on the conduct of that other in matters to which 


such lawful authority relates. 


Illustration. 


A Judge censuring in good faith the conduct of a witness, or of an 
officer of the Court ; a head of a department censuring in good faith 
those who are under his orders; a parent censuring in good faith 
a child in the presence of other children; a schoolmaster, whose 
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authority is derived from a parent, censuring in good faith a pupil in 
the presence of other pupils; a master censuring a servant in good 
faith for remissness in service; a banker censuring in good faith the 
cashier of his bank for the conduct of such cashier as such cashier— 
are within this exception. 


Commentary. 


In the case of Dawkins v. Lord Paulet (L.R. 5, Q.B. 94) it was held 
by three Judges, in opposition to the opinion of Cockburn, C.J., that 
no action would lie by an inferior officer against his superior for 
reports upon his conduct written by such superior in the ordinary 
course of his military duty, even though they were written malici- 
ously and without teasonable, or probable, cause. The words 
‘in good faith’? contained in this section show that the view taken 
by the Chief Justice is the one which is to be applied to its con- 
struction. 


Highth Exception.—It is not defamation to prefer 
in good faith an accusation against 
Accuration pres any person to any of those who have 


red in good 


tow auly lawful authority over that person, 
red porson. with respect to the subject-matter of 
accusation. 


Zllustration, 


If Ain good faith accuses Z before a Magistrate ; if A in good 
faith coniplains of the conduct of Z, a servant, to Z’s master; if A in 
good faith complains of the conduct of Z, a child, to Z’s father, A is 
within this exception. 

Commentary. 


Communications of this sort have been held to be privileged, even 
though the person addressed was not the official superior of the party 
complained of, and had not the power to remove him, provided he 
was a person whose official position made it his duty to enquire into 
the alleged misconduct. (Harrison v. Bush, 25 L.J.Q.B. 29, over 
ruling in this respect Blagg v. Sturt, 10 O.B. 899.) 


,, Where, also, a privileged communication has been made, in conse- 
gence of which an enquiry takes place, everything that is said or 
written bond fide and relevant to the enquiry and in furtherance 
of it is equally privileged. (Beatson v. Skene, 29 L.J. Ex. 430; 


Ninth Eeception.—It is not defamation to make 
an imputation on the character of 

Imputation ®20ther, provided that the imputa- 
made ingoodfeith tom be made in good faith for the 
protection of his protection of the interest of the per- 
son making it, or of any other person, 


or for the public good. 
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Illustrations. 


(a) A, a shopkeeper, says to B, who manages his business, “ Sell 
nothing to Z unless he pays you ready money for 1 have no opinion 
of his honesty.’ A is within the exception if he has made this 
imputation on Z in good faith for the protection of his own interest. 


(6) A,a Magistrate, in making a report to his superior officer, 
casts an imputation on the character of Z. Here, if the imputation 
is made in good faith and for the public pood, A is within the 
exception. 


Commentary. 


Under this head will come the privilege of Counsel, to wham the 
greatest latitude is allowed in the conduct of a cause. As Holroyd, 
J.. observed in an action against Sir James Scarlett, 


‘* No action is maintainable againat the party, nor, consequently, against the 
counsel, whois in a similar situation, for words spoken in aw course of justice, 
If they be fair comments upon the evidence and be relevant to the matter in 
issue, then unless express malice be shown the occasion justifies them, If, 
however, it be proved that they were not spoken bond de, or exproae malice be 
shown, then they may be actionable At. least, our jndgment in the presont 
case dova not decide that they would not bese. (Hodgson v. Scarlett, 1B. & 
A. 246.) 

An attorney acting as a counsel 1s similarly privileged (Mackay », 
Ford, 29 LJ. Ex. qog; S.C. 5 1b. & N. 702), anda Vakeel in the 
Mofussil would come under the same rule (See Act I of 1872, 5. 150, 


Ind Ev.) 


Nor can any words, however defamatory and libellous in themselves, 
be made the pround of an indictment by English liw when used in 
an afhidavit made in any judicial proceeding, or in a defence made by 
a party tosuit. (Henderson v. Broomhead, 28 L.J. Ex. 360; S.C. 4 
H & N. 569; Hodgson a Scarlett, 1 BL & A. 240, 244. See Bank of 
British North America v7. Strong, 1 App. Ca, 307.) 


The privilege of witnesses at a trial is even stronger, because they 
only speak in reply to auestions put to them, which they cannot 
refuse to answer, and since there is an express remedy by indictment 
for perjury if they say anything which they know to be untrue. 
Hence, it has been held in England that even an action for damages 
will not lie against a witness for anything he said in his evidence, 
even though the statement be false and defamatory, and uttered 
maliciously, and without reasonable and probable cause for believing 
it to be true, and though the plaintiff has suffered damages in conse- 
quence of it. One result, as Ferzs, C.J., pointed out, < 


“‘ Would be this, that ina civil enit yon would be trying a witness for perjury 
on the evidence of one witness, which you cannot do ina criminal proceeding 
without the evidence of two.’’ (Revis rv. Smith, 25L J.C.P 195; Acc. Dawkins 
a, Ld. Rokeby, L.R. 8, Q.B 255; afd. L.R.7. H.L. 744; Seaman v. Netherclift, 
1C.P.D. 540. And in the P.C. Gunnesh Dutt v. Mugneeram, 11 B.L.K. 821; 
§.C. 17 Sath. 283,) 


And so it was held with regard to language used by a Coroner in 
addressing a jury (Thomas wv. Chirton, 31 L.J.Q.B. 139; S.C. 2 B. & 
S. 475), and by a County Court Judge while trying a case Scott », 
Stansfield, L. R. 3, Ex, 220.) 


But the insertion of the words “in good faith’? makes the rule 
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more stringent under the Penal Code. Accordingly, it has been held 
in Bengal that a charge will lie against a person for defamatory 
expressions used by him against his prosecutor, while he was a 
defendant in a criminal case, when those expressions were not used 
with “due care and attention.”? (R.v. Pursoram, 3 Suth. Cr. 45, 
reviewing judgment in 2 Suth. Cr. 36; S.C.5 R.J. & P.q2; R.v. 
aaa 9 Bom. H.C. 459; Abdul Hakim ». Tej Chandar, 3 All, 
15.) 

Where the defendant, the President of an Insurance Company, 
informed the superiors of the plaintiff, who was the captain of a 
ship, that if the plaintiff was continued in the command thereof his 
company would not insure the ship, the defendant bond fide having 
reason to believe that the plaintiff was of intemperate habits—the Privy 
Council held “ that the representation made by the Society was clearly 
one made in the conduct of its own affairs, ania matter in which their 
own interest was concerned.”’ (Hamon vw. Falle, 4 App. Ca. 247.) 


It is singular that the right to publish with impunity a report of a 
parliamentary debate, which contains matter defamatory of an indivi- 
dual, should not have been established till quite recently. It has now, 
however, been settled that such a right does exist, on the same ground 
as that which justifies the publication of proceedings in a Court of 
Justice, vis., the advantage of publicity to the community at large. 
(Wason v. Walter, L.R. 4, O.B. 73.) 


Where, after an election, the agents of one candidate transmitted 
to the agents of another candidate a certificate, stating that the latter 
had been guilty of bribery, this was held not to be privileged. (Dicke- 
son v Hilliard, L.R. 9, Ex. 79.) It is obvious that no benefit to the 
public, or to the defeated candidate, could arise from the assertion 
that the successful candidate had been guilty of bribery. It was not 
a necessary step towards taking proceedings to set aside the election, 
and the person to whom it was made had no jurisdiction over the 
supposed guilty party. 


Tenth Keception.—It is not defamation to convey 
‘a caution in good faith to one person 


Caution intended 1 : ; 
iocthe cosd ct te against another, provided that such 


person to whom it Caution be intended for the good of 


the pobiegcod” ~=« the person to whom it is conveyed, or 


of some person in whom that person 
is interested, or for the public good. 


Commentary. 


There are many occasions in private life in which it is absolute] 
necessary to give one’s aa freely of others in a manner which 
may be very injuriousto them. As Lord Ellenborough, C.J., said in 
a case which has already been frequently referred to (Hodgson z. 
Scarlett), 

**The law privileges many communications, which otherwise might be con- 
sidered as calumnious, and become the subject of an action. In the case of 
master and servant, the convenience of mankind requires that what is said in 
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fair communication between man and man, upon the subject of eharacter, 
should be paclened if made bond fide and without malice. If, however, the 
rty giving the character knows what he says to be untrue, that may deprive 
im of the protection which the law throws around such cummunications.”’ 
(1B. & A. 240.) 

And, so, the rule has been laid down, “that if the circumstances 
bring the Judge to the opinion that the communication was made in 
the discharge of a moral, or social, duty, or on the ground of an inter- 
est in the party making it with a corresponding interest in the party 
receiving it, and that the words which passed were delivered in the 
honest belief that the party was performing his duty in making the 
communication, the Judge is to say that the action tails.” (Per £rle, 
C.J., Whitely «. Adams, 33 L.J.C.P. 89, 491; S.C. 15 C.B.N.S. 392; 
Cowles v. Potts, 34 LL J.O.B. 247; Lawless v. Anglo-Egyptian Co., 
L.R. 4, O.B. 262; Wren v. Shield, /b1d. 730.) See, also, a very full 
discussion of the law in Henwood v. Harrison, L.R. 7, C.P. 606; 
Hart v. Gunpach, L.R. 6, H.L. 439; Laughton v. Bp. of Sodor and 
Man, /éid. 495; Hamon v. Falle, 4 App. Ca. 247. 


And, so, 


‘* Words apoken bona pide, by way of moral advice, are privileged ; as, if a man 
write to u father advising him to have better regard to his children, and usin 
scandalous words, it isonly reformatory, and shall not be intended to be a libel, 
But if, in such a case, the publication should be in a newspaper, though the 
pretence should be reformation, it would be libellous.” (Roscoe, 488 ; Somervill 
v, Hawkins, 20 LJ.C.P 131; 8.C, 10 C.B. 583 ) 


For, in the latter case, the injury done by spreading the evil report 
is greater than the object in view requires. And it is as well to 
observe, that the privilege extended to all such communications goes 
no further than necessity involves. That which it may be quite 
justifiable to say, or write, to a particular person will become libel- 
tok if spread abroad to the world: Even in the case of a member of 
Parliament who publishes an amended version of his speech, he is 
liable for that, though he might have spoken the same words in his 
place with impunity. (R.v. Fleet, 1 B. & A. 384.) 


And, so, a printed letter: by a clergyman, professing to warn his 
parishioners against a new school on the ground that the school- 
master was acting in opposition to his authority, was held not to be 
privileged. (Gilpin v, Fowler, 23 L.J.Ex. 152.) 


On the same ground, a letter stating the conduct of a dismissed 
servant, which might have been considered privileged if it had been 
limited to a recital of facts, was held to have lost that privilege, 
inasmuch as it contained expressions about the plaintiff being a 
raving madman, and other expressions which were, in the opinion of 
the Court, excessive. (Fryer v. Kinnersley, 33 L.J.C.P. 96; S.C. 15 
C.B.N.S. 422.) In England, where the occasion justifies impu- 
tations which are themselves defamatory, the use of language more 
violent than is necessary 1s evidence of malice, but not conclusive, 
and if malice is in fact negatived the privilege is not taken away. 
(Cowles v. Potts, 34 L.J.O.B. 247, 250; Spill» Maule, L.R. 4, Ex. 
232.) But under the Penal Code such expressions would lose their 
privilege if used without that “due care and attention’? which is 
essential to ‘‘ good faith.” (See ante p. 415.) 


Where a communication which is privileged as regards the persons 
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by whom and to whom it is addressed, necessarily contains a defama- 
tory statement against a third person, this is also privileged. For 
instance, when a parishioner mentioned to the rector of his parish 
a public rumour which imputed fraud to him and to his solicitor, the 
parishoner was held to have a good defence to the action brought by 
the solicitor. (Davies v. Shead, L.R. 5, Q.B. 608.) 


500. Whoever defames another shall be punished 
with simple imprisonment for a term 
for which may extend to two years, or 

with fine, or with both. 


501. Whoever prints, or engraves any, matter, 
saute knowing, or having good reason to 
rinting ier believe, that such matter is defamatory 
be de- of any person, shall be punished with 
simple imprisonment for a term which 


may extend to two years, or with fine, or with both. 


502. Whoever sells, or offers for sale, any print- 

ed, or engraved, substance containing 

Salo of printea Gefamatory matter, knowing that it 

or engraved sub- contains such matter, shall be punished 
stance containing : ° ° , 

defamatory mat- With simple imprisonment for a term 

we which may extend to two years, or 


with fine, or with both. 


CHAPTER XXII. 
OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 


503 Whoever threatens another with any injury 
to his person, reputation, or property, 
or to the person, or reputation, of any 
one in whom that person is interested, 

with igtent to cause alarm to that person, or to cause 
that Lae to do any act which he is not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits cri- 
minal intimidation. 
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Commentary. 


The word injury is defined bys. 44 (ante p. 29) as denoting any 
harm illegally caused to another. Therefore, it will not be an offence 
to threaten another with an action, or indictment, which might law- 
fully be preferred against him, (R. v. Moroba, 8 Bom. H.C.C.C. 101.) 
Though if he obtained money by the threat, it would apparently be 
punishable under s. 388, and s. 213. 


The threat need not be directly addressed to the party whom it is 
intended to influence. It is sufficient, although it is addressed to 
others, if it is intended to reach the cars of the party threatened, 
and is used with any of the intentions stated in the section, (Rulings 
of Mad. H.C. of 1865, on s. 503; S.C. Weir, 132 [226].) 

Ezplanation.—A threat to injure the reputation 
of any deceased person in whom the person threat- 


ened is interested, is within this section. 


Lllustration. 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to burn B’s house. Ais guilty of criminal intimidation, 
504. Whoever intentionally insults, and thereby 
gives provocation to any person, in- 
intentto tending, or knowing it to be likely, that 
_ guch provocation will cause him to 
break the public peace, or to commit 
any other offence, shall be punished with imprison- 
ment of either description fora term which may 

extend to two years, or with fine, or with both. 


Commentary. 


See as to the summary jurisdiction of the Magistrates, over offences 
under this section and 5. 506, Crim, P.C., s. 260 (1), 


505. Whoever circulates, or publishes, any state. 
ment, rumour, or report which he 
knows to be false, with intent to cause 
to cause mutiny oF any officer, soldier, or sailor in the 
an te a6 Army or Navy of the Queen to mu- 

tiny, or with intent to cause fear or 
alarm to the public, and thereby to induce any per- 
son to commit an offence against the State or against 
the public tranquillity, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both, 

a4 
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506. Whoever commits the offence of criminal 
oa intimidation shall be punished with 
unishment for. ‘ : eps 
criminal intimida- imprisonment of either description for 
ae a term which may extend to two years, 
or with fine, or with both; and if the threat be to 
uns cause death or grievous hurt, or to 
at be to . 
eauge death or cause the destruction of any property 
grievous hurt, de. by fire, or to cause an offence punish- 
able with death, or transportation, or with imprison- 
ment fora term which may extend to seven years, or 
to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 
507. Whoever commits the offence of criminal 
intimidation by an anonymous commu- 
nication, or having taken precaution 
anonymous com- to conceal the name or abode of the 
) person from whom the threat comes, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
in addition to the punishment provided for the offence 
by the last preceding section. 


508. Whoever voluntarily causes, or attempts to 
cause, any person to do any thing 

inden tee, Which that person is not legally bound 
to believe that he to do, or to omit todo anything which 
an object of the he is legally entitled to do, by induc- 
divine displea-__ ing, or attempting to induce, that per- 
son to believe that he, or any person in 

whom he is interested, will become or will be rendered, 
by some act of the offender, an object of divine dis- 
pleasure if he does not do the thing which it is the 
object of the offender to cause him to do, or if he 
does the thing which it is the object of the offender 
to cause him to omit, shall be punished with impri- 
sonment of either description for a term which may 

extend to one year, or with fine, or with both. 
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lllustratrons. 


(a) Asits dhurna at Z’s door with the intention of causing it to 
be believed that by so sitting he renders Z an object of divine dis- 
pleasure. A has committed the offence defined in this section. 

(5) A threatens Z that unless Z performs a certain act, A will kill 
one of A’s own children, under such circumstances that the killin 
would be believed to render Z an object of divine displeasure. jN 
has committed the offence defined in this section. 


Commentary. 


The words “by some act of the offender’? must be read with the 
verb *‘become,’”’ as well as with the verb ‘‘be rendered,’’ otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal, It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland 
within my memory. 


509. Whoever, intending to insult the modesty 
Wecios eae of any woman, utters any word, makes 
ture intendedto any sound or gesture, or exlnbits any 
inauit the modesty object, intending that such word or 
sound shall be heard, or that such ges- 

ture or object shall he seen by such woman, or in- 
trudes upon the privacy of such woman, shall bo 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 


Commentary. 


This section assumes the modesty of the woman and an intention 
to insult it; therefore no offence will have been committed where the 
woman is of a profession, or character, which negatives the existence 
of scrupulousness. Nor, I conceive, would there be any offence, 
even though the woman were virtuous, if, under the circumstances of 
the case, the man bond fide and reasonably believed that his advances 
would be well received and would lead to ulterior results. For in 
such a case his intention would be not to insult, but to solicit or 
excite. It is obvious, too, that each case must be judged of according 
to the degree of intirmacy and the rank of life of the parties. That 
which would be an insult to the modesty of the lady might be none in 
the case of her ayah. 


What is an “intrusion upon the privacy of a woman?’’ In the 
case of a Mahometan, ora Hindu female of rank, probably amy cham- 
ber in which she is may be considered a place of ane ith the 
European this would not be so, unless in rooms to which males have 
no implied right of admission. But where the only overt act consists 
in such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed? I fancy it may be assumed where 
the intrusion is so unlawful and takes place under such circum- 
stances that no other intention 1s fairly conceivable; as, for instance, 
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if a man were to gain admission to a lady’s sleeping apartment under 
circumstances which negatived an intention to steal. In other cases 
the intention would have to be proved by independent facts, as, for 
instance, his conduct while there. 


510. Whoever, in a state of intoxication, appears 
Miseonduet in 12 any public place, or in any place 
public byadrunk- which it is a trespass in him to enter, 
ae and there conducts himself in such a 
manner as to cause annoyance to any person, shall 
be punished with simple imprisonment for a term 
which may extend to twenty-four hours, or with fine 
which may extend to ten Rupees, or with both. 


CHAPTER XXIII 
F ATTEMPTS TO COMMIT OFFENCES. 


511. Whoever attempts to commit an offence 

punishable by this Code with trans- 

; portation or imprisonment, or to cause 

mit offences pun- such an offence to be committed, and 
yshable with trans P 

orimpri- in such attempt does any act towards 

the commission of the offence, shall, 

where no express provision is made by this Code 

for the punishment of such attempt, be punished 

with transportation or imprisonment of any descrip- 

tion provided for the offence, for a term of transport- 

ation or lmprisonment which may extend to one- 

half of the longest term provided for that offence, or 

with such fine as is provided for the offence, or with 

both. 


Illustrations. 


(a) A’ makes an attempt to steal some jewels by breaking open a 
box, and finds after so opening the box that there is no jewel in it, 
He has done an act towards the commission of theft, and, therefore, 
is guilty under this section. 


(6) A makes an attempt to pick the pocket of Z by thrusting his 
hand into Z's pocket; A fails in the attempt in consequence of Z 
having nothing in his pocket : A is guilty under this section. 
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Commentary. 


Prior to the completion of a crime three stages may be passed 
through. First, an intention to commit the crime may be conceived. 
Secondly, preparation may be made for its committal. Zhirdly, an 
attempt may be made to commit it. Of these three stages the mere 
forming of the intention is not punishable under the Penal Code. 
Nor is the preparation for an offence indictable. ‘ Between the 
preparation for the attempt and the attempt itself there is a wide 
difference. ‘The preparation consists in devising, or arranging, the 
means, or measures, necessary for the commission of the offence; 
the attempt is the direct movement towatds the commission after 
the preparations are made, ‘To illustrate: a party may purchase and 
load a gun, with the declared intention to shoot his neighbour; but 
until some movement is made to use the weapon upon the person of 
his intended victim there is only preparation and not an attempt.’’ 
Accordingly, inthe case which gave rise to the above remarks, it 
was held, that declarations of an intent to contract an incestuous 
marriage, followed by eclopement for the avowed purpose and send- 
ing for a Mapistrate to perform the ceremony, did not amount to an 
attempt to contract the marriage. That there could be no attempt 
until the parties stood before the Magistrate about to begin the 
ceremony. (People v. Murray, cited 1 Bishop, § 685, n. 3.) See 
illustrations ¢ and d to s. 307, ante p. 270. 


The real difficulty arises in determining where a given act, or set 
of acts, passes from preparation into an indictable attempt. Possib! 
there is greater difficulty in framing beforehand a deftnition which 
should apply correctly to any particular case, than in deciding correctly 
upon the case when it occurs. In America the rule has been Jaid 
down, ‘‘ that the attempt can only be manifested by acts which would 
end in the consummation of the offence, but for the intervention of 
circumstances independent of the will of the party.” 


Hence, where the servant of a contractor who was sent to deliver 
meat put a false weight into the scale, with the intention of appro- 

riating the difference, but was detected in the act, it was held that 
be was rightly convicted of an attempt to steal. E£vrle,C.J., said, “it 
is said, however, that the evidence here does not show any such 
proximate overt act as is sufficient to support the conviction for an 
attempt to steal the meat. In my opinion there were several overt 
acts, which brought the attempt close to completion. ‘These were the 

reparation of the false weight, the placing it in the scale, and the 
ecoing back the surplus meat. It is almost the same as if the 
prisoner had been sent with two articles, and had delivered one of 
them as if it had been two. To complete the crime of larceny there 
only needed one thing, the beginning to move away,with the property.” 


Blackburn, J., said: 


**T am of the eame opinion. There is, no doubt, a difference between the 
preparation antecedent to an offence and the actual attempt. But if the actual 
transaction has commenced, which would have ended in the crime if not inter- 
rupted, there is clearly an attempt to commit the crime. Then, epplying that 
principle to this case, it ie clear thatthe transaction which would bave ended in 
thecrime of larceuy had commenced here.’ (KR. v, Cheeseman, L. & C. 140, 


145 ) 
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In acase in Bengal it appeared that incendiarism had on several 
occasions occurred in a village, produced bya ball of rags with a 
piece of burning charcoal in it, ‘The prisoner was found in possession 
of a ball of that description containing burning charcoal concealed in 
his dress. At the time he was seized he was engaged in a dispute 
with the other villagers, who charged the previous acts as having 
been done by his caste, and who were pore to drag him to the 
Police. ‘The ball dropped out while they were hustling him about. 
Glover, J., thought that it must be assumed ‘that a person going 
about at night provided with an apparatus specially fitted for com- 
mitting mischief by fire intends to commit that mischief, and that he 
has already begunto move towards the execution of his purpose, and 
that is sufficient to constitute an attempt.’ Muitter, J. was of an 
opposite opinion. He said: “In order to support a conviction for 
altempting to commit an offence of the nature described ins. 511, it 
is not only necessary that the prisoner should have done an overt 
act towards the commission of the offence, but that the act itself 
(that isthe overt act) should have been done in the attempt to com- 
mit it (that is the offence).”” (R. v. Doyal, 3 B.A.L.R,, Cr. 55.) It 
certainly seems to me that Mr. J. Afitter was right. The prisoner 
aber intended to commit arson and had prepared to commit it, 

ut I cannot see that he had attempted to commit it. It is quite 
possible that the discussion among the villagers, showing that their 
suspicions were aroused against himself and his caste, would have 
induced him to give up his design and never to make any attempt. 
In two cases in the N. W. Provinces the act done was held not to 
have passed beyond the stage of preparation for an offence. In one 
the prisoner, intending to forge a document in the name of one 
Chotak, purchased a stamp in Chotak’s name, upon which the stamp 
vendor endorsed Chotak’s name as purchaser. He then arrested 
the prisoner. (R.v. Ramsarun, 4 N.W.P. 46.) In the second the 
prisoner, intending to commit bigamy, caused the banns to be 
published. (R.v. Peterson, 1 All. 316.) In both cases it was held 
that no attempt to commit the crime had been made. A similar con- 
clusion was arrived at ina Madras case, where a person in conjunction 
with others had prepared a copy of an intended false document, bought 
a stamped paper for the purpose of writing out the false document, 
and asked for information as to facts to be inserted in it. The Court 
cited with approval the passage from Bishop above quoted, and held 
that the facts proved only amounted to a preparation for the intended 
crime, but that the prisoner iy be convicted of abetment of forgery 
under s. 116, since he conspired to commit the offence, and did an act 
which facilitated the commission of the offence. (R.v. Padala Ven- 
katasawmy, 3 Mad. 4.) So in Calcutta it was held that a prisoner 
had not attempted to commit forgery, merely by procuring certain 
printed forms similary to those used by the Bengal Coal Co., which 
required further writing upon them to convert them into false docu- 
ments. It would have Been different if he had commenced the writing, 
and been interrupted. (Empress wv. Riasat, Ali, 7 Cal. 352.) On the 
other hand, when the person had dug a hole in order to place salt 
therein, for the purpose of furnishing false evidence against his 
enemy, it was held that he might be convicted of an attempt to 
fabricate false evidence. (R. v. Nunda, 4 N.W.P 133.) Andina 
later case (Empress v. Mala, 2 All, 105) the facts of which were 
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almost identical with R. v. Ramsaran, (supra) Mr. Justice 7urner 
held that the offence of fabricating false evidence had been actually 
committed, and in distinguishing R. v. Ramsaran which had been 
argued before himself, said : 


_ ** Tho endorsement of the stamp vendor forms no part of the documont which 
it may be assumed it was the intention of the peraon who procured the endorse- 
ment to make on the face of the stamp paper. The offence of forgery (.e., ia 
Ramsarau’s case) had, therefore, not proceeded beyond the stage of preparation, 
bat in the case now before the Court there had been an actual fabrication : 
something had been done. I do not say that in the case cited (1.¢., Ramanran’s 
case) the accused should have been discharged. Nad the point been tuken, the 
Court might have held the accused guilty of the offence of which the petitioner 
has been couvicted.”’ 


A very curious question arises in cases where the completion of 
the crime has all along been physically impossible. Here a conflict 
of laws exist. In England, it has been ruled thata conviction for an 
attempt to steal from the person, or in a dwelling-house, was bad, 
when in fact there was nothing which could have been stolen in the 
pocket into which the hand was thrust, or in the house which was 
entered. (R.v. Collins, L.& C.471; Rov. McPherson, 1 D. & B. 197; 
R. v. Johnson, 34 L.J.M.C. 24.) In the two former cases, no doubt, 
the indictment stated that the goods actually were in the place where 
the attempt to steal was made, and in R. v. McPherson certain specific 
goods were named, Hence the prisoner would have been convicted 
of doing something different from what he was charged with. Had 
all mention of specific goods been omitted, as it might have been (R. 
v. Johnson, L. & C. 489), it is possible that a different decision might 
have been arrived at. Still, the language used seems to lay down 
the wide principle, that the crime which was attempted must have 
been possible. Cockburn, C.]., said, 


** The word, attempt, clearly conveys with it the idea that if the attempt had 
succeeded the offence charged would have been committed, and, therefore, the 
prisoner might have been corfvicted if the things mentioned in the indictment, 
or any of them, had been there; but attempting to commit u felony is clearly 
distinguishable from intending to commit it. An attempt must be to do that 
which, if successful, would amount to the felony charged ; but here the attempt 
never could have succeeded, as the things which the indictmont charges the 
prisoner with stealing had been already removed. ‘I'he jury have found him 
guilty of attempting to¥eteal the goods of the prosecutor, but uot the goods 
specified in the indictment.’’ (1D. & B, 202.) 


And, again, he said, in the later case (L. & C. 474), 


‘There mast be an attempt which, if successful, constitutes the full offence. 
Suppose a man were to go into a house without breaking and entering it, with 
intent to steal, and were to find the house empty, could he be convicted ?” 


On the other hand it has been ruled in America (1 Bishop, § 675, 
676) that a man may be convicted of attempting to steal by thrusting 
his hand into an empty pocket, and the illustrations to s. 511 are 
authoritative rulings that the Code is to be interpreted in the same 
way. (See, too, R. v. Cassidy, 4 Bom. H.C.C.C. 17, ante p. 271.) 
As Mr. Bishop says (1 Bishop, § 682), 


‘‘The doctrine on principle is, that if, in matter of fact, some circumstance 
attends the particular instauce, unknown to the offender, which circumstance is 
only special to the instance and not ordinarily attending similar cases, the failure 
of the offender to do the thing intended, through the intervention of this circum- 
stance, prevents not his act from being indictable. It is then an attempt; 
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precisely as, the circumstance not intervening, it would have been an executed 
substavtive crime. Therefore, also, if the attempt consists in discharging a 
ball from a gun into a dwelling-house believed to be inhabited, while in truth 
no person is in the house, or in icting a wound on a man who, unknown to the 
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reason of some such casual obstacles intervening,—the cai is complete, 
since there is created the apparent insecurity against which the criminal law 
protects the public.’’ 


But what are we to say to the case put by Bramwell, B. (1 D. & B. 
201), ‘suppose a man, believing a block of wood to be a man who 
was his deadly enemy, struck it a blow intending to murder, could 
he be convicted of attempting to murder the man he took it to be ?”” 


I imagine that the answer to the’ question would depend entirely 
upon the circumstances of the case. If a person were to enter a 
man’s house by night intending to murder him, and were to fire at 
what he supposed to be his enemy, though it turned out to be only 
his coat, it seems to me that the person firing would be most just! 
convicted. But if a man in a jungle, seeing something move, whic 
he supposes to be his enemy, fires at it, and it turns out that there is 
no human being near, then I conceive that he could not be indicted 
for an attempt to murder. In the former case every circumstance 
Average for the commission of the crime is present, except one, of 
whose absence the party is ignorant. In the latter case no single 
circumstance is present. ‘The person has the intention to commit a 
crime, but his act does not in any degree lead towards the commis- 
10) of it, or even in that direction. (acc. R. v. Ramsaran, 4 N.W.P. 
46. 


It must be admitted, however, that cases may be imagined in which 
the distinction would be narrow and almost evanescent. It may be 
more if Seahet logic to hold that an attempt has only taken place, 
where the act done towards the commissién of the crime would, if 
continued, have terminated in the complete offence. But the view 
taken by the American and Continental jurists (1 Bishop, § 663), and 
by the authors of the Penal Code, is more conducive to public safety, 


From the foregoing remarks it will appear, that to constitute an 
attempt, there must be an intention to commit a particular crime, a 
commencement of the commission, and an act done towards the com- 
mission. Sometimes the act done may be innocent, except for the 
intention ; as, for instance, putting money into a man’s pocket, in 
order to charge him with theft. (1 Bishop, § 685.) Sometimes it 
may be criminal ; as, for instance, an attempt to rob, commenced by 
an assault. But in either case, if the act is to be aggravated by the 
particular intent assigned, that intent must be proved, as being the 
essence of the offence, and though it may be presumed from the 
Surrounding circumstances, it cannot be assumed. For instance, if 
a man ts found in a house at midnight, it might under one set of 
circumstances be the fair presumption that he came to steal; under 
another set, that he came to commit adultery; under a third set of 
circumstances, no presumption of any criminal intent might arise. 

here a particular intent is charged, as constituting an attempt to 
commit a specific crime, it is not necessary that there should be any 
evidence of the intent besides the circumstances connected with the 
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abortive act itself. But unless those circumstances, coupled with 
the other evidence (if any), establish, not only some criminal intent, 
but the particular criminal intent which has been charged, the prisoner 
must be acquitted. 


Hence, also, the particular intention must last until such an act 
has been done, as would, by its union with the intention, constitute 
a criminal attempt. But as soon as this stage has been reached, the 
criminal attempt is complete. Should the party then abandon the 
Prosecution of the offence, from fear, fatigue, repentance, or any 
other cause, he will still be punishable for the attempt. For in- 
stance, if a man goestoa place armed, intending to commit murder, 
but when he is there does not find his enemy, or, having found him, 
shrinks from attacking him, this would not be an attempt. (R. wv. 
McPherson, 1 D. & B. 201.) So, if he went toa house with imple- 
ments of house-breaking, intending to commit burglary, but on reach 
ing the door, heard cries of distress and broke in to rescue the sufferer, 
this would neither be house-breaking, nor an attempt atit. Butifa 
thief, having entered a house in order to steal, finds a dying man 
inside and then gives up his criminal object, and remains in the house 
merely to assist him, he would still be indictable for an attempt to 
steal in a dwelling-house. (1 Bishop, § 366, 664, 692) And it has 
been so ruled in America, where, in cases of atlempt to commit rape, 
the prisoner had voluntarily desisted before consummating his object. 
(/bid, § 664, n. 5.) 

It has been held in England, that the delivery of poison to an agent, 
with directions to him to cause it to be administered to another under 
such circumstances, that (if administered) the agent would have been 
the sole principal felon, was not ‘‘an attempt to administer poison?’ 
within the thid section of ist Vict. c. 85. (R.v. Wilhams, 1 Den. 
C.C. 39.) In that case the agent had given immediate information 
against the prisoner. Had the case occurred in India, the indictment 
should, I think, have been for abetting, not for an attempt. A person 
oughit only to be indicted under s. 511, where the crime, if completed, 
would have been his act, or one for which he would have been jointly 
responsible. 


Where a prisoner has been indicted for committing any offence, the 
Jury may find him not guilty of committing, but guilty of attempting 
to commit the offence under this section. (Crim. P.C,, 5. 238.) 


An attempt to commit an offence punishable with whipping is not 
so punishable. (2 R.J. & P. 272; R.v. Yella, 3 Bom. H.C.C.C. 37.) 
Nor can a person who is convicted of an attempt to commit an offence 
under Chapters XII or XVII be subjected to extra punishment under 
s. 75 in consequence of a previous conviction under those chapters. 
This only applies to cases where both convictions have been punishe 
able under those chapters. (R. v. Moonesawmy, per Brttleston, J., 1st 
Mad. Sessions, 1865. Empress vy. Nana Rahim, 5 Bom. 140; Em- 
press v. Ram Dayal, 3 All. 773.) But on a second conviction for an 
attempt to commit robbery, whipping may be inflicted under cl. 9, s. 
4 of Act VI of 1864. 


e 
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BOOK II. 


CRIMINAL PLEADING. 


I. Indictments. III. Pleas. 
1. Form of, 1, Want of Jurisdiction, 
2. Joinder of Offences. Not Guilty. 
3. Joinder of Defendants. Previous Acquittal. 


II. Demurrer. 


# YON 


Previous Conviction. 
-—_}--- 
I. Indictments. 
1. Form of Indictment, 


The object of an indictment is to inform the Judge of the offence 
which he has to try, and the prisoner of the charge which he has 
to meet. It is necessary, therefore, that the indictment should 
upon its face contain such statements as amount to a criminal 
offence, otherwise the indictment might be fully proved and yet no 
crime be established. (Bradlaugh v. The Queen, 3 Q.B.D. 626.) 
No necessary ingredient can be supplied by evidence if it has 
not been alleged in the indictment, for if such looseness were 
allowed the prisoner would be convicted, not upon the facts with 
which he had been charged, but upon something in addition to them. 
(Arch. 43; R. v. Richmond, 1 C.& K. 240.) Accordingly, in a case 
before the Supreme Court, where the prisoners were indicted under 
g Geo. 1V, c. 74, 8. 69, which makes it an offence to decoy children 
from their parents by force or fraud, and the indictment contained no 
allegation that either force or fraud had been employed, it was held 
that no conviction could be had. (R.v. Habeeb Sah, 2nd Madras 
Sessions, 1860.) A further reason is, that if no such accuracy were 
required, the Court of Appeal would be unable to ascertain by an 
inspection of the record whether any conviction could legally.ensue, 
se whether the punishment awarded was warranted by the crime. 
Not only must az offence be alleged, but the particular offence must 
be stated, otherwise the indictment will not inform the prisoner of the 
al against him with sufficient accuracy to put is upon his 
guard. It is not sufficient to assert that he robbed,’ cheated, or 
defamed. It is necessary to state whom he robbed, and how he 
cheated, and what defamatory words he used. As Lord Ellenborough, 
C.J., said (R. v. Stevens, § t, 258) : 


‘* Every indictment, or information, ought to contain a complete deseription 
of sach facta, or circumstances, as constitute the crime, without inconsistency 
or repugnance ; and, except in particular cases, where precise technical expres- 
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sions are required to be used, there ia no rule that other words shall be employed 
than such us are in ordinary use.”’ 


Where the offence consists simply in the act, it never was held 
necessary to state the means by which the act was committed. For 
instance, in an indictment for robbery, house-breaking, or theft, 
it is needless to state the particular means by which the house was 
broken, the prosecutor compelled to give up his money, or the property 
fraudulently obtained. It is sufficient to state generally that the 
prisoner broke and entered the house, robbed the prosecutor, or stole 


the money, for, if he did so, the specific means are immaterial. 
(Stark. Pl. 87.) 


But where the offence is only indictable if committed under certain 
circumstances or by particular means, those circumstances and means 
must be sct out, in order to enable the Court to see if they constitute a 
charge for which the prisoner ought to be put upon his defence. It 
is not every fraud, false statement, or false writing which is indictable, 
and, therefore, it ts not sufficient to say generally that a person 
cheated, gave false evidence, or committed forgery, without showing 
what were the acts which he did which are alleged to make out the 
crime. (/drd. 88.) 


The English law of criminal pleading was so strict in requiring 
fulness of statement and accuracy of proof, that absurd failures of 
justice constantly occurred. For instance, describing a person as 
Fabart who turned out to be ‘Tabert, or Shuthff who proved to be 
Shirtliff, was held to be an irremediable defect. So, in the cele- 
brated case of Lord Cardigan’s duel, the whole charge broke down, 
because it was found impossible to prove that a particular person 
possessed the flowing name of Harvey Augustus Garnett Phipps 
lucker, by which he had been incautiously described in the indict- 
ment. So, in acase of murder it was held to be insufficient to say 
that the wounds were about the breast, or about the navel, or on the 
side or arm, without saying which arm or side. (/bid. 86.) 


Such niceties have never been allowed in Mofussil practice, and 
are not likely to be introduced now. ‘The Criminal Procedure Code 
(s. 221) provides that ‘‘ the charge shall state the offence with which 
the accused person is charged. If the law which creates the offence 

ives it any specific name, the offence may be described in the charge 
is that name only. If the law which creates the offence does not 
give it any specific name, so much of the definition of the offence 
must be stated as to give the prisoner notice of the matter with which 
he his charged. The law and section of the law against which the 
offence is said to be committed must be referred to in the charge.”’ 
S. 222. ‘The charge shall contain such particulars as to the time 
and place of the alleged offence, and the person against whom or the 
thing in respect of which, it was committed, as are daeaertoeae | suffi- 
cient to give notice to the accused person of the matter with which he 
is charged.’’ S. 223. ‘‘ When the nature of the case is such that the 
particulars mentioned in ss. 221 and 222 do not give sufficient notice 
to the accused person of the matter with which he is charged, the 
charge shall also contain such particulars of the manner in which the 
alleged offence was committed as will be sufficient for that purpose.” 


The illustrations annexed to the above sections, and the examples 
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of charges contained in Schedule V, are quite in conformity with the 
principles above laid down as applicable to a modern English indict- 
ment. 


It follows, then, that a charge may be defective in two very differ- 
ent ways. It may allege against the accused the actual offence which 
he committed, but with a defective, or erroneous, statement of parti- 
culars ; or it may properly charge him with the offence which he is 
supposed to have committed, and the evidence may establish that he 
committed quite a different crime, which was not contemplated at 
the time the indictment was framed. 


As to the first defect, the Cr. P. C., s. 225 provides that “ No error 
in stating either the offence or the particulars required to be stated in 
the charge, and no omission to state the offence, or those particulars, 
shall be regaided in any stage of the case as material, unless the 
person accused was in fact misled by such error, or omission.” 


For instance, the omission of the word ‘dishonestly’ in a charge 
under s. 411 is no ground for reversing a conviction, where Re 
accused fully understood the offence with which he was not charged, 
and was not prejudiced by the omission. (KR. v. Rakhma, to Bom, H. 
C. 373.) 

Such errors, or omissions, may either be passed over without 
notice, if not misleading to the prisoner, or the charge may be 
amended, at the instance of the prisone:, or of the Court. Where an 
amendment takes place the trial may be postponed, or a _ new trial 
may be ordered, if the justice of the case requires it. (Cr. P.C., 
$5. 226—229.) 


As to the second sort of defect, the Cr P.C., s. 237 provides, that “ If 
in the case mentioned in s. 236 (thatis, where the facts made out admit 
of an alternative charge, see ante p. 46) the accused is charged with 
one offence, and it appears in evidence that he committed a different 
offence for which he might have been charged under the provisions of 
that section, he may be convicted of the offence which he is shown to 
have committed, although he was not charged with it.” 


Illustration. 


“A is charged with theft. It appears that he committed the offence 
of criminal breach of trust, or that of receiving stolen goods, He 
may be convicted of criminal breach of trust, or of receiving stolen 
goods (as the case may be), though he was not charged with it.” 


A different contingency is provided for by s, 238. ‘“ When a person 
is charged with an offence consisting of several particulars, a combine 
ation of some only of which constitutes a complete minor offence, and 
such combination is proved, but the remaining particulars are not 
proved, he may be convicted of the minor offence, though he was not 
charged with it. When a person is charged with an offence, and facts 
are proved which reduce it to a minor offence, he may be convicted of 
the minor offence although he is not charged with it. Nothing in this 
section shall be deemed to authorise a conviction of any offence 
referred to ins. 198 or § 199 when no complaint has been made as 
required in that section.”’ 


For instance, where the accused were charged under s, 149, 
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coupled with s. 325 of the Penal Code, with committing grievous hurt 
while being members of an unlawful assembly, it was held that they 
might properly be convicted under s. 325 alone, the jury having dis- 
believed the evidence as to the unlawful assembly (Government of 
Bengal v. Mahaddi, 5 Cal. 871). So, on a charge of criminal breach 
of trust as a carrier, or of murder, the accused may be convicted of 
simple breach of trust, or of culpable homicide, or causing death by 
negligence. But this section only applies to cases “ where the graver 
charge gives the accused notice of all the circumstances going to con- 
stitute the minor one of which he may be convicted. The latter is 
arrived at by mere subtraction from the former. But when this ts 
not the case, where the circumstances embodied in the major charge 
do not necessarily, and according to the definition of the offence 
imputed by that charge, constitute the minor offence also, the prin- 
ciple no longer applies, because notice of the former does not neces- 
sarily involve notice of all that constitutes the latter, ‘he section ts 
not intended to apply toa collateral offence. It is not open to a Court 
to find a man guilty of an abetment of an offence (e.g. murder) ona 
charge of the offence itself.’’ (Per West, J., R.v. Chand Nur, 11 
Bom, H.C. 241 ) 


Where an act is made criminal, except in certain excepted cases, 
the English practice has been, that 


“Tf there be any exception contained in the same clause of the act which 
crentes the offence the indictment must show, negatively, that the defendant, or 
the subject of the indictment, does not come within the exception. If, however, 
the exception or proviso be in a subsequent clause or Statute, or, although in 
the same section, yet if it be not incorporated with the enacting clause by any 
words of reference, it ig in that case matter of defence for the opposite party 
and need not be negatived in the pleading.”? (Arch. 53.) 


But under s, 221 of the Criminal Procedure Code, “‘ the fact that 
the charge is made is equivalent to a statement that every legal condi- 
tion required by law to constitute the offence charged was fulfilled in 
the particular case ;”” and, therefore, that neither the general exceptions 
of the Penal Code nor any of the special exceptions of the particular 
section apply. See tllus.a & 6. (R.v. Shibo Prosad, 4 Pal. 124.) 
Hence, in charges framed under the Penal Code either in the Mofus- 
sil, or in the High Court, it will never be necessary to negative any 
exceptions. (R.v. Kikabhai, g Bom. H.C. 451.) 


The necessity of negativing such exceptions does not even under 
Engish law carry with it any obligation to support this negative 
assertion by evidence. Formerly this seems to have been the case. 


‘* But the correct rule upon the subject seems to be, that, in cases where the 
subject of such averment relatea to the defendant, personally, or is peculiarly 
within his knowledge, the negative is not to be proved by the prosecutor, but, 
ou the contrary, the aftirmative must be proved by the defendant, as matter of 
defence ; but upon the other hand, if the subject of the averment do not relate 
personslly to the defendant, or be uot peculiarly within his knowledge, but 
either relate peculiarly to the prosecutor, or be peculiarly within his Keowee 
or at least be as much within hie knowledge as within the knowledge of the 
defendant, the prosecutor must prove the negative.” (Arch. 188, KR. #. Shibo 


Proaad, 4 Cal. 124.) 

_For instance, it will be necessary for a party who wishes to excuse 
himself for an act of apparent defamation to show, affirmatively, that 
he comes within the exceptions in s, 499. A person indicted under 
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s. 245 for taking coining tools out of a Mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 
‘‘ without lawful authority.”? (Indian Evidence Act, 1872, s. 105; 
R. v. Harvey, L.R. 1, Cc. 284.) But where an act of culpable 
homicide, committed under grave provocation, is charged as murder, 
it will be necessary for the prosecution to establish some one of the 
three provisos which take the case out of Exception 1 of s. 300. 


2. Fotnder of Offences. 


Only one crime should be charged in the same count. Therefore, 
it would be improper to charge the same defendant with assaulting 
A and stealing from B in the same count. Sometimes, however, one 
act affects different people; as, for instance, the same writing may 
be defamatory of a dozen different persons and may be charged as 
such. So, different acts may beso united in point of time as to be 
all one transaction ; for instance, an assault upon several persons. 
Or, again, one transaction may in its progress involve different 
crimes, of which one is merely a step to the other, as, for instance, 
breaking into a house and stealing therein, or beating a man and 
taking away his purse. In all these cases the acts may be charged 
in a single count. (Arch. 55.) 


The ground upon whicha joinder of several crimes in one charge 
iS forbidden is on account of the inconvenience which it would cause 
to the Poe in his defence. Therefore, it seems that such a count 
is good after judgment. (/d1d.) 


The practice was different as to charging different offences in 
different counts. The general rule was, that different felonies should 
not be charged in the same indictment on account of the embarrass- 
ment resulting tothe prisoner, but different misdemeanours might 
be so charged provided the judgment upon all was the same. (Arch. 
60-63.) The distinction between the two classes of crimes now has 
ceased, and, therefore, the Courts will probably allow the joinder, 
unless in cases where there would be some real disadvantage to the 
prisoner (Manu Miya. v. Empress, 9 Cal., 371.) 


It never was any objection that several charges were united in the 
same indictment where they all arose out of the same transaction, as, 
for instance, where an cient contained five counts for setting 
fire to five houses belonging to different owners, but they were all in 
a row and consumed by the same fire. (Arch. 61.) 


So, also, there is never any objection to charging the same offence 
in different ways, as, for instance, charging the same beating as 
“voluntarily causing hurt’’ under s, 321, and “voluntarily causing 
grievous hurt’ under s. 322. 


The practice*as laid down in the Criminal Procedure Code, is 
similar to that just stated, There must be a separate charge for every 
distinct offence of which any person is charged, and every such charge 
must be tried separately (s. 233, Empress v. Dononjoy, 3 Cal., 540) 
unless the offences are of the same kind, in which case the accused 
may be tried at the same time for any number of them, not exceeding 
three, which were committed within one year of each other (s. 234); 
or unless the offences constitute different parts of the same transaction 
or different aspects of the same transaction, or consist of several aots 
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which form, when combined, an offence distinct from that arising out of 
each of the acts taken separately. (S. 235, re Ameruddin, 8 Cal. 481.) 
See it quoted, ante p. 42.) In such acase the charge must contain as 
many heads as there are offences suggested, but all may and ought to 
be tried at the same time. 


Under s. 453 of the Act of 1872, corresponding to s. 234 of the pre- 
sent Criminal Procedure Code, it has been laid down by the Allaha- 
bad High Court that ‘* the combination of three offences of the same 
kind, for the purpose of one trial, can only be where they have been 
committed in respect of one and the same person, and not against 
different prosecutors, within the period of 12 months.’? ‘Therefore 
charges of cheating A on two occasions and of cheating B on a third, 
cannot be tried together. (Empress v. Murari, 4 All. 147.) The con- 
trary has, however, been decided by the Bengal High Court (Manu 
Miya v. Empress, g Cal. 371.) The Calcutta High Court has ruled 
that charges under s. 167 (public servant framing an incorrect docu- 
ment) and s, 466 (forgery of record) cannot be joined together (Em- 
press v. Sreenath Kur, 8 Cal. 450), nor even charges under ss. 411 
and 413 (receiving stolen property and habitually receiving stolen 

roperty) such offences not being of the same kind (Empress v. Uttom, 
§ Cal. 634.) The soundness of the last decision may be respectfully 
doubted. The latter is certainly not so strong a case as that of Daulatia 
(3 All. 305) where it was held that charges of theft on the 1st August, 
and of house-breaking by night in order to steal from the same pro- 
secutor, were of the same kind and might be tried together. A con- 
viction will not be set aside on the ground that two offences were im- 

ery together, if it appears that the pe was not prejudiced 
in his defenee by the mode of trial. (Empress v. Sreenath Kur, 8 
Cal. 450.) 


‘‘ If a single act or series of acts is of such a nature that it is doubt- 
ful which of several offences the facts which can be proved will con- 
stitute, the accused may be charged with having committed all or any 
of such offences; and any number of such charges may be tried at 
once, or he may be charged in the alternative with having committed 
some one of the said offences. For instance, A is accused of an act 
which may amount to either theft, receiving stolen property, criminal 
breach of trust, or cheating. He may be charged with theft, criminal 
breach of trust and cheating, or he may be charged with having com- 
mitted theft, or receiving stolen property, or criminal breach of trust, 
or cheating.” (Crim. BC. s. 236.) 


Fotnder of Defendants. 


It is never necessary to join several defendants in the same indict- 
ment, as each is singly answerable for his own crime. There are 
some cases in which a crime cannot possibly be committed by any 
person singly, as, for instance, the offences of joining in an ynlawful 
assembl &. 141), rioting (s. 146), or taking part in an affray (s. 159). 
The ndicuen: must, therefore, show that there were a sufficient 
number concerned in it to make the crime possible, but any one may 
be indicted in the absence of others. So, also, the guilt of a receiver 
of stolen property, or of an accessary to a crime, involves the idea of 
a principal criminal, but such receivers or accessaries may be indicted 
separately from the principal. 
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Where several persons are joined in the same indictment they may 
be indicted in the same count or in separate counts, They can only 
be joined in the same count when the offence is capable of being 
committed jointly, as, for instance, a murder, house-breaking, or 
assault. But this cannot be done where the offences are in their very 
nature the separate offence of each, as in the case of perjury. Here, 
the false evidence is complete in itself and cannot be shared in by 
any other person. An indictment charging two persons with perjury 
in the same count would, in the High Court, be pad on demurrer, or 
in arrest of judgment, after conviction. (Arch. 58; R. wv. Phillips, 2 
Stra. 921) though the error would now be amended, at all events, if 
discovered before verdict. (Cr. P.C., s. 227.) Where there is reason 
to believe that the accused have been prejudiced in their defence b 
being tried together, as for instance, by being unable to call Bache 
other to establish the truth of the statements alleged to be false, the 
convictions will be set aside, and new separate trials ordered (Empress 
v. Anant Ram, 4 All. 292; Pulisanki v. R. 5 Mad. 20) 


Where the offence has been committed by several persons jointly, 
who are all in custody, the usual and proper course is to join them in 
the same charge. But it is not necessary to do so, and if there is an 
reason for indicting them separately that course may be ado ted. 
For instance, in the case of R. vw. Gungadoss and others (1st Mad. 
Sess. 1867), where a murder had been committed by several prisoners 
jointly, one of them was indicted separately, because the principal 
witness against him was the wife of one of the other prisoners, whose 
evidence would have been inadmissible if he had been indicted along 
with her husband. The same course was adopted recently in Ireland 
in respect of the Phaenix Park Murders, on account of the diflerence 
in the evidence applicable to the case of each of the accused. 


Any number of persons may be joined in the same indictment 
rovided they are charged in separate counts with separate offences, 
or each count is considered as a separate indictment, 

‘* But it seems that to warrant such a joinder in the same indictment the 
offences must be of the same nature, and such as will admit of the same plea 
and judgment.” (Stark. Pl. 41.) . 

Where such is the case, it is obviously more convenient to join all 
the prisoners than to have the same evidence ae over again in each 
case. Where the facts of each case are wholly unconnected with 
each other, the proper eourse is to apply to the Court to quash the 
indictment. (R. v. Kingston, 8 East., 46.) This will be done even 
after conviction if the prisoners appear to have been prejudiced in 
their trial. In acase, where two prisoners were charged, each ina 
different count, the first with committing perjury, and the second with 
suborning him to commit the same perjury, Sir Adam Bittleson refused 
to quash the indictment, or to arrest judgment after conviction. (R, 
v. Gungammat: 3rd Madras Sessions, 1860.) See, however, note to 
Forms of Indictment No, 17. 


Similary, under the Cr. P.C., s. 239, ‘“when more persons than one 
are accused of the same offence, or of different offences, committed in 
the same transaction, or when one person is accused of committin 
any offence, and another of abetment of or attempt to commit tt 3 
oitence: they may be charged and tried together or separately as the 
Court thinks proper.”’ 

o6 
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II, Demurrer. 


The word demurrer is derived from the Latin verb demovari, and 
implied that the party demurring would wait for the judgment of 
the Court whether the case made out against him was one which he 
was bound to answer. A demurrer admits the facts alleged in the 
previous pleading, but alleges that those facts do not constitute a 
case upon which judgment could be given against him. For instance, 
supposing an indictment for grievous hurt to disclose the fact that 
the injury had been inflicted by the defendant while resisting an 
attempt to rob him, the defendant might demur, admitting the facts, 
but alleging that under s. 103 he was justified in the violence he used. 


Demurrers are not very common in criminal law, because where 
they are necessary they are useless, and where they are unnecessary 
they are very dangerous. The ample powers of amendment now 
possessed by all Criminal Courts (ante p. 437) would make a demurrer 
amount simply to an invitation to the Judge to amend the charge. 


On the other hand, a demurrer is a very dangerous mode of taking 
a legal objection, since, if overruled, it is often conclusive upon the 
case. Formerly it was supposed that in cases of felony a prisoner 
might demur in law, and then try the issue in fact if his demurrer 
was decided against him. But this doctrine was denied in the case 
of R. v. Faderman, (1 Den. C.C. 565. See R.v. Mulcahy, L.R. 3, 
H.L. 323,) where the Court held that judgment against a prisoner on 
general demurrer must be final, since a general demurrer admits 
all the material facts of the case, though in the case of a special 
demurrer, which is usually called a demurrer in abatement, it might 
be otherwise. Ina former case R. v. Birmingham Railway, (3 Q.B. 
223) the Court granted leave to plead after a demurrer. But there 
the indictment was against a corporation, and the demurrer was on 
the special ground that a corporation was not indictable, 


In a case, where the indictment was for obtaining money by false 
pretences, a demurrer, which was styled “a special demurrer in 
abatement,’’ was put in, stating various legal objections to the suffi- 
ciency of the statements in the indictment. The demurrer was over- 
ruled, upon which the Crown pressed for judgment. Scotland, CJ. 
allowed the prisoner to plead over, observing that the case in the 
3 Q.B. (supra) showed that the Court had the power to do so; 
that both in that case and the present the demurrer was undoubtedly 
a general demurrer, but that considering the arguments advanced it 
could not be considered to be a substantial demurrer, in which all the 
facts of the case were advisedly admitted. The permission to plead 
over was, however, granted with reference to the special circumstances 
of the case, and was not to be taken as laying down any rule appli- 
cable generally to misdemeanours. (R. v. Gnaniah Chetty, 2nd 
Madras Sessions, 30th April 1862.) 


The Criminal Procedure Code contains no provision for trying a 
question of Jaw apart from the facts, and only speaks of a claim to be 
tried (ss. 256, 271), which seems to be equivalent to the English plea 
of not guilty, putting all the facts in issue, since it is to be followed 
at once by the uction of the evidence for the prosecution. It 
will probably beheld that demurrers are now abolished. 
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ITI. Pleas. 


1. Want of Furisdsction., 


Pleas to the jurisdiction seldom arise under English law, since 
the same objection may be taken under the general issue, or by 
demurrer, arrest of judgment, or writ of error. (Arch, 111.) But, 
according to Mofussil practice, a party who denies the jurisdiction 
of the Court to try him must allege the reason of his exemption speci« 
ally, and loses the advantage of it if he submits to take his trial. 


Judgment against the prisoner on a plea to the jurisdiction is 
not conclusive, but merely compels him to answer to the charge. 
(Stark. P.L. 292.) 


The High Courts have by their Letters Patent, s. 21, and by virtue 
of the charters previously in force, criminal jurisdiction over all 
crimes I \ within their local limits. They had, till recently, 
exclusive jurisdiction over all crimes committed by European British 
subjects within their respective Governments, or dependent thereon, 
or within the dominions of allied Native Princes. (See ante p. 3.) 
They have also an Admiralty jurisdiction, (See ante pp. 6, 8.) 


The Criminal Procedure Code Chap, XX XIII has materially altered 
the privilege formerly ‘vores by European British subjects of being 
only tried by the High Court. It commences by suppiying a defini- 
tion of the term ‘European British subject,’’ which is declared to 
mean, 

*‘(1) Any subject of Her Majesty born, naturalized, or domiciled in tha 
United Kingdom of Great Britain and Ireland, or iu any of the European, 
American, or Australian colonies or possessiona of Her Majesty, or in the 
Colony of New Zealaud, or in the Colony of the Cape of Good Hope or Natal.’” 
a a aad child or grandchild of any such person by legitimate doscent.”’ 
s. 4 (a). 

Any person who is about to be dealt with by a Magistrate or Ses- 
sions Judge in a manner which would be unlawful if he were a 
European British subject, must, if he wishes to assert his privilege, 
claim to be dealt with as a European British subject, and state the 

rounds of such claim to the Magistrate before whom he is brought 

or the purposes of enquiry or trial. A wrong decision on his claim 
forms a ground of appeal in the case of conviction, or, if he is 
committed for trial, he may renew the objection before the Court to 
which he is committed. (Cr. P.C., s. 453.) If he fails to make, or 
renew his claim, as the case may be, he will be held to have relin- 

uished his claim, and his conviction or committal will then be legal, 
though if the claim had been maintained it would have been without 
jurisdiction. (/n re Quiros. 6 Cal. 83.) The provision that he must 
state the grounds of his claim appears to be directory and not impera- 
tive. In acase before the Allahabad High Court (Empress v. Berrill, 
4 All. 141) a prisoner claimed to be dealt with as a European British 
subject, but did not state the grounds of his claim. The Magistrate 
without recording any finding upon the claim, dealt with his case as 
if he were nota Euro ean British subject. The High Court remand. 
ed the case for a finding upon the point. It then appeared that he 
was a European British subject, and the Court thereupon quashed the 
conviction, and remitted the case for disposal de novo, holding that 
they had no jurisdiction to examine the case upon its merits. 
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A European British subject who is unlawfully detained in custody 
by any person, may apply to the High Court which would have juris- 
diction over him in respect of any offence committed by him at the 

lace where he was detained, and the High Court may thereupon 
issue orders which will have effect throughout the territories subject to 
their appellate criminal jurisdiction, and such other territories as the 
Governor-General in Council may direct. (Cr. P.C., ss. 456—458, 
Ward wv. R., 5 Mad. 33, azte p. 7.) This section assumes that the 
detention is unlawful, Neither under it, nor under any other law, 
does the High Court possess a power of appeal or revision over the 
sentences of Courts outside British India. (Empress v. Hurrokole, 
9 Cal. 288.) 


Any Magistrate, who is in other respects authorized to do so, may 
entertain a complaint against a European British subject and issue 
process to compel his appearance, but such process can only be made 
returnable before a Magistrate who is himself a European British 
subject, and (except in the case of Presidency Magistrates) a Magis- 
trate of the first class, and a Justice of the Peace. (ss. 443, 445.) 
Such Magistrate may then, if the offence charged isa Magistrate’s 
case, proceed to try it, and, on conviction, may pass any sentence war- 
ranted by law, not exceeding three months’ imprisonment, or fine up 
to Rs. 1,000, or both. (s. 446.) If he considers that this punishment 
would be inadequate, and if the offence is not punishable with death 
or transportation for life, he shall commit the accused to the Court of 
Session; if punishable with death, or transportation for life, he shall 
commit to the High Court. (s. 447.) The beccione Judge, if himself 
2a European British subject (s. 443), may, on conviction, pass any 
sentence warranted by law, not exceeding one year’s imprisonment, 
or fine, or both. If he considers this sentence inadequate, he must 
transfer the case to the High Court. (s. 449.) 


The privileges of British subjects have lately given rise both to 
decisions and to legislation in consequence of the passing of several 
‘Acts of the local Legislatures. Many of these Acts created new 
offences punishable by Magistrates in the Mofussil or in the Presidency 
‘Towns. The Indian Councils’ Act (24 & 25 Vict. c. 67, s. 42) pro- 
vides that the Governor in Council ‘shall not have the power of 
making any laws or Regulations which shall in any way affect any 
of the provisions of this Act or of any other Act of Parliament in 
force, or hereafter to be in force, in such Presidency.” Further, Act 
24 & 25 Vict. c. 104, which constituted the High Courts, expressly 
provided (s. 9) that they should only be subject to the legislative 
power of the Governor-General of India in Council. Accordingly, 
when a European British subject was convicted under a local Act by 
a Magistrate in the Mofussil, the legality of the conviction, that is 
the competency of the local legislature to authorize his conviction, 
was questioned. The High Court of Bombay decided that it had 
exclusive jurisdiction over British born subjects, and, therefore, that 
the local Act infringed upon the authority of an Act of Parliament, 
and was pro tanto invalid. (R. v. Reay, 7 Bom. H.C.C.C.6.) A 
similar decision was arrived at in Madras, but under different 
circumstances. An Imperial Act XXIV of 1859,'s. 48, (Madras 
Police) renders some petty offences punishable by a Magistrate. 
Madras Act V of 1865 (Amending XXIV of 1859) expressly provides 
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that a European British subject may be convicted of such offences 
by a Magistrate, and lays down the procedure. A conviction bya 
Mofussil Magistrate of a British subject was set aside. ‘he Court 
held that under the Imperial Act the Magistrate had no jurisdiction 
to convict, none having been expressly given. By implication, though 
they refrained from saying so, they held that this defect was not 
cured by the Madras Act, which was for that purpose invalid. 
(5 Mad. H.C. Appx. xxv.) Subsequently, the very same man was 
brought before the same Magistrate, charged under the same section. 
This time the Magistrate commited him for trial to the High Court. 
The committal also was quashed. The Court held, that as the Act 
under which he was charged was subsequent to Act XVIII of 1859 
(repealed by Act X of 1875) the Magistrate had no jurisdiction to come 
mit him. (R.v. McMahon, Ruling of Mad. H.C. Crown Side, 8th 
June 1870.) The result was, that Mr. McMahon and others similarly 
situated had for some time the enviable privilege of being drunk and 
disorderly with perfect impunity. Subsequently Act XXII of 1870 
(European British subjects, repealed by Act X of 1882) bys. 1 gave 
retrospective validity to all Acts of the local Legislatures which had 
made European British subjects lable to conviction, and by s. 2 it 
applied to European British subjects all Imperial Acts which give a 
summary jurisdiction to the Magistracy. This Act which only gave 
validity to past legislation was supplemented by the Imperial Act 34 
& 35 Vict. c. 34. (European British Subjects Extension.) Section 1 
provides that “no law or regulation heretofore made or hereafter to 
be made by any Governor or Lieut.-Governor in Council in India in 
manner prescribed by the Indian Councils’ Act shall be invalid only 
by reason that it confers on Magistrates, regen Justices of the Peace, 
the same jurisdiction over European British subjects as such Governor, 
&c., by regulation made as aforesaid could have lawfully conferred, or 
could lawiullyy confer on Magistrates in the exercise of authority over 
natives in the like cases.’’ Finally by the Cr. P.C., s. 532, where 
any Magistrate irregularly commits to the Sessions or High Court a 
person whom he erroneously supposed he was authorized to commit, 
such Court may either accept the commitment, if the accused was not 
prejudiced thereby, and the jurisdiction of the committing officer was 
not objected to atthe time, or it may quash the commitment and 
direct a fresh enquiry by a competent Magistrate, 


The High Courts are also, by s. 23 of the Letters Patent, given an 
extraordinary criminal jurisdiction over all offences committed within 
the limits of their appellate jurisdiction, on charges preferred by the 
Advocate-General, or by any Magistrate or other officer, specially 
empowered by the Government in that behalf. 


The jurisdiction of the Mofussil Courts, with the single exception 
of the admiralty jurisdiction which they have recently acquired (see 
ante p. 11), depends upon the offence having been committed with. 
in their local limits. (Cr. P.C., s. 177, Hursu-mahapatro v. Dino- 
bundo, 7 Cal. 523.) For this purpose, however, the offence is 
considered as having been committed, either where the act was 
done, or where the consequence ensued, (Cr. P.C., s. 179.) There- 
fore, if a wound was given in one zillah, of which the sufferer 
died in another zillah, the offender might be tried in either. So, a 
person who posts a libel may be tricd either in the district in which 
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he posted it, (R. v. Burdett, 4 B. & A. 143) or in the district where, 
in consequence of the posting, it was received and read. (R. v. 
Johnson, 7 East., 65; R.v. Kally Doss Mitter, 5 Suth. Cr. 44; S.C. 
1 Wym. Cr. 34.) 


Where the prisoner was charged with having at Calcutta abetted 
the waging of war against the Queen, and was tried and convicted at 
Patna, the conviction was affirmed, and the jurisdiction of the Patna 
Court upheld on two grounds; first, because he was a member of a 
conspiracy, in pursuance of which certain illegal acts were done in 
Patna by others, and such acts, being in furtherance of the common 
purpose, were his acts; secondly, because the prisoner had sent 
money by hundis from Calcutta to Patna, and until the money reach- 
ed its destination the sending continued on the part of the prisoner, 
and was, therefore, a sending of the money within the Patna district. 


(R. v. Amir Khan, 9 B.L.R; S.C. 36; 17 Suth. Cr. 15.) 


““When an act is an offence by reason of its relation to any other 
act which is also an offence or which would be an offence if the doer 
were capable of committing an offence, a charge of the first-mentioned 
offence may be enquired into or tried by a Court within the local 
limits of whose jurisdiction either act was done.”? (Cr. P.C., s. 180.) 
Therefore, abettors might be tried either in the district in which they 
abetted the offence, or in that where it was committed. (/d7d., cllus.(a.) 


Receivers may be tried in any district in which they have had pos- 
session of the property, or in which the theft may be tried. (Cr. P.C. 
s. 180. tllus. (6). So where the offence is a continuing one, as for 
instance the theft or misappropriation of property which 1s carried into 
several districts successively, the offender may be tried in any district 
in which he continues the offence. (Cr. P.C., s. 188.) 


eae in these sections can be held to confer jurisdiction over an 
offence which is committed out of India by a person who is not 
subject to Indian jurisdiction. Where a native of Koltapur, a foreign 
State, was convicted in Satara of abetting in Koltapur the commis- 
sion of a murder in Satara, it was held that the conviction could not be 
sustained under s. 66 of the Act of 1872, which corresponds to s. 180 of the 
Act of 1882. The Court pointed out that the prisoner was not one of the 
classes subject to British jurisdiction. ‘That his offence was wholly 
committed in a foreign State, and that both the Criminal Procedure 
Code and the Penal Code were limited to offences committed in India 
(R. v. Pirthai, 10 Bom. H.C. 356). Nor can a person be convicted 
of either a theft or a dacoity committed out of British India, by 
virtue of his continuing in possession of the stolen property after he 
has come within British jurisdiction (R. v. Sakhya Govind, 1 Bom. 
50; R. v. Adivagadu, 1 Mad. 71). Where the original act was nota 
triable offence, the continued possession of the property is not a 
constructive continuance and renewal of the same offence. The same 
law has been laid down where a foreigner who had received goods, 
out of the British territory was indicted as a receiver within that 
territory, and the Court stated that even a continued possession of 
them within the jurisdiction would not make him amenable to our 
Courts. (R.v. Bechar, 4 Bom. H.C. 38.) The same construction 
would I imagine be put upon the present s. 181. But retaining stolen 
property with a knowledge that it was stolen is an offence different 


1) PREVIOUS ACQUITTAL OR CONVICTION. 447 


from the receiving, and a foreigner who has stolen or received stolen 
property in a foreign State, aad who brings it into British India, and 
therein retains it with a guilty knowledge, may be convicted in an 

British district in which he is found in possession of the property (R. 
v. Sakhya Govind, ub sup; Empress v. Shunker Gope, 6 Cal. 307). 
The difficulty which was raised by the Bombay High Court (Empress 
v. Moorga Chetty, 5 Bom. 338) as totreating property stolen abroad, 
as being stolen property within the meaning of s. 410, has now been 
semoved by the Amendment Act (VIII of 1882, s. 8.) See antes. 410. 


The offence of concealing, or confining, a person who has been kid- 
napped, or abducted, (s. 368) may be tried either in the district where 
the confinement, or concealment, took place, or in that where the 
kidnapping, or abduction, was committed, (Cr. P.C., s, 180, sllus. 
c)). 


‘© When it is uncertain in which of several local areas an offence was committed ; 
or wherean offence is committed, partly in one local area and partly in another; 
or where the offence is a continuing one, and continues to be committed in more 
local areas than one; or where it consiste of several acta done in differant local 
areas, it may be enquired into and tried by a Court having jurisdiction over any 
of such local areas.”’ (Cr. P.C., s. 182; Act XVIII of 1962, ss. 29, 31, 84.) 


Act XVIII of 1862,s. 35, (now repealed) provided that a person, 
‘* accused of any offence alleged to have been committed on a journey, 
or on any voyage, in British India,’’ may be tried in the High Court, 
“if any part of the journey, or voyage, shall have been performed 
within the local limits of the jurisdiction of such Court,”’ Ina case 
before the Madras High Court, two Railway guards were indicted under 
27 of the Railway Act XVIII of 1854. It appeared that on a journey 
up to Madras, and some considerable distance from it, they were dis- 
covered to be ina state of intoxication and were both removed from 
the train, another guard being placed incharge. One of the prisoners 
remained that night at the station where he had been taken out. The 
other prisoner, as the train was moving off, broke away from ‘he 
peon in whose custody he was, jumped into the train, and so was 
taken on to Madras, They were convicted at the Sessions, but ona 
special case reserved by Aittleston, J., it was held that the Court 
had no jurisdiction to try them. They were East Indians, and s. 3: 
did not apply, the journey upon which the offence was committe 
having, in the case of each, terminated beyond the limits of the High 
Court. (R. v. Malony, 1 Mad. H.C. 193.) 


A similar decision was given in Bengal under s. 67 of the Cr. P.C., 
1872 (now s. 380). Under s/lus. (2) (now omitted) it is stated that 
‘‘ an offence committed on a journey, or voyage, may be enquired into 
and tried in any district through which the person by whom the offence 
was committed, or the person against whom, or the thing in respect of 
which the offence was committed, passed in the course of that journey 
or voyage.”” Two persons were going by rail from Bombay to 
Calcutta. The offence was committed by one against the other 
before reaching Allahabad. At that town both stopped, and after. 
wards each proceeded to Calcutta by different trains, the accused 
after one day’s stay, and the prosecutrix after two days. It was held 
that there was no jurisdiction in Calcutta, and that to bring the case 
within the section the journey must be continuous from one terminus 
to another, regard being had for the purpose of estimating the con. 
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tinuity to all the ordinary incidents affecting journeys of the particular 
kind which may be under consideration. (R. v. Piran, 13 B.L.R. 
Appx. 4; 5.C. 21 Suth. Cr. 66.) 


Thuggee, murder as a thug, dacoity, dacoity with murder, and 
escape from custody may be tried where the accused is in custody. 
(Cr. P.C. 181.) 


See, also, as to the powers of Government, and of the High Court 
to direct trials totake place in any particular district, Cr. P.C., 
ss. 178, 526. 

2. Not Guilty. 


The plea of Not Guilty throws upon the prosecution the burthen 
of proving everything that is necessary to make out the crime 
charged. Where a prim4 facie case has been made out the person 
may either produce evidence to disprove it, or to justify it. For 
instance, a man charged with an assault may either show that he 
never committed the offence, or that he used the violence imputed 
to him in the exercise of his duty. Under this plea all objections 
may be taken, which show that the acts proved do not constitute 
the legal definition of a crime. 


Where a prisoner refuses to plead, a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he had pleaded. 


(Cr.P.C., s. 272.) 
3&4. Previous Acquittal or Conviction. 


It is acommon maxim that no one should be twice vexed for the 
same cause. But this is by no means literally true. Nor would it be 
at all more correct to say that no one ought to be twice tried for the 
same cause. A more cumbrous but more accurate statement of the 
rule would be as follows :—‘‘ Where a person has been put upon his 
trial, under circumstances which would permit of a legal conviction 
for the offence with which he is charged, the sentence, whether of 
acquittal or conviction, ts conclusive until it is reversed, and is a bar 
to any further prosecution on the same charge, or upon any other 
charge which would be established by the same evidence as that 
upon which the former prosecution was based.” 


Firstly : no proceedings short of an actual trial can be pleaded in 
bar to a subsequent prosecution. Therefore, if a Bill is preferred to 
the Grand Jury, who tkrow it out, this cannot be pleaded afterwards 
as an acquittal. (2 Hale, 246.) And so it would be if a case were 
investigated by a Magistrate with a view to a committal and he 
refused to commit (1 Suth. Cr. let. 11, Madras Rulings, 1865, on Cr. 
P.C., s.36; R. v. Gobardhan, 4 B.L.R. A.Cr.1; S.C. 12 Suth. Cr. 65; 
Empress v. Tika Singh, 3 All. 251; Government of Bombay 2. 
Shidappa, 5 Bom. 405) or dismissed the complaint under ss. 969 and 
208 of the Cr. P.C., of 1861 and 1872 for want of prosecution. 
(4 Mad. H.C. Appx. viii.) It may be a question whether the same 
ruling would be applied to s. 247 of the Code of 1882, which directs 
the Magistrate in such a case to acquit the accused (see Empress 2. 
Thompson, 6 Cal. 523, Cr. P.C.,s. 403, Expla). Nor is the pendency 
of any criminal proceeding, which has not yet reached a decision, a 
bar to any other proceeding for the same offence, either in the same 
Court or in a different Court. (Bishop, § 836.) 
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Secondly; the circumstances must be such as would permit of a 
legal conviction. And, therefore, judgment in favor of the prisoner 
upon demurrer is no sufficient acquittal, since this assumes that upon 
the indictment no lawful conviction could have followed. In sucha 
case Rolfe, B., said, 

“The ground of the judgment on the demurrer being in favor of the prisoner 
was, that the former indictment did not eharge any telony. The prisoner was 
only diacharged of the premises in that indictment specified, and that iz no die- 
charge from this indictment which dues charge a felony.” (R. «. Richmond, 1 
C. & K. 241.) 

So, where the indictment is so completely bad in substance that a 
conviction, had it been obtained, must have been reversed, an acquit- 
tal will be no bar to a fresh indictment, even though the acquittal wags 
upon the merits and not upon the ground of the flaw in ie charve. 
(Rov. Vaux, 4 Co. Rep. 45.) Because, whatever the tribunal might 
Imagine that it was trying, it could try nothing but what was charged, 
and, therefore, the prisoner could be acquitted of nothing else. Hence 
an acquittal of that which was no offence could be no bar to a trial tor 
that which was an offence. Where, however, the prisoner has been 
found guilty upon a bad indictment, if judyment has followed, the 
conviction, tll it is reversed. is a bar to a subsequent indictment. 
But if there has been no judgment, but merely a verdict upon which 
no sentence has followed, this is no bar. (/4rd.) Where the Crown 
desires to escape from an unsustainable conviction, 1f the trial were 
held in the High Court the course would be for the prosecutor to enter 
a nolle proseqgui before judgment, or after sentence he might be allow- 
ed to bring error for any defect apparent upon the record, (Bishop, 
§ 863.) But since s, 333 of the Cr. P.C. it would probably be held 


that a vulle prosegur could not be entered after verdict. 


A fortiort, a trial before a tribunal which had no jurisdiction over 
the person, or over the offence, could not be pleaded in bar to a sub- 
sequent prosecution. R.v. Muthoorapershad, 2 Suth. Cr. 10.) For 
instance, if a Sessions Judge were to try a British subject who had 
pleaded to the jurisdiction, or if a Magistrate were to convict on a 
charge of rape. The American Courts have held that a conviction 
before a Court that had neo jurisdiction was a mere nullity, and need 
not even be set aside before a subsequent prosecution is brought. 
(Bishop, § 866.) But if the prisoner was actually suffering punish- 
ment under the erroneous conviction, | think it would be necessary 
to remove it before further proceedings could be had.) See Bishop, 
§ 863.) 

Thirdly: nothing short of a sentence, either of acquittal or con- 
viction, operates as a bar to future proceedings. Therefore, if after 
the commencement of the trial it is prematurely terminated, as, for 
instance, in consequence of the illness of the fides or one of the 
Jury, such a termination cannot be pleaded afterwards as an acquit- 
tal. And it has now been ruled, after some conflicting opinions, 
that the Judge has a right to put a stop to the proceedings where 
he sees that they cannot produce any legitimate result, or that 
justice would be thwarted by their continuance. In Windsor v. the 
Queen (L.R. 1, Q.B. 289, 39°) it was ruled, affirming R, v. Charles- 
worth (31 L.J.M.C. 25; S.C. 1 B. & S. 460), that where a trial was 
proceeding and the Judge discharged the jury from giving any 
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verdict, this state of things was not pleadable in bar to a subsequent 
indictment. In Windsor’s case the jury was discharged because they 
could not agree. In the case of Charlesworth the Judge discharged 
the jury because the principal witness refused to answer. The Court 
was divided in opinion as to whether the Judge acted rightly or 
wrongly in so doing; they were clear that the yases ought to postpone 
the trial if the failure of evidence was the act of the prisoner, or some- 
thing in which he concurred or co-operated. They were equally of 
opinion that he ought not to postpone it, merely to allow the Crown 
to produce further evidence. In this country, however, such a power 
is expressly given (Cr. P.C., ss. 247 & 344, and see s. 282, though 
it should be cautiously exercised. They were in doubt whether in 
the particular case he should have postponed. But they were un- 
animous that, whether he had been right or wrong, the trial so ended 
by his act was not an acquittal. 


When, during the course of a trial, the Crown for any reason sees 
fit to abandon the prosecution, the defendant has a right to insist 
upon an acquittal being entered up. (5 Suth. Cr, let. 4; g C.1 Wym. 

irc. 19.) It has been ruled in America that “ if this is not done he 
may still claim his discharge, and he is not to be brought again in 
jeopardy for the same offence.’’ (Bishop, § 858.) But I do not see 

ow such a proceeding could be pleaded as an acquittal, and unless 
it is an acquittal it cannot be pleaded at all. ade: S. 333 of the 
Cr. P.C. the Advocate-General may, at any stage of the proceeding 
before verdict, enter a nolle proseqgui, but a discharge under it does 
not amount to an acquittal. A withdrawal however from a private 
prosecution by the injured person under s. 345 of the same Act does 
operate as an acquittal. 


Fourthly : where a final sentence has been passed under circum- 
stances which would have warranted a conviction, it is conclusive 
until reversed. In England there 1s no process by which a new trial 
can be had ina case of felony (R. v. Bertrand, L.R. 1, P.C. 520; 
R. v. Murphy, 2 /did. 35, 535, overruling R. v. Scaife, 17 QO.B., 238 ; 
see, however, the doubt expressed in R. v. Martin, L.R. 1, C.C. 378), 
nor by which a sentence of acquittal can be reversed, (R. v, Duncan, 
7 O,B.D. 198) though a new trial is admissible in certain cases where 
the conviction is only for a misdemeanour, (R. v. Slator, 8 O.B.D. 267.) 
But under ss. 423, 429, 442 of the Cr. P.C. this may be done by the High 
Court. In one case (R, v. Gora Chand Gope, B.L.L.R., Sup. Vol. 
4433 ure 5 Suth. Cr. 45; S.C. 1 Wym. Cr. 35.) Sir B. Peacock, 

» said, 


‘If in a case of child murder, the Judge were to say it is not necessary to try 
whether death was done by an act done with the intention of causing death, 
because if it waa so caused, the prisoner waa not guilty of murder, I tind that the 
child was under the age of six months, and, therefore, acquit the prisoner ; in 
such a casé there would be no finding on the facts, and the Court, as a Court of 
Revision, would merely set aside the acquittal and order a new trial. in, 
suppose a Magistrate, in a case triable by him, should convict of an offence, and 
the Session Judge on appes! should, without going into the facts, reverse the 
decision upon a point of law and order the prisoner to be discharged, stating 
that, assuming the facts to be as found by the Magistrate, the prisoner was not 
guilty of the offence, this Court, if the Judge were wrong in point of law, could, 
as a Court of Revision, reverse his decision and direct him to try the appeal 
upon ita merits. (See a case of the sort, 4 R.J. & P. 417.) 


0.) PREVIOUS ACQUITTAL OR CONVICTION. 451 


“Ifa Jadge, on appeal, should uphold the finding of « Magistrate on the facts 
and reverse his decision in point of law, and order the prisoner to be discharged, 
then, as the acyuittal would be merely upon a point of law, this Court, as a 
Court of Revision, might reverse the Judgment of acquittal, and order the 
sentence of the Mugistrate to stand.” (dec 4 Mad. H.C. Appr. Ixx; 5 Mad. 
H.C. Appx. x; 8.C. Weir, 217. See alao R. o. Hardeo, 1 All 189.) 


“The Court: may act asa Court of Revision, after it has acted as a Court of 


Appeal, if it finds it sebaned | to do go, in order to correct an order in law which 
eunnot be set right on appeal.”’ 


“For instance, if a man should be found guilty of a murder and sentenced to 
Reven years’ transportation, if a prisoner should appeal on the facts, the Court 
might uphold the finding of guilty of murder on appeal, and afterwards, as a 
Court of Revision, might set aside the seutence Vf seven years’ transportation 
and pass a legal sentence for murder’? (See too, R. vr. Aurokiam, 2 Mad. 38.) 


A sentence of acquittal may also be appealed apainst to the High 
Court by the Local Government, but by it only, under s. 417. (See 
Empress 7. Judoonath, 2 Cal. 273; Empress v7. Miyayi, 3 Bom. 150), 
but the Court will require a very strony case to be made out for 
the exeroise of their discretion. (7 Mad. H.C. 33g; R. 2. Dukaran, 
7 N.W.P. 1y6) 


As a Court of Revision under Cr P.C., 5 439, the Court will not 
set aside a finding of fact, where there was evidence to be considered 
and weighed, upon which that finding might be supported (R. v, 
Aurokiam, 2 Mad. 38.) 


But if the Judge disagrees with the verdict of the jury, or of the 
majority of the jury, he may submut the case to the High Court which 
shall deal with the case as an appeal, but it may acquit or convict the 
accused on the facts, and if it convict, shall pass such sentence as 
might have been passed by the Sessions Court. (Cr. P.C., s. 307.) 


The powers given by this section of reversing a verdict should only 
be exercised when the Court 1s of opinion that the verdict is clearly and 
undoubtedly wrong. (R.v. Sham Bagdi, 13 B.L R. Appx 19; 3.C. 
20 Suth. Cr. 73; Rov Khanderav, 1 Bom. 10; Empress v. Dhunum 
Khasee, 9 Cal. 53.) But where the jury acquitted a prisoner on the 
plea of unsoundness of nuind, the High Court ona reference under 
5. 203 (now »s. 307) convicted the prisoner, being of opinion that there 
was absolutely nothing oa the facts from which any reasonable person 
could find in favour of such a defence, (R. uv. Nobin Churider, 13 
B.L.R. Appx. 20; 5.C. 20 Suth. Cr. 70) and similarly where the jur 
had acquitted a prisoner who had made a full confession of guilt. (Re 
v, Balvant, 11 Bom. H.C. 137.) 


As to the circumstances under which an appeal to Her Majesty in 
Council should be allowed, see R. v. Pestanji, to Bom. H.C. 75; R. ». 
Burah, 3 App. Ca. 889; 8 C.5 1A. 178; S.C. 4 Cal. 172. 


Lastly : the acquittal must be upon substantially the same charge. 
This is tested by considering whether the evidence necessary to 
prove the second indictment could have procured a legal conviction 
upon the first. (Arch. 120) Therefore, an acquittal on an indict- 
ment for murder will bar a subsequent indictment for culpable 
homicide not amounting to murder, since it would have been compe- 
tent to acquit of the grave offence and to convict of the minor. 
(/b1d. 121.) So, a person acquitted of a burglary, or robbery, cannot 
afterwards be indicted for an attempt to commit burglary, or an 
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assault with intent to rob. Nor can a person who has been acquitted 

of an assault under s. 352 be tried again for causing hurt. (Kaptau 
y, Smith, 7 B.L.R. Appx. 25; S.C. 16 Suth. Cr. 3.) Nor can a person 
acquitted of a breach of trust be tried upon the same fact alleged to 
be a theft or criminal misappropriation, or vce versé. For in all 
these cases if the facts set up in the second indictment had been 
proved in the first a conviction would have resulted. (Ante p. 437.) 
And similarly, a summary conviction under a statute for injuring a 
person by negligent conduct on a highway was held to be an answer 
to an indictment for the same act treated as an assault. (Wemyss v. 


Hopkins, L.R. 10, Q.B. 378.) 


So, where a prisoner was convicted upon one indictment under 
s. 50 of Act XVII of 1854, (Post Office: repealed by XIV of 1866) 
for fraudulently secreting a post-letter, and then was convicted upon 
a second indictment under the same section for fraudulently making 
away with the same letter, the first conviction was held to be a bar 
to the second indictment. Scotland, C,J:, said, 


‘In the present case the prisoner might properly have been charged in the 
first instance with both the criminal acts of fraudulently secreting and making 
away with the Jetter; and although either act is punishable under the section 
asian offeuce without uny evidence of the other, still, as it appears that both 
acta were connected and formed substantially a part of one and the same 
criminal transaction, and tho evidence with reference to such acts was as neces- 
sary and materia on the first charge as it was ou the second, the prisoner must 
be considered to have been tried and in peril in respect of the whole transaction 
as one offence on the first charge. The evidence as to his making away with 
the letter was properly a part ot the case in support of the first charge, and the 
strongest proof of it. There was, in fact, no part of the evidence upon which 
the second conviction took place which was not properly evidenced on the first 
charge.”? (R.v. Dulapati, 1] Mad. H.C. 83.) 


But an acquittal on a charge of breaking and entering a house, 
having made preparation for causing hurt to any person, would be no 
bar to an indictment for breaking and entering the same house with 
intent to steal. For the same evidence which would ensure conviction 
on the second indictment must result in an acquittal upon the first, as 
the offences are distinct. (ss. 457, 458. See 2 Leach, 716.) 


So, a man who has broken into a house and stolen goods therein, if 
he be indicted for the theft and acquitted, may afterwards be indicted 
for the house-breaking and convicted, or vice vers@. (2 Hale, P.C. 
245.) Anda conviction for an assault is no bar to an indictment for 
manslaughter, if death subsequently follows from the effects of the 
assault. (R. v. Morris, L.R. 1, C.C. go.) In this case the evidence 
adduced as proof of the assault is only part of the evidence necessary 
to convict of the sl neeets homicide. And where a man had forged 
two puttahs for different pieces of land and was indicted for the 
forgery of one puttah and acquitted, it was held that he might after- 
wards be indicted for the forgery of the second puttah; although the 
second puttah had been put in evidence on the former trial, and 
evidence had been given indiscriminately as to both documents. 
(R. v. Dwarkanath, 7 Suth, Cr. 15; S.C. 3 Wym. Cr. 11.) It.is 
evident in the last case that all evidence given as to the second puttah 

was irrelevant upon the former trial, except so far as it went to show 
that the first puttah was a forgery. 
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In a case in the N.W. Provinces the following facts appeared. 
Five prisoners were tried by a Deputy Magistrate for grievous hurt; 
three were acquitted and two were convicted. These appealed, and 
the result was that the High Court quashed the conviction, and 
ordered a new trial. Nothing was said as to the three who had not 
appealed. Upon the new proceedings all five were committed to the 
Session Court on a charge of attempt to murder, and convicted. On 
appeal, it was held that the three could not plead the former acquittal, 
as they were convicted on a charge over which the Deputy Magistrate 
had no jurisdiction, (R.v. Panna, 7 N W.P. 371.) 


Similar provisions are contained in the Cr. P.C., s. 403. 


‘“A person who has once been tried by a Court of competent 
jurisdiction for an offence, and convicted or acquitted of such offence, 
shall, while such conviction or acquittal remains in force, not be liable 
to be tried again for the same offence, nor on the same facts for any 
other offence for which a different charge from the one made against 
him might have been made under s. 236, or for which he might have 
been convicted under s. 237. 


‘A person, convicted or acquitted of any offence, may be after- 
wards tried for any distinct offence for which a separate charge might 
have been made against him on the former trial under 5, 235, para. 1. 
(See it, ante p. 42.) 


‘* A person convicted of any offence constituted by any act causing 
consequences which, together with such act, consti aled a different 
offence from that of which he was convicted, may be afterwards tried 
for such last-mentioned offence if the consequences had not happened, 
or were not known to the Court to have happened, at the time when 
he was convicted, 


‘‘ A person acquitted or convicted of any offence constituted by any 
acts may, notwithstanding such acquittal or conviction, be subse- 

uently charged with and tried for any other offence constituted by 
the same acts which he may have committed, if the Court by which he 
was first tried was not competent to try the offence with which he ts 
subsequently charged.” 


Explanation.—The dismissal of a complaint, the stopping of pro- 
ceedings under s. 249, the discharge of the accused or any entry 
made upon a charge under s. 273, is not an acquittal for the purposes 
of this section. 


Jllustrations. 


(a) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards while the acquittal remains in force, be charged 
with theft as a servant, upon the same facts with theft simply, or with 
criminal breach of trust. 


““(6) Ais tried upon a charge of murder and acquitted. ‘There is 
no charge of robbery, but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be charged with and tried for robbery. 
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“(c) A is tried for causing grievous hurt and convicted. The 
person injured afterwards dies. A may be tried again for culpable 


homicide. 


“(d) Ais tried before the Court of Sessions and convicted of the 
culpable homicide of B. A may not afterwards be tried for the 


murder of B on the same facts. 


“(e) A is charged by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous hurt to B on the same 
facts, unless the case comes within para. 3 of this section. 


“(f) Ais tried bya Magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. A may 
subsequently be charged with and tried for robbery on the same facts. 


“(g) A, B, and C are charged by a Magistrate of the first class 
with, and convicted by him of, robbing D. A, B, and C may after- 
wards be charged with and tried for dacoity on the same facts.” 


The last clause of the above section, and the illustrations (/) and 
(g) which explain it, are no doubt strictly sound in principle, but 
would work considerable injustice unless supplemented by other 
rules. It is evident in ¢d/us. (f) that the theft hich is the subject of 
the first conviction, is the very same theft which is the largest 
ingredient in the crime which is the subject of the second conviction. 
So, in aus. (g) the same robbery which forms the whole of the crime 
charged in the first trial, is the principal part of the crime charged 
in the second trial. Suppose, then, that in each pair of cases the pre- 
viding officer inflicted the maximum punishment, which was actually 
suffered, it is plain that a single act of theft or robbery would have 
received its full penalty twice over. Such injustice would be prevented 
by providing that where the same set of facts constituted different 
crimes which fell under different jurisdictions, the offender should only 
be tried by the Court which could take cognizance of the graver 
offence ; or that in such cases as are described in z/lus. (f) and (g) 
the punishment inflicted by the second Court should always run con- 
currently with that inflicted by the inferior tribunal. 


The proof of the issue hes upon the defendant. Under the Cr. P. 
C., 5. 511, an extract certified by the officer having the charge of the 
Records to be a copy of the sentence or order, or in case of a con- 
viction, either a certificate signed by the officer in charge of the gaol 
in which the prisoner was punished, or the production of the warrant 
of commitment under which the punishment was suffered, is the mode 
laid down for proving an acquittal, or conviction. Oral evidence is 
admissible to show that the two indictments related to the same 
charge, as, for instance, that the house said to be broken, the property 
alleged to have been stolen, &c., were the same in each case. Some 
evidence is also necessary to identify the person now under trial with 
the person who was formerly indicted. 


Where the plea is found against the defendant, the rule of English 
law was, that if the charge was one of treason or felony, he should be 
allowed to plead over ; but if the indictment was for a misdemeanour, 
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judgment was passed at once for the Crown. (R. v. Taylor, 3 B. 
& C. 512.) This distinction arose in days when every felony was a 
capital crime, and seems quite absurd in the present age when one 
class of offences is punished as heavily as the other. As the dif- 
ference between felonies and misdemeanours is now abolished, the 
Courts will probably take a common sense view of the matter, and 
allow the detendant to plead to the merits in every case. In the Mo- 
fussil, this is undoubtedly the course which would be pursued. 


FORMS OF INDICTMENT. 


The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. 


I have in many cases made the indictment more specific in its 
statement of the offence than the corresponding form given in the 
Code. I cannot imagine that the legislature intended that the charge 
should convey no information whatever to judge, jury, or prisoners, 
as would certainly be the case if it merely stated that on a certain day 
A committed theft. Compare the form in Schedule. V, with Cr. P.C. 
SS. 222, 223, tllus, (a) 


(No. 1.) Indictment against the abettor of murder, where the 
principal ts charged in the same indictment. 


That he the said C D on or about the day of at 
abetted the commission of the said murder by the said A B which 
was committed in consequence of the abetment, and that he has 
thereby committed an offence punishable under ss. 109 & 302 of the 
Indian Penal Code, and within the cognizance of the (Style of the 
Court). 


Upon conviction of an abettor his punishment depends upon the 
penalty attaching to the principal offence charged, and also upon 
whether the offence was or was not committed in consequence of 
the abetment, or different offence was committed. Therefore, both the 
principal section must be mentioned, and the particular section of 
Chapter V under which the case falls (ss. 109-113, 115-117), with the 
circumstances which bring 1. under that section. (1 Suth. Cr. let. 9g; 
2 tht. 1, 8.) 


In England it has always been held that an indictment for conspir- 
ing to commit an offence need not charge that offence with the same 
particularity necessary in an indictment for the offence itself. (Lathan 
v. the Queen, 33 L.J.M.C. 197-200.) And the same rule would, I 
conceive, apply to charges of abetment. 


(No. 2.) Indictment for abetting as a separate offence. 


That one C D (or certatn person unknown) on the day of 
committed theft by dishonestly taking Rs. 50, the 
property of one out of his possession, without his consent. 


and that he the said A B abetted the said C D (or the said persons) 
in the commission of the said theft, which was committed in conse- 
quence of the said abetment, and that he has thereby committed an 


456 FORMS OF INDICTMENT. {Book 


offence punishable under ss. 109 & 379 of the Indian Penal Code, 
and within, &c. 


(No. 3.) Indictment for abetting an offence with a different knowledge 
from that possessed by the persons abetted. 


That he, on or about the day of did instigate and 
abet one A B to assault one C D, he the said (abettor) then and there 
well knowing that the death of C D would be the probable result of 
such assault and intending to procure the death of the said C D by 
means of the assault so abetted, and that the said A B did in conse- 
quence of such abetment assault the said C D, who died in conse- 
quence of such assault, and that he the said (abeftur) has thereby 
committed an offence punishable under ss. 110 & 302 of the Indian 
Penal Code, and within, &Xc. 


(No. 4.) Jadictment for abetting one offence where a different 
offence ts committed. 


That he, on or about the day of did instigate and 
abet one A Bto break by night into the house of one CD, having 
made preparations for causing hurt to a person, and that the said A 
B did, in pursuance of such abetment, break into the house of the 
said C D and murdered one E F then being in the said house, such 
murder being a probable consequence of the said abetment and being 
committed under the influence of the instigation aforesaid, and that 
he the said (abettor) has thereby committed an offence punishable 
under ss. 111 & 302 of the Indian Penal Code, and within, 


(No. 5.) Lndictment for abetting an offence which is not committed. 


That he, on or about the day of did instigate and 
abet one C D, then being a Village Moonsiff in to take a 
ratification other than his legal remuneration as a reward for show- 
ing favour to him the said (adetfor) in the exercise of his official func- 
tions, thatis to say, in O.S. 1 of 1861 then pending before him the 
said C D, and that he has thereb commited an offence punishable 
under ss. 116 & 161 of the Indian Penal Code, and within, &c. 


(No. 6.) Indictment against a Public Servant for concealing a design 
to commit an offence which it was his duty to prevent. 


That, on or about the day of A B, and certain 
other persons unknown, committed dacoity in the village of 
and that the said (defendant) being then and there a Police peon and, 
as such, a public servant, whose duty it was to prevent the said crimes, 
being well aware of the design to commit the said offence and in- 
tending to facilitate the commission thereof, did voluntarily conceal 
the same and did illegally omit to inform his superior officer of such 
design, and that he has thereby committed an offence punishable 
under ss. 119 & 391 of the Indian Penal Code, and within, &c. 


Note.—The indictment ought to state such facts as will show not 
only that the defendant was a public servant, but, also, that he was a 
public servant whose duty it was as such, not merely as an ordinary 
citizen, to prevent the offence. 
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(No. 7.) Indictment for Waging War. 


That he, on or about the day of at 
waged war against the Queen, and that he has thereby committed 
an offence punishable under s, 121 of the Indian Penal Code, and 
within, &c. 


Note.—It is not necessary to set out the particular acts of the de- 
fendant. (Arch. 590.) 


(No. 8.) Jnudictment for attempting to over-awe a Councillor by 
violence, 


That he, on or about the day of at with 
the intention of inducing the Honorable A B, a Member of the 
Council of the Governor-General of India, to refrain from exercising 
his lawful power as such member, assaulted such member, and that 
he has thereby committed an offence punishable under s, 124 of the 
Indian Penal Code, and within, &c. 


(No. 9.) Indictment for attempting to seduce a Soldier from his 


Allegiance. 
That he, on or about the day of attempted to seduce 
from his allegiance to the Queen one then being a private 


soldier in the Regiment of Her Majesty’s Madras Army, and that 

he has thereby committed an offence punishable under s, 131 of the 

Indian Penal Code, and within, &c. 

(No. 10.) Indictment for Fotning an unlawful Assembly Armed with 
a Deadly Weapon. 


That he, on or about the day of at with 
other persons to the number of five or more, did unlawfully assemble 
together, he the satd betng then and there armed with 


a deadly weapon, that is to say a gun, and that he has eee com- 
mitted an offence punishable under s. 144 of the Indian Penal Code, 
and within, &c. 


Note.—lIf the circumstance of aggravation does not exist, omit the 
clause in italics, and charge the offence as punishable under s, 143. 
See the remarks upon the indictment for dacoity under s. 391. 


(No. 11.) dndictment for Rioting. 


That he, on or about the day of at with other 
persons to the number of five or more, unlawfully assembled together 
at and there used force in prosecution of the common object 
of such assembly, vis., in resisting the lawful arrest of A B, and 
thereby committed the offence of rioting, and that he has thereb 
committed an offence punishable under s. 147 of the Indian Pen 
Code, and within, &c. 


The Bengal High Court has laid it down that “ it is quite enough 
to charge the prisoners with the offence of rioting punishable under 
s. 147 of the Indian Penal Code,” but that where “the committing 
officer has resolved the crime into its elementary facts in the charge, 
all that combined to constitute the compound offence should have 
been charged.”’ (1 Suth. Cr. let. 10; 4 R.J. & P. 413.) The tendency 
of the Madras High Court is to resolve such technical terms into 
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their elements, soas to explain to the prisoner what he is charged 
with, (See note to charge of dacoity.) It is also laid down in 
Bengal that in indictments under s. 149, the charge should state 
what the common object of theunlawful assembly was, (1 Wym. 
Circ. 3, 16.) 

(No. 12.) Indictment for an Affray. 


That on or about the day of they 

the said A Band C D did commit an affray in the public street at 

by fighting therein, and disturbing the public peace, and 

that they have thereby committed an offence punishable under s, 160 
of the Indian Penal Code, and within, &c. 


(No. 13.) Indictment against a Public Servant for Accepting a 
Gratification. 


That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works, accepted for himself 
from one A B a gratification, other than a legal remuneration, as a 
motive for his the said (defendant’s) procuring a certain contract for 
the said A B, such being an official act, and that he has thereby com- 
mitted an offence punishable under s. 161 of the Indian Penal Code, 
and within, &c. 


(No. 14.) Indictment for Non-attendance in Obedience to Lawful 


Summons. 
That on or about the day of one A B, then being: 
Zillah Judge of and being as such Zillah Judge legally 


competent to issue a summons, did by his summons call upon the 
said (defendant) to appear and give his evidence at the Court House 
of on and such summons was duly served upon the 
said (defendant) who was legally bound to attend in obedience to the 
same, yet he intentionally omitted to attend at the said Court House, 
and that he has thereby committed an offence punishable under 
s. 174 of the Indian Penal Code, and within, &c. 


(No. 15.) Indictment for Disobedience to an Order promulgated by a 
Public Servant. 


That on the day of A B, then being Magistrate 
of made and promulgated an order directing the Left Hand 
Caste to refrain from conducting a procession through the 
street in the Village of , such being an order which he was 
lawfully empowered to promulgate, and the said (defendants), well 
knowing the said order, disobeyed the directions of the said A B 
and conducted the procession through the said street, whereby a 
viot was caused tn the said ullages (or) whereby danger to human 
life and safety was caused, and that they have thereby committed 
an offence punishable under s. 188 of the Indian Penal Code, and 
within, &c., 


Note.—The indictment ought to show that the public servant was 
one authorized to promulgate an order, and that the order was one 
which he was competent to make. If no riot resulted and no danger 
was caused by the act of disobedience the clauses in italics should be 
omitted, but some averment must be inserted to show that the conse- 
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peas stated in the previous clause of s. 388 have resulted from the 
isobedience, otherwise no offence at all has been shown. 


(No. 16.) Fatse Evipence.—ZJ/ndictment for giving False Evidence 
tna Sust before a District Moonsiff. 


That he, on the 1st day of May, 1861, being summoned as a 
witness at the final hearing in O. S. 1 of 1861, being a judicial 
proceeding then pending before the District Moonsiff of and 
being bound by solemn affirmation to state the truth, intentionally 
gave false evidence by knowingly and falsely stating that he had seen 
one Ramasawmy sign a certain document marked A, whereas he had 
not seen the said Ramasawmy sign the said document, and that he 
has thereby committed an offence punishable under s, 193 of the 
Indian Penal Code, and within, &c. 


Note.—The averment that he “intentionally gave false evidence’’ is 
avery material point. (2 Suth. Cr. let. 11.) It is not necessary to 
state that the point on which he perjured himself was material to the 
issue of the case. (/did.,and R.v. Aidrus Sahib, 1 Mad. H.C. 38; S. 
C. Weir, 38 (61.]) The charge ought to state what the judicial proceed- 
ing was in which the false evidence was given and even the particular 
stage of that proceeding. (R. v. Nagardi, 1 B.L R.A. Cr, S.C., ro 
Suth. Cr. 3.) But itis not necessary to describe the subject-matter 
of the proceeding with any minuteness. A statement that the offence 
was committed at the trial of a certain misdemeanour at the quarter 
sessions at Salop was held sufficient in England. (R. v. Dunning, 
L.R. 1, C.C. 290.) But the date at which, and the Court or officer 
before whom, the false statement was made should be set out accord- 
ing to the facts, so that the prisoner may be able afterwards to plead 
his conviction or acquittal. (IR. v. Maharaj Misser, 7 B.L.R. Appx. 
66, C.C. 16 Suth. Cr. 47.) 


(No. 17). Indictment for False Statement tn an Income Tax Return, 


That he, on the day of being bound by law to make 
a declaration as to the amount of his profits fee the year 1860, which 
declaration the Special Commissioner of Income Tax was authorized 
to receive as evidence of the amount of such profits, made a return to 
AB, then being Special Commissioner of Income Tax for the Town 
of Madras, and in such return knowingly and falsely stated that his 
profits for the year 1860 had been only Rupees 1,000, whereas his 
profits for the said year had been Rupees 10,000, the said false state- 
ment being upon a point material to the object for which the said 
declaration was made, and that he has thereby committed an offence 
punishable under ss. 199 & 193 of the Indian Penal Code, and 
within, &c. 


Note.—The practice in the High Court is to set out the substance 
and as nearly as possible the words of the statement upon which 
perjury is assigned. Where the charge did not distinctly set forth 
the statement which was alleged, but it appeared that the prisoners 
prefectly understood on their trial what was the alleged false state. 
ment and had not been prejudiced in their defence by the defective 
form of the charge, the Court refused to interfere. (4 R.J. & P. 
359, and see Cr.P.C., s. 443, ante p. 437.) But the High Court of 
Bengal has directed that in all committals for giving false evidence 
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under ss. 193 to 195, the particular statements on which perjury is 
assigned should be invariably inserted in the charge. (1 Wym. 
Circ. 15, 16, acc. R.v, Jamurha, 7 N.W.P. 137.) And that part of 
the statement which is alleged to be false must be specifically pointed 
out, (R.v. Soonder Mohooree, g Suth. Cr. 25; S.C. 5 Wym. Cr. 333 
R. v. Maharaj Misser, 7 B.L.R. Appx. 66; S.C. 16 Suth, Cr. 47.) 
The statement proved must, also, be substantially the same as that 
set out, unless the record is amended to meet the variance, (Arch. 
713.) It must also be expressly alleged that the statement was known 
and believed to be false, or that 1t was not believed to be true. (See 
form in Cr. P.C., Sched. V.) 


Where several persons give false evidence, although they give it 
in the same proceeding and in the very same words, the offence of 
each is a distinct offence and of course they cannot be charged 
jointly inthesame Court. (R.v. Maharaj Misser, 7 B.L.R. Appx. 66 ; 
S.C. 16 Suth. Cr. 47.) Where the statement of each is part of the same 
transaction, so that each offence will be proved and rebutted by the 
same evidence, it is a common and convenient course to indict all 
the prisoners in the same indictment, charging each, of course, ina 
separate count. The Madras High Court has laid it down, however, 
that this course is open to abuse, as it is doubtful whether prisoners 
so tried together will understand that they are entitled to call one 
another as witnesses in their defence. The Judges, therefore, directed 
-that the strictly legal course should, for the future, be followed. Each 
act of giving false evidence being a separate offence, a separate 
charge must necessarily be framed against each prisoner, and, in 
future, a separate trial must be held of each charge. (3 Mad. H.C. 
Appx. xxxii; R. v. Bhavani Shankar, 5 Bom. H.C.C.C. 55; R. v. 
Ruttee Ram, 2 N.W.P. 21.) 


(No, 18.) Jndictment for fabricating False Evidence, and for using 
the same knowingly. 


That he fabricated false evidence by making in an account book a 
false entry, purporting to be an entry of a payment of Rs, 1,000 by 
one A B to one Veerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
SO appearing in evidence, should cause any person, who in such pro- 
ceeding might have to form an opinion upon the evidence, to enter- 
tain an erroneous opinion touching the fact of such payment, the same 
being a point material to the result of such proceeding, and that he 
has thereby committed an offence punishable under s. 193 of the 
Indian Penal Code, and within, &c. 


That he, the said AB in O.S. 1 of 1861, being a judicial proceed- 
ing before the Civil Judge of corruptly used the entry in 
the last count mentioned as genuine evidence, knowing the same to be 
fabricated, and that he has thereby committed an offence punishable 
under s. 196 & s. 193 of the Indian Penal Code, and within, &c. 


(No. 19.) Indictment for causing Disappearance of Evidence. 


That he, having reason to believe that an offence, that is to say 
murder, had been committed, did throw a certain dead body intoa 
well, and thereby cause evidence of the commission of that offence 
to disappear, with the intention of screening the offender from legal 
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punishment, and that he has thereby committed an offence punish 
able under s. 201 of the Indian Penal Code, and within, &c, 


Note.—Where a prisoner is charged under this section, or under 
SS, 202, or 203, it is not necessary to show that any offence had been 
actually committed, provided he committed the act under the mis- 
taken belief that an offence had been committed. (2 Suth. Cr. let. 1.) 


(No. 20.) Indictment for false Personation in a Suit. 


That he, on the day of falsely personated one 
A B ina judicial proceeding before C D, Esq., the Registrar of the 
High Court of Madras, and in such assumed character became secu- 
rity for one X, a receiver appointed by the said Court, the same being 
an act done in a civil suit then pending in the said High Court, and 
that he has thereby committed an offence punishable under s. 205 of 
the Indian Penal Code, and within, &c. 


(No. 21.) Indictment for fraudulent Transfer of Property. 


That one A B was a creditor of the said (defendant) and had sued 
him in the Moonsiff’s Court of in O.S. 1 of 1861, and 
had obtained judgment against him for the sum of Rupees 1,000, 
and the said (defendant) intending to prevent a certain piece of land 
situated in the village of from being taken in execution of the said 
decree, fraudulently transferred the same to one C D, and that he 
has thereby committed an offence punishable under s. 206 of the 
Indian Penal Code, and within, &c. 


(No, 22.) Indictment for a false Claim. 


That he, on or about the day of commenced 
a suit in the District Moonsiff’s Court of against one A B, 
and in the said suit falsely claimed to be the owner of certain jewels 
then in the possession of the said A B, with intent to injure the said 
A B, whereas he well knew that he was not the owner of the jewels 
so claimed, and that he has thereby committed an offence punishable 
under s. 209 of the Indian Penal Code, and within, &c. 


(No. 23.) Indictment for a false Charge of an Offence. 


That he, on or about the day of with intent 
to cause injury to one A B, appeared before the Magistrate of 
and there datsely charged the said A B with having stolen Rs. 50, he 
the said (defendant) at the time well knowing that A B had not 
stolen the said money, and that there was no just or lawful ground 
for such charge, and that he has thereby committed an offence 
punishable under s. 211 of the Indian Penal Code, and within, &c. 


See 2 Suth. Cr. let. 2, where this form is laid down. The nature of 
the false charge should be stated in the finding and entered in the 
Calendar. (R. v. Arjoon, 1 Bom. H.C. 88.) 


(No. 24.) Indictment for Harbouring an Offender. 


That on or about the day of the crime of dacoity 
was committed in the village of and that he the said (defendant) 
harboured one A B, whom he, at the time he harboured him, knew 
(or had reason to believe) to be one of the offenders, with the inten- 
tion of screening him from legal punishment, and that he has there- 
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by committed an offence punishable under s, 212 of the Indian Penal 
Code, and within, &c. 


(No. 25.) Indictment for omission to apprehend, or for permitting 
an Escape. 


That he, being a public servant, that is tosay, an Inspector of 
Police (Keeper of the Fail of) and being as such public servant legally 
bound to apprehend (keep tn confinement) one A B who then was 
charged with the offence of robbery, intentionally omitted to appre- 

hend the said A B (suffered the said A B who was then in confinement 

in the said yatl to escape from such confinement), and that he has 

thereby committed an offence punishable under s. 221 of the Indian 

Penal Code, and within, &c. 


Note.—The nature of the office held by the prisoner should be stated, 
so that it may appear whether the legal obligation to apprehend, or 
to keep in confinement, attached to it. (1 Wym. Circ. 19.) The 
names of the persons suffered to escape should be stated (/d1d.); but 
this is not an essential to the charge, but merely a matter of parti- 
cularity for the information of the accused. The nature of the charge 
against the person who escaped should also be stated in charges under 
this section and under ss. 222 & 225, since the punishment of the 
ar servant depends upon the extent to which justice was likely to 

e defeated by his breach of duty. 


(No. 26.) Indictment for Counterfeiting Coin. 


That he, on or about the day of counterfeited a piece 
of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed an offence punishable under s. 232 of the Indian 
Penal Code, and within, &c. 


(No. 27.) Indictment for passing off and possessing Counterfert Cotn. 


First ; That he, on or about the day of having 
a counterfeit Coin, which was a counterfeit of a piece of the Queen’s 
Coin known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knew to be a counterfeit of the Queen’s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed an offence punishable under s, 240 of the Indian 
Penal Code, and within, &c. 


(No. 28.) Secondly ; That he, on or about the day of 
delivered to one A Bas genuine a counterfeit Coin, that is to say, a 
counterfeit Rupee, knowing the same to be counterfeit, and that he 
has thereby committed an offence punishable under s. 241 of the 
Indian Penal Code, and within, &c. 


In charges under s. 241, the name of the person to whom it was 
delivered should be stated, as required by the model from Sched. V, 
Cr. P.C. It is also essential that the element of fraud should be 
recognized, either by the use of the word “fraudulently” in the 
charge, or of the terms ‘as genuine”’ in the manner indicated in the 
sample form. (1 Wym. Circ. 20.) 

(No. 29.) Thirdly ; That he, on or about the day of was 


fraudulently in possession of counterfeit Coin, that is to say, three 
counterfeit Anna pieces, he, at the time when he became possessed 
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thereof, having well known that they were counterfeit, and that he has 
thereby committed an offence punishable under s, 242 of the Indian 
Penal Code, and within, &c. 


(No. 30.) Indictment for Murder. 


That he, the said A B, on or about the day of at 
did commit culpable homicide amounting to murder, (1 Suth. Cr. let. 
12) by causing the death of one Z by doing an act with the intention 
of causing the death of a human being, 


(or) by doing an act with the intention of causing such bodily injury 
to the said Z, as he, the said A B, knew to be likely to cause the 
death of the said Z, 


(or) by doing an act with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be inflicted was 
sufficient in the ordinary course of nature to cause death, 


(or) by doing an act, knowing it to be so immediately dangerous 
that it must in al] probability cause the death of a human being, or 
such bodily injury as was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the risk 
of causing death or such injury as aforesaid, and that he has thereby 
committed an offence punishable under s, 302 of the Indian Penal 
Code, and within the cognizance of the (Style of the Court). 


Note.—The above form is sufficient without setting forth the 
manner in which, or the means by which, the death was caused. (Cr. 
P.C., s. 223, tllus. (e).) Only one of the clauses commencing with 
(or) should be used in the same count, but if there is any doubt as to 
the character of the act, it is well to use different counts, stating the 
nature of the act differently in each. The same comencement and 
conclusion will be required in each count. 


It is not necessary to negative the special exceptions contained in 
Ss. 300. 


That he (or they) the said A B on or about the day of 
at committed murder by causing the death of C D, and 
that he (or they) has (or have) thereby committed an offenc punish- 
able under s. 302 of the Indian Penal Code, and within, &c. (1 Wym. 
Circ. 26; Government v. Ramasawmy, 70, Cr. 33, and see ante p. 438.) 


(No. 31.) Indictment for Culpable Homicide. 


That he, on or about the day of at committed 

culpable homicide not amounting to murder by causing the death of 

by doing an act with the intention of causing death, 

(or) with the intention of causing such bodily injury as was jikely to 

cause death, (or) with the knowledge that he was likely by such acts 

to cause death, and that he has thereby committed an offence punish- 
able under s. 304 of the Indian Penal Code, and within, &c. 


Note.—The indictment should ‘state whether the act constituting 
the offence of culpable homicide, not amounting to murder, was done 
with the intention of causing death, or only with the knowledge that 
it was likely to cause death, as ee eee are provided by law 
for the same acts as above distinguished.”” (2 Suth. Cr. let. 8.) The 
words ‘not amounting to murder,”’ should, also, be used, (1 16#d., 12.) 
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According to English law and under s. 238 of the Cr. P.C., separate 
counts for murder and culpable homicide are unnecessary, as upon 
an indictment for the graver offence, the jury may convict of the minor. 


(No. 32.) Indictment for causing Miscarriage. 


That he, on or about the day of voluntarily and 
without the consent of A B, then being a woman with child, caused 
the said A B to musa such miscarriage not being caused in good 
faith for the purpose of saving the life of the said woman, and that 
he has thereby committed an offence punishable under s, 313 of the 
Indian Penal Code, and within, &c. 


(No. 33.) Indictment for causing Grievous Hurt by dangerous 
Weapon. 


That he, on or about the day of voluntarily caused 
grievous hurt to one A B by means of an instrument for shooting, 
that is to say a pistol, and that he has thereby committed an offence 
punishable under s. 326 of the Indian Penal Code, and within, &c. 


Note.—It is not necessary to aver that the case did not fall under 
the provisions of s. 334. (Cr. P.C., s, 221.) 
(No. 34.) Indictment for causing Grievous Hurt by Negligence. 


That he, on or about the day of caused grievous hurt 
to one A B by doing an act, that is to say, by driving a carriage so 
rashly (or negligently) as to endanger the personal safety of others, 
and that he has thereby committed an offence punishable under s. 338 


of the Indian Penal Code, and within, &c. 


(No. 35.) Indictment for Wrongful Confinement for the purpose of 
Compelling Restoration of Property. 


That he, on or about the day of wrongfully confined 
one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels, before then stolen from him the said 
(defendant), and that he has thereby committed an offence punishable 
under s. 348 of the Indian Penal Code, and within, &c. 

Note.—The name of the person wrongfully confined should be 
given. (1 Wym. Circ. 20.) 

(No. 36.) Indictment for an Assault. 

That he, on or about the day of assaulted one A B, 

the said assault not being committed on grave and sudden provoca- 


tion given by A B, and that he has ae committed an offence 
punishable under s. 352 of the Indian Penal Code, and within, &c., 


(No. 37.) Indictment for Kidnapping from Lawful Guardianship. 


That he, on or about the day of kidnapped one A B, 
being a female under the age of 16 (or being a person of unsoun 
mind) from lawful guardianship by taking her out of the keeping of 
her father C D without his consent, and that he has pad com- 
mitted an offence punishable under s. 363 of the Indian Penal Code, 


and within, &c. 
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(No. 38.) Indictment for Abduction of a Woman. 


That he, on or about the day of abducted a certain 
woman named A B by inducing her by deceitful means to go from 
her home, knowing it to be likely that she would be seduced to illicit 
intercourse, and that he has thereby committed an offence punishable 
under s. 366 of the Indian Penal Code, and within, &c. 


Note.—The particular portions of the section which fit the parti- 
cular case must be selected in framing the charge. (2 Suth. Cr. let. 7.) 


(No. 39.) Indictment for Rape. 


That he, on or about the day of committed rape upon 
the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 of the Indian Penal Code, and within, &c. 


(No. 40.) Indictment for Theft by a Servant. 


That he, on or about the day of being the servant of 
one A B, did commit theft in respect of certain property then in the 
possession of his said master (2 Suth. Cr, let. 8), by dishonestly taking 
six spoons out of the possession of the said A B without his consent, 
and that he has thereby committed an offence punishable under 
s, 381 of the Indian Penal Code, and within, &c. 


Where a completed theft is charged the goods ought to be stated. 
Otherwise where only an attempt to stcal is alleged. (R.v. Galla- 
gher, 34 L.J.M.C. 24; S.C.L. & C. 489.) 


The definition of theft under the Penal Code does not render it 
necessary to state who was the owner of the property. Where, how- 
ever, the person in possession from whom they were stolen was the 
owner it is usual to state that they were his property, and this allega- 
tion will be supported if it appear that he had only some special pro- 

erty in them as a bailee, a pawnee, a carrier, agent, or the like. 
here the person who has such special property has an absolute right 
to detain them from the ultimate owner for a definite time, the owner- 
ship must be laid in him and not in the ultimate owner. Otherwise 
it may be laid at pleasure in either. (2 Russell, 240, 245.) A variance 
between the statement as to the ownership and the evidence would in 
general be amended under Cr. P.C. 226. But such an amendment 
would be refused where it would tend to prejudice the prisoner in his 
defence upon the merits. Where the accused was charged with re- 
cerving goods from the prosecutor’s wife, the prosecutor being alleged 
to be the owner, an amendment laying the property jointly in the 
prosecutor and his mother was refused. The prisoner’s counsel stated 
that he had been instructed to put forward the defence that the prisoner 
had received the property innocently from the wife, and that as she 
could not be convicted of stealing from her husband, he could not be 
convicted of receiving the property as stolen property from her. (R.v. 
Govindas, 6 Bom. HCCC. 76.) 


If the facts proved under this indictment amount to criminal mis- 
appropriation or breach of trust, there may still be a conviction, See 
ante p. 437- 

As to cases where the evidence establishes several acts of theft. 
See Cr. P.C., s. 234 ante p. 439. 
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(No. 41.) Indictment for Theft in a Dwelling House. 


That he on or about the day of 
committed theft in a building used by one C D as a human dwelling 
(or for the custody of Prager) by dishonestly taking one brass vessel, 
the property of the said C D, out of the said building without his con- 
sent, and that he has thereby committed an offence punishable under 
s, 380 of the Indian Penal Code, and within, &c. 


(No. 42.) Indictment for Extortion by putting in fear of Death. 


That he, on or about the day of did extort a pro- 
missory note for Rupees 100 from A B, having, in order to the com- 
niitting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 386 of the 
Indian Penal Code, and within, &c. 


(No. 43.) Indictment for Highway Robbery by Night. 


That he, on or about the day of on the 
highway leading from A to B, and between sunset and sunrise, 
robbed one C D of a watch and seals, and that he has thereby com- 
mitted an offence punishable under s. 392 of the Indian Penal Code, 
and within, &c. 


Note-—The averment that the offence was committed on the high- 
way is material, (i Suth. Cr. let. 11.) 


Distinct robberies committed in different houses during the same 
night by the same prisoners should be set out in separate charges, 
and each should be tried separately. Where all the charges were 
united in the same indictment and tried simultaneously, the conviction 
was quashed and a new trial ordered. (R.v. Itwaree, 6 Suth. Cr, 83; 
S.C, 2 Wym. Cr. 67.) 


(No. 44.) dndictment for Dacotty with Murder. 


That on or about the day of he, with others to 
the number of five or more, committed robbery, and thereby dacoity, 
at the village of and that in committing such dacoity one of 


the said persons murdered one A B, and that he the said (defendant) 
has thereby committed an offence punishable under s. 396 of the 
Indian Penal Code, and within, &c. 


Note.—The words in italics are said by the Bengal High Court to 
be redundant as being included in the term dacoity. (2 Suth. Cr. let, 
1.) But the Madras High Court has ruled that they should be 
inserted, as being necessary to inform the prisoner of the charge 
against him. (Madras Rulings, 1864, on s. 395) They are not con- 
tained in the form given in Sched, V of the Cr, P:C. and see Cr. 
P.C., s. 221, ante p. 436, 


Where the charge is preferred under s. 397, ors. 398, the charge 
must mention s. 395 as well, since the former sections merely impose 
a minimum punishment, while the extent of the penalty is to be found 


ins. 395. (5 RJ. & P. 137.) 
(No. 45.) Indictment for Criminal Misappropriation. 
That he, on or about the day of dishonestly 
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misappropriated certain jewels, knowing that such property was in 
the possession of one Ramasawmy, now deceased, at the time of his: 
death, and that the same had not since been in the possession of any 
person legally entitled to such possession, and that he has thereby 
committed an offence punishable under s. 404 of the Indian Penal 
Code, and within, &c. 


Note.—If the offence really committed should amount toa theft, 
the conviction will still be valid. Ante p. 436. 


(No. 46.) Indictment for Criminal Breach of Trust. 


That he, being the clerk of John Brown, and being in such capacity 
entrusted with a promissory note the propeity of the said John Brown, 
committed criminal breach of trust by dishonestly converting the said 
note to his own use, and that he has thereby committed an offence 
punishable under s. 408 of the Indian Penal Code, and within, &c. 


Where the defendant is a servant of a partnership, or of a Joint 
Stock Company not incorporated, (R.v. Frankland, 32 L.J.M.C. 
69; S.C. 1, L. & C. 276,) the correct mode of framing the indictment 
is to state that he is the servant of one of the partners or shareholders 
by name, and of others, not naming them. 


If the alleged breach of trust should turn out to be a theft, the 
defendant may still be convicted under this indictment. See ante 
P. 437 

(No. 47.) Indictment for Recetving Stolen Property. 

That he, on or about the day of dishonestly 
received a gold bracelet, then being stolen property, knowing (or 
having reason to believe) the same to be stolen property, and that he 
has thereby committed an offence punishable under s. 411 of the 
Indian Penal Code, and within, &c. 


The Bombay High Court have laid it down that a charge undr 
this section should allege that the article found in the prisoner’s 
possession ear ey erty stolen from A B (naming him) the owner 
thereof. (R.v. Siddoo, 1 Bom. H C.g6.) But this specification might 
often be impossible, and I cannot see that it 1s ever necessary. 


(No. 48.) Indictment for Cheating. 


That he, on or about the day of cheated one 
Veerasawmy, by falsely pretending that a certain ornament was 
made of gold, and thereby deceived the said Vecrasawmy, and 
fraudulently induced him to pay the sum of Rupees 100, the property 
of the said Veerasawmy, as the price of the said ornament, whereas 
the said ornament was not of gold, in consequence of which the said 
Veerasawmy suffered damage in his property; and that he has 
thereby committed an offence punishable under s. 420 of the Indian 
Penal Code, and within, &c. 


Note.—Under English law an indictment for cheating was bad 
unless it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 401.) Probably in Mofussil practice such parti- 
cularity would not be held necessary, but it seems to me most advis- 
able that the indictment should be as specific as possible for the 


468 FORMS OF INDICTMENT. [Book 


protection of the prisoners. A mere allegation in the words of the 
Code, that A cheated B would be too vague to give any information 
of value to the prisoner or the Judge. 


According at the practice of the High Court it is also necessary to 
negative the pretences by special averment (Arch. 407), but out of 
those limits such precision would probably not be required. 


The indictment should state whose the property is, so as to nega- 
tive the possibility of its being the property of the prisoner. But the 
omission of such a statement would be immaterial, unless the prisoner 
was in fact misled by it. (Cr. P.C.,s. 225.) In R.v. Willans the High 
Court of Madras seemed to lay down, though with considerable 
reluctance, on the authority of English cases, that if the property was, 
in fact, not that of the prosecutor, as, for instance, if A by cheating B, 
induced him to deliver up the property of C, the offence under s. 415 
would not be committed. Even supposing this view of the law to be 
correct, I have no doubt that any legal possession, which entitled the 
party cheated to retain the article as against the party cheating him, 
would be held to be sufficient proof of property to support an indict- 
ment. (See ante p. 464.) 


An indictment for cheating the prosecutor of his property is proved 
by evidence that the article was, in fact, delivered by the prosecutor’s 
wife, upon a permission granted by the prosecutor under the influence 
. ie mia statement. (R. v. Moseley, 31 L.J.M.C. 24; S.C.L. 

92. 


(No. 49.) Indictment for Mischief to Cattle. 


That he, on or about the day of committed mischief by 
maiming a horse (or a dog of the value of fifty rupees), the property 
of A B, and that he has thereby committed an offence punishable 
under s, 429 of the Indian Penal Code, and within, &c, 


Note.— Under this section value may be the essence of the offence, 
and would have to be alleged and proved. 


(No. 50.) Indictment for Lurking House-trespass by Night. 


That he, on or about the day of at 
committed lurking house-trespass by night in the house of and 
that he has thereby committed an offence punishable under s. 456 of 
the Indian Penal Code, and within, &c. 


(No. 51.) Indictment for House-breaking by night with intent 
to commit Theft. 


That he, on or about the day of broke into the 
house of one A B, after sunset and before sunrise, in order to com- 
mit theft, (or 12 order to the committing of an offence puntshable with 
imprisonment, that 1s to say the offence of adultery,) and that he has 
thereby committed an offence punishable under s. 457 of the Indian 
Penal Code, and within, &c. 


Note.—If theft has been committed, add a count under s. 380, 
Form 41, ante p. 466. 
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(No. §2.) Indictment for breaking open a closed Receptacle 
entrusted to him. 


That he, being entrusted with a closed receptacle, that is to say a 
box containing property, or which he belteved to contain property,) 
did, on or about the day of dishonestly 
break open the same, not having authority so to do, and that he has 
thereby committed an offence punishable under s. 462 of the Indian 
Penal Code, and within, 


(No. 53.) Indictment for forging a Bill of Exchange and 
fraudulently using the same. 


First ; That he, on or about the day of committed 
forgery, by making a certain false Bill of Exchange, purporting to 
be a valuable security, with intent to defraud, and that he lias there- 
by committed an offence punishable under s. 467 of the Indian Penal 
Code, and within, &c. 


Second ; That he, on or about the day of fraudulently 
used the said forged Bill of Exchange as genuine knowing it to be 
forged, and that he has thereby committed an offence punishable under 
ss. 471 & 467 of the Indian Penal Code, and within, &c. 


Where the forgery consists in altering a true instrument, the 
offence may still be described as a forgery of the whole. (Ante p. 379.) 

It is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be so. (Arch. 466.) 


Where a conviction is sought under s. 467 the document must be 
described so as to bring it within the terms of the section, and such 
description is material and must be made out. So, if the prisoner 
is indicted for uttering a forged document, he cannot receive the 
enhanced punishment for uttering a document described in s, 4v7, 
unless the indictment has so charged his offence. (R. v. Gangaram, 


6 Bom. H.C.C.C. 43.) 


(No. 54.) Indictment for Bigamy. 


That he, the said John Brown, on the day of had 
a wife living named Sarah Brown, (who had been continually absent 
from the said Fohn Brown for the space of seven years and had not been 
heard of by him as fats alive within that time,) and that he, on the 
said day, married one Elizabeth Smith, the said last named marriage 
being void by reason of its taking place during the life of the said 
Sarah Brown, (and that he, the said Fohn Brown, did not before the 
said last named marriage inform the said Elisabeth Smith of the real 
state of facts connected with his said first marriage, so far as the same 
were within his own knowledge,) and that he has thereby committed 
an offence punishable under s, 494 of the Indian Penal Code, and 
within, &c. 

(No. 55.) Indictment for Adultery, 


That he, on or about day of committed adultery 
by rene sexual intercourse with one who then was and 
whom he knew (or Aad reason to believe) to be the wife of another 


man, that is to say of one without the consent or 
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connivance of the said (xame of husband,) such sexual intercourse not 
amounting to the offence of rape, and that he has thereby committed 
an offence punishable under s. 497 of the Indian Penal Code, and 
within, &c. 


(No. 56.) Indictment for enticing away a Married Woman. 


That he, on or about the day of enticed away from 
her husband (07 from one who then had the care of her on behalf of 
her husband) a certain woman named who then was and 
whom he the said then knew (07 had veason to believe) 
to be the wife of one with intent that she might have 
iicit intercourse with him the said ov with a certain 
other person named ) and that he has thereby 


committed an offence punishable under s. 498 of the Indian Penal 
Code, and within, &c. 


Note.—In cases of bigamy the offence is completed at the time of 
the second marriage, and must be tried by the Court within whose 
jurisdiction such second marriage took place. In cases of adultery 
any Court may try the offence, within whose limits any act of crimi- 
nal connection took place. In cases of enticing or taking away a 
marricd woman there is an offence triable in every district into which 
the woman was enticed. But where she is taken out of one district 
and lives with the man in another, if the trial is to be in the latter 
district it would be well to add a count under s. 498 for detaining her 
in that district. Of course, a man cannot be tried twice in the same 
or in different districts for different acts of the same continuous adul- 
tery, enticing, or detaining. (Sec ante p. 406.) 


(No. 57.) Indictment for Defamation. 


That he, on or about the day of defamed A B, by 
writing and publishing concerning him the following words (kere 
tusert the defamatory matter) and that he has thereby committed an 
offence punishable under s. 500 of the Indian Penal Code, and 
within, &c. 


Note.—See as to negativing the exceptions ins. 499, Cr. P.C., s. 221 
ante p. 438. 


(No. 58.) Indictment for Criminal Intimidation, 


That he, on or about the day of criminally intimidated 
AB, (4y threatening to cause grievous hurt to one BC, with intent to 
cause the said A B todo an act which he was not legally bound to do, 
that +s, to give money to the accused) and that he has thereby com- 
mitted an offence punishable under s. 506 of the Indian Penal Code, 
and within, &c. 


Note.—The words in italics are probably not necessary, at least in 
the Mofussil, but if any part of the description of the offence is set 
out the whole is necessary. 


(No. 59.) Indictment for attempting to commit House-breaking. 


That he, on or about the day of did attempt to 
commit house-breaking in the house of one and in such 
attempt did an act towards the commission of the offence, and that he 
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has thereby committed an offence punishable under s. 511 and s. 443 
of the Indian Penal Code, and within, &c. 


Note.—No separate count for an attempt is necessary where the 
completed offence is charged. (Cr. P.C., s. 238, ante p. 433.) The 
indictment must specify not only s. 511 but the section of the Code 
under which the offence, if completed, would have been punishable, 
as a reference to both sections is necessary to determine the penalty. 
(2 Suth. Cr. let. 2.) 


Charges of attempts must, of course, contain a correct legal 
description of the offence attempted, but need not state it in as much 
detail as a charge of actually committing the offence. Ifor instance, 
a count for an attempted theft need not specify the goods which the 
thief attempted to steal, since that cannot always be known. (R. v. 
Johnson, 34 L J.M.C. 24; SC.L.& C. 489.) But an indictment for 
an attempt to cheat was held insufficient which simply stated that the 
prisoner ** did unlawfully attempt and endeavour fraudulently, falsel 
and unlawfully to obtain trom the A. Insurance Co. £22 1os., with 
intent thereby then and there to cheat and defraud the said Com- 
pany.” (R. wv. March, 1 Den. C.C. 505.) Here, not only the indict- 
ment gave the prisoner no information as to the nature of the offence 
which was charged against him, but it stated nothing which, if 
admitted, amounted to an offence. 


(No. 60.) Indictment for theft after a previous conviction. 


That he, on or about the day of committed theft by 
dishonestly taking one gold bangle then in the possession of one A B, 
out of his possession without his consent, and that he has thereby 
committed an offence punishable under s. 379 of the Indian Penal 
Code, and within, &c. And the said (defendant) stands further 
charged that he, before the committing of the said offence, that is to 
say, on the day of had been convicted in Calendar No. 
on the file of of an offence punishable under Chapter XVII 
of the Penal Code with imprisonment for a term of three years, that 
is to say, the offence of house-breaking by night, (describe the offence 
in the words used tn the section under which the penalty ts imposed) 
which conviction is still in full force and effect, and that he is there- 
by liable to enhanced punishment under s, 75 of the Indian Penal 
Code, and within, &c. 


Note.—The date of the previous conviction ought to be mentioned 
in the charge, since, in order to render s. 75 of the Penal Code appli- 
cable, it is necessary that the previous offence should have Bech 
committed since the Ist of January 1862, when that Code became 
law. (1 R.J.& P. 562, and see ante p. 47.) But to carry out the 
above principle strictly, it would be rather necessary to state the 
time at which the offence was committed, than the date of the con- 
viction. 


“< If the accused has been previously convicted of any offence, and 
if it is intended to prove such previous conviction for the purpose of 
affecting the punishment which the Court is competent to award, the 
fact, date ae place of the previous conviction shall be stated in the 
charge. If such statement is omitted the Court may add it at any 
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time before sentence is passed.” (Cr. P.C., s. 221.) The English 

ractice is the same, but to avoid undue prejudice to the prisoner, 
he is first tried on the substantive charge then under enquiry, and, if 
convicted, he is then charged with and tried on the fact of the previous 
conviction. (Rulings of Madras High Court of 1865 ons. 75; 24 & 
25 Vict. c. 96, s. 116.) 


If the prisoner admits the fact of the previous conviction further 
trial is of course unnecessary. If he pleads not guilty to it also, then 
the previous conviction must be proved in the manner pointed out 
ante p. 453, and evidence must be given to identify the prisoner with 
the person named in the previous conviction. ‘This is generally done 
by some one who was present at the first trial, or who has had the 
prisoner under his charge upon the former sentence. The findin 
that he was previously convicted must then be entered on the record, 
and the aggravated sentence can be passed. 


Act XVII, 1862. 2 REPEALING ACT. 473 
Sec. 1. J 


ACT NO XVII or 1862. 


Passep sy tHe LecistativE Councin or InpIA. 


(Iteceived the assent of the Governor-General on the 
1st May, 1862. Repealed by Act X of 1872.) 


An Act to repeal certain Regulations and Acts 
relating to Criminal Law and Procedure. 


Whereas by Act XLV of 1860 a Penal Code has 
been prescribed for British India, and 
the said Code came into operation on 
the lst day of January, 1862; and whereas by Act 
XXV of 1861, a Code of Procedure is provided for 
the Courts of Criminal Judicature not established 
by Royal Charter, and the said Code likewise camc 
into operation on the Ist day of January, 1862, in 
the Presidencies of Bengal, Madras, and Bombay, 
and was at the same time, or has since been or here- 
after may be extended to other parts of British 
India ; and whereas it is expedient to repeal, in the 
manner hereinafter provided, certain Regulations 
and Acts relating to Criminal Law and Procedure, 
it is enacted as follows :— 


1. The several Regulations and Acts set forth 
in the Schedule hereunto annexed, so 
far as they provide for the punish- 

providing for the ment of offences, shall be held to 
f have been and are hereby repealed 

Exception. from the Ist day of January, 1862, in 

the Presidencies of Bengal, Madras, 
60 


Preamble. 
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Bombay, and in the other parts of British India in 
which such Regulations and Acts or any of them 
were in force on the said 1st day of January, 1862, 
except in so far as they repeal the whole or any 
part of any other Regulation or Act, and except as 
to any offence committed before the said 1st day of 
January, 1862. 


2. To the extent expressed in the Schedule 


Repeal of Regu- 
lations and Acts 
not repealed by 
}ast section, in 
places where Codo 


annexed to this Act, the Regulations 
and Acts set forth therein, which are 
not repealed by the last preceding 
section, shall, except in so far as they 


f Criminal Pro. 
cedure came into Yepealthe whole or any part of any 


ist other Regulation or Act, and except 

as to any offence committed before 

the said Ist day of January, 1862, be held to have 

been and are hereby repealed from the said date in 

the Presidencies of Bengal, Madras, and Bombay, 

and in the other parts of British India in which such 

Regulations and Acts or any of them were in force 

on the said Ist day of January, 1862, and in which 

the said Code of Criminal Procedure came into 
operation on such date. 


3. To the extent expressed in the Schedule 
annexed to the Act, the Regulations 
and Acts set forth therein, which are 
not repealed by Section 1 of this Act, 
and which were in force on the said 
Ist day of January, 1862, in any part 
of British India in which the said 
Code of Criminal Procedure did not 
come into operation on the said Ist day of January, 
1862, shall, except in so far as they repeal the whole 
or any part of any other Regulation or Act, and 
except as to any offence committed before the date on 
which the said Code shall have been or shall hereafter 


und Acts in places 
where the Code of 
Criminal Proce- 
dure did not come 
into operation 
on let January, 
1862. 
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Secs. 2-5. 

be extended to such part of British India, be held 

to have been or shall be repealed in such part of 

British India from the date on which the said Code 

shall have been or shall be so extended thereto. 


4. In the investigation and trial of offences 
Procedure anq committed before the said Ist day of 
owors in the January, 1862, the Criminal Courts of 

investigation and the several grades and the Officers of 
ae Police shall, after the passing of this 

‘Act, be guided by the provisions of the 
Code of Criminal Procedure, so far as the same can 
be applied, where the said Code shall be in operation 
at the time of such investigation or trial, and for 
the trial and punishment of such offences such 
Courts shall exercise the jurisdiction and powers 
vested in them under the said Code of Criminal 
Procedure, provided that no person convicted of 
any such offence shall be lable to any other punish- 
ment than that to which he would have been lable 
had he been convicted of such offence before the said 
1st day of January, 1862, and that no such person 
who shal] claim the same, shall be deprived of any 
right of appeal or reference to a Sudder Court 
which he would have enjoyed had the trial been 
held under any of the Regulations or Acts hereby 
repealed. 


5. Inany part of British India to which the 
. Code of Criminal Procedure shall be 
cei ara ©extended after the passing of this Act, 


trial, in places to the said Code shall, subject to the 


Criminal _ Proce. provisions of the last preceding sec- 
after vpemsiig: of tion, be followed in the investiga. 
this Act, of offen- tion and trial of any offences com- 
cescommitted 


before date of ex- mitted before the date of such exten- 
ae sion 
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Secs. 6 & 7. 
6. No sentence passed before the passing of this 
coertaia -ect for any offence which shall have 
"passed been committed before the 1st day of 
Se January, 1862, (or whenever the said 
Code of Criminal Qode of Criminal Procedure shall not 
into operation, by have been extended to any place in 
ss British India on the said Ist day of 
having been January, 1862, then before the date 
. on which the said Code shall have 
been extended to such place,) shall be liable to be 
quashed or set aside by reason only of the Procedure 
in the investigation or trial of any such offence 
having been wholly or in part the procedure provided 
by the said Code of Criminal Procedure. Provided 
that, ifin any such case it shall appear 
that the accused party has been de- 
rived of any right of appeal or reference to a 
Sudder Court which he would have enjoyed had the 
trial been held under any of the Regulations or Acts 
hereby repealed, the Sudder Court or the highest 
Court of Criminal Jurisdiction may call for the 
proceedings in the case and pass such order thereon 

as it may deem just and proper, 


Proviso. 


4%. Nothing in this Act shall affect any sentence 

or order passed, or any proceeding 

Saving of certain held, or any act done, previously to 

ataneee puss, the passing of this Act and in ac- 

of this Act. cordance with any Act or Regulation 
repealed by this Act. 
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SCHEDULE OF REGULATIONS AND ACTS REPEALED. 


Reference to Regulation or Act. Extent of Repeal. 


Act XIII of 1835 ... 


XV of 1835... 
XVIII of 1835 
XX of 1835 

Vi of 1886... 
XXX of 1836 
XVIII of 1837 
XXI of 1837 ... 
XXIIL of 1837 
XXVII of 1837 
XXX of 1837... 
XXXIII of 1837 
XXXVII of 1837 
111 of 1838 

IX of 1838... 
XXVI of 1838 
JI of 1889... 
XVIII of 1839 
XIX of 1839 ... 
I of 1840 

IV of 1840 

V of 1840 

XI of 1840 


XVII of 1841 ... 


XXI of 1841 ... 
XXX of 1841... 
XXXI of 1841 
VIII of 1842... 
XVIII of 1842 
IV of 1843 —a... 


VIII of 1843 ... 


XV of 1843 


XXIV of 1843 
Til of 1844... 
XIV of 1844 ... 
II of 1845 

X of 1845 “a 
XVILI of 1845 
XXVII of 1845 
XAA of 1845 


\The whole. 


J 
Section LV. 


I'he whole Act. 
Section XII. 


» The whole. 


! Sections II and III. 


) 
(Section II, so munch as was not 
repealed by Act X of 1861. 

The whole Act. 

Section I. 


The whole. 


( Sections XXVII, XXIX, XXX, 
XXX, XXXII, XXXIII, 
XXXIV, XXXVI, XXXVII, 
XLI, XLII, XLIII, LI, LIV, 
| LV, and LVI. 

In so far as it relates to the 
powers of Deputy Magistrates 
or Judicial Officers. 


The whole. 
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Reference to Regulation or Act. 


Act VII of 1846 
X of 1847 
XX of 1847 
I of 1848 
III of 1848 
V of 1848 
XI of 1848 
XIX of 1848 
IV of 1849 
XIV of 1849 
VII of 1850 
XIII of 1850 
XVI of 1850 
XXXVIII of 1850 
IV of 1851... 
XVI of 1851 ... 
XXXIT of 1852 
I of 1853 


VII of 1854 


X of 1854 


XIT of 1854 ... 
XV of 1855 

XVI of 1855 ... 
XIX of 1855 ... 
I of 1856 Shi 
II of 1856 oe 
IV of 1856... 
XVII of 1856... 


ITT of 1857 


VII of 1857 
Al of 1857 


Extent of Repeal. 


The whole. 
Section IV. 


+The whole. 


So much of the Act as relates 
to warrants issued otherwise 
than under the provisions of the 
said Act. 


(So much of Section I as recites 


that the order passed by any 
Assistant or Deputy Magistrate 
shall be subject to appeal, and 
Sections II and III. 


The whole. 
Section V. 


The whole. 


‘So much of Section XIII as pro- 
vides that offences under the 
said section shall be dealt with 
by the Police Officers according 
to the provisions of Section 
XXV, Regulation XX of 1817 
of the Bengal Code, Section 
XXVII, Regulation XI of 1816 
of the Madras Code, and Section 
XLIII, Regulation XII of 1827 
of the Bombay Code. 


Section IV. 
Sections I and II. 
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Reference to Regulation or Act. Extent of Repeal. 


Act XXIV of 1859 


IIT of 1860 
XVIT of 1860 
XXXV of 1860 
XXII of 1861 


Repulation LX of 1793 


ALI of 1793 | 


XXII of 1793 
VII of 1794 


XVI of 1795 ... 


XVII of 1795... 
XXI of 1795 ... 


II of 1796 
IX of 1796 
XI of 1796 
Il of 1797 
IV of 1797 


XIII of 1797 ... 
XIV of 1797 ... 


IIL of 1798 
JI of 1799 
LV of 1799 


VIII of 1799 ... 


X of 1799 
III of 1801 


VILI of 1801 ... 


VI of 1802 


(Sections XXII to XLIII both 
inclusive, and so much of the 
Schedule as repeals Clause I, 
Section X1 of Regulation XI 
of 1816. 

The whole Act. 

Section XI. 

The whole Act. 

Sections J, 11, II], LV, and V. 


BENGAL. 


(Sections IV, V, VJ, VII, VIT, 
TX, X, XI, XII, XIV, XV, 
XVI, XVI, XVI, XXIII, 
XXVI, XXVII, XXIX, XLVI, 
XLVIII, XLIX, “, LI, LIT, 
LIV, LVI, LVI, LVUI, UX, 
LXIV, LXV, LXXIV, LXXV, 
LXXVU, and LXXVIIL. 
Sections TX and XI. 

Sections X, XVI, XXTI, XXXI, 
AXXLL, XXXII, XXXIV, and 
AXXVIII. 

The whole Regulation. 

(Section IV, Clanse 1, in so far 
as it extends the provisions of 
Regniation 1X of 1793, which 
are repealed by this Ac‘, and 
Clauses 2, 4, and 5, and the 
following sections of the Regu- 
lation. 


Sections X, XX, XXIX, XXX, 
UXXXI, XXXII, and XXXY. 


The whole. 


Section III. 


The whole. 
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Reference to Regulation or Act. 


Regulation VI of 1803 
VII of 1803 _... 


VIII of 1808... 


XII of 1803 
XX of 1803 


XXXV of 1803 


L of 1803 eee 
LIILI of 1808 ... 
III of 1804 
LV of 1804 


1X of 1804 


III of 1805... 
VIII of 1805 ... 
I of 1806 


AIT of 1806 ... 


XV of 1806 
II of 1807 
IX of 1807 


XIV of 1807 ... 


VIII of 1808 ... 
I of 1810 ees 
VI of 1810... 
XIV of 1810 ... 


I of 1811 


REPEALING AOT SOHEDULE. 


Extent of Repeal. 


The whole Regulation with ex- 
ception of Sections III and 
XXXIV 


‘From Section V to Section XLI, 

_both inclusive. 

“The whole Regulation with ex- 
ception of Sections VI, XXIV, 
and XXVI. 

Sections XII and XIV. 

The whole Regulation. 

‘Section III, Clauses 3, 4, and 5, 
and Section X. 


-The whole. 


Proviso in Section VIL. 
So much of the Regulation as 
extends the whole or any part of 
Regulations VI, VII, VIII, XX, 
XXXV, and LIII of 1803 which 
are repealed by this Act, to the 
Districts mentioned in Sections 
II, and IV; Sections V and VI, 
and the proviso in Section XJ. 
The whole Regulation. 
Section XIV. 
Sections VI, VII, VIII, and IX. 
(Section III, in so far as it ex- 
tends the parts of Regulation 
IX of 1804, and Regulation VIII 
of 1805, and the other Reguala- 
tions therein referred to, which 
\are repealed by this Act. 


The whole. 


Section XI, Clauses 7, 8, 9, 10, 
11, and 12, Section XX and Sec- 
tion XXI. 


The whole. 


Sections ITI, IV, and V. 
The whole Regulation. 

“The whole Regulation, except so 
much of Section X as declares 
landowners and others account- 
able for the early communica- 
tion to the Magistrate for in- 
formation respecting receivers 

Lof stolen goods. 
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Reference to Regulation or Act. Extent of Repeal. 
Regulation VI of 1811 ... The whole Regulation. 
X of 1811... Section IIL. 
X1V of 1811... The whole Regulation. 


Sections II and III, so much of 
Section 1V as provides a punish- 
III of 1812 ... ment for the offence mentioned 
in the section, Section VI and 
Section XII. 


VII of 1813 ... Section ILI. 
IX of 1813... The whole Regulation. 
So much of Section II aa pro- 
VIII of 1814... | Fee a& punishment for the of- 
Pe fence mentioned in the section. 
of 1814 . 
XV of 1814 ... { The whole. 
XIV of 1816... Sections [IX and XV. 
XVII of 1816 Section VIII, Clauses 3 and 4. 
XVII of 1817 The whole Regulation. 
Clauses 3 and 4 of Section VI, 
ian 5, 6, at 7 of mee 
III, Sections , XII, XILT, 
XX of 1817, XIV. XV, XVI, XVIL, XVUL, 
XIX, XX, XXII, XXIII, XXIV, 
and XX VI. 
VI of 1818 ... 


VIIT of 1818... 
XII of 1818 ... 
IlI of 1819 .. 
VII of 1819 ... 
IV of 1820 ... 
VIL of 1820 ... 
III of 1821 .. 
I of 1822 ee 
IV of 1822... 
VII of 1822 ... 
IL of 1823... 
TV of 3823... -The whole. 
VI of 1824 

X of 1824 

I of 1825 

IV of 1825... 
XIT of 1825 ... 
XVI of 1825... 
I of 1828 

VI of 1828 _—=C«tz 
VIII of 1828... 
VI of 1829 
VII of 1829 . 
XII of 1829 . 
XVII of 1829 Sections LV and V. 
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Reference to Regulation or Act. Extent of Repeal. 


Regulation IV of 1830... 


VIII of 18380 


Vi of 18381... 


VII of 1831 ... 


IX of 1831 
II of 1832 

III of 1832 
VI of 1832 


Il of 1834 


III of 1802 
TV of 1802... 
VIT of 1802 ... 


VIIT of 1802 


XI of 1802 ,.. 
XII of 1802 ... 
XV of 1803 .. 
I of 1810 

VI of 1811 

VI of 1816 


IX of 1816 


X of 1816... 


XI of 1816 


JII of 1817 ... 
I of 1818 ne 
III of 1819 

V of 1819 


IV of 1821 


II of 1822 

VI of 1822 

I of 1824 

I of 1825 

III of 1826 

II of 1827 

IIL of 1827 

VI of 1837... 


} The whole. 


Sections XII and XIII. 
Sections V and VI, and so much 
fo Section VII, as relates to 
Session Judges. 
Sections ITI and IV. 
Sections IT and III. 
Clause 2 of Section IT. 
Sections LV, V, and VI. 
‘'he whole Regulation, except 
Section VII. 


MADRAS. 


Section VIII. 

Section XX. 

The whole Regulation. 

Sections VIII, IX, X, XJ, XITI, 
XIV, XV, XVI, XVII, XVIII, 
XX, XXI, XXIII, XXIV, and 
XXV. 

Section VIII. 

Sections XII, XIII, and XLV. 


The whole. 


Section XLIX. 
The whole Regulation, except 
Sections II, III, lV, V & XLII, 
and Nos. 1 and 2 of Appendix. 
The whole Regulation, except 
Section XL, and Appendix. 
The whole Regulation, except 
Sections VIII, IX, X, Xl, 
Clanse (Act AXXVI of 1867), 
XII, XIV, and XLVIT. 
Section IL. 


The whole. 

§The whole Regulation, except 
Section VI. 
‘The whole. 


Section ITI. 
} The whole. 
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Reference to Regulation or Act. 


Regulation VIII of 1827... 


X of 1827 i... 
VIII of 1828... 
TX of 1828 ... 
VI of 1829... 
VIII of 1829... 
ILI of 1830 

II of 183} 

III of 1831 
VIII of 1831... 
VIII of 1832... 
IX of 1832... 
XIII of 1832 
II of 1833, 
IIl of 1833 

I of 1834 
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Extent of Repeal. 


So much of Section IV as pro- 
vides for native Judges being 
guided by Regulation X of 1816, 
Sections V, VII, VIII, X, XI, 
XII, XIII, and Clauses 3 and 4 


Lof Section XIV. 


The whole. 


Section V. 
The whole. 


Section IT. 
‘Ine whole Regulation. 


BOMBAY. 


II of 1827 
IV of 1827 
XI of 1827 


XII of 1827 


Section XXXVI. 

Clause 4, Section XXXIV, also 
Sec. LII, and Secs. LIV and LY. 
The whole Regulation, 


(‘The whole Regulation, with the 


following exceptions: Section I, 
in as far as it applies tothe Zillah 
Magistrate; Clause I of Sec. II], 
in as far as it relates to the Police 
functions of the Zillah Magis- 
trate ; Clanse 2 of Sec. III; Cl. 5 
of the same Section in as far as 
it extends to the Zillah Magis- 
trate; Sec. IV, in as far as it 
extends to Assistant Collectors 
in charge; Sec. VI; Clause 4 of 
Sec. X; Clause I of Sec. XIII, 
in as far ag it regulates the en- 
dorsement and record or war- 
rants issued by Magistrate; Cls, 
1, 6,7, and 8 of Sec. XIX; Sec, 
XX; Clause 1 of Sec. XXII, in 
as far as it relates to the superin- 
tendence of Village Police; Cl. 2 
of Sec. XVII; Sec. XXX; Cl. 4 
of Sec. XXXI; Becs. XXXVIL 
and XL; and Chapter VL 
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Reference to Regulation or Act. 


Regulation XIII of 1827 


AILV of 1827... 


AV of 1827 ... 
XXIII of 1827 
XXX of 1827 
XVI of 1828 


III of 1830 ... 


IV of 1830 


XVI of 1830... 
XIX of 1880... 
Vof183l_—si.. 


VIII of 1831 


IX of 1881 
ITI of 1883 ,.. 
VII of 1888 ... 
VIII of 1833 
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Extent of Repeal. 


(Sections IV, V, VI, X, XI, XII, 
and XIII; Chapters III and IV; 
Sections XXIX and XXX; 
Clauses 1 and 2, Section XXXT, 
Clause 3 of Section XX XIII, and 
the whole of Chapter VI, except 
Clanse 3 of Section XX XIX, in 
as far as it authorizes the occa- 
sional substitution of a letter for 
& summons, and except Clause 9 
of the same section, Clause 2 of 
Section XXXVI, and Clauses 1 
and 2 of Section XLIII. 

The whole Regulation, except 
Clause 2 of section III, and Sec- 
tions XX and XXIII. 


whole. 


tae whole’ Regulation, except 

Sections IJ, IV, VI, and VII. 
The whole Regulation, except 

cs 1 of Section I, and Sec- 
tion II. 


The whole. 


The whole Regulation, except 
) Section I. 


The whole. 
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Secs. 1 & 2. 


ACT No. VI or 1864. 


PasseD BY THE GoverRNoR-GENERAL OF INDIA 
IN COUNCIL. 


(Received the assent of the Governor-General, 
on the 18th February, 1864.) 


An Act to authorise the punishment of Whipping 
in certain cases. 


Waereas it is expedient that in certain cases 
offenders should be liable, under the 
provisions of the Indian Penal Code, 
to the punishment of whipping, it is enacted as 
follows :— 


Preamble. 


1. In addition to the punishments described in 
Whippingaddea “Ction 53 of the Indian Penal Code, 
tothe punishment offenders are also lable to whipping 
described in Sec- sag : 
tion 58 of th under the provisions of the said 
Pe ode, 


2. Whoever commits any of the following 
_, Offences may be punished with whip- 

Offences punish- ; ‘ ; , 
able with whip. ping in lieu of any punishment to 
Dice poll cio which he may for such offence be 
rescribed by Jiable under the Indian Penal Code 
enal e. ‘ ’ 

that is to say :-— 


1. Theft, as defined in Section 378 of the said 
Code. 
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2. Theft in a building, tent, or vessel, as defined 
in Section 380 of the said Code. 


38. Theft by a clerk or servant, as defined in 
Section 381 of the said Code. 


4, Theft after preparation for causing death or 
hurt, as defined in Section 382 of the said Code. 


5. Extortion by threat, as defined in Section 388 
of the said Code. 


6. Putting a person in fear of accusation in 
order to commit extortion, as defined in Section 389 
of the said Code. 


7. Dishonestly receiving stolen property, as 
defined in Section 411 of the said Code. 


8. Dishonestly receiving property stolen in the 
commission of a Dacoity, as defined in Section 412 
of the said Code. 


9, Lurking house-trespass or house-breaking, 
as defined in Sections 4438 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 


10. Lurking house-trespass by night, or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any Offence punishable with whipping under this 
Section. 

Commentary. 

The effect of the WIMppINE Act is to make whipping a punishment 
under the Penal Code. Therefore, if a prisoner is convicted on the 
same day of two offences, for one of which whipping may be inflicted 
either in substitution of, or in addition to, other punishment, such 
whip ing may be inflicted for such offence, and any other legal 

or 


pena ty the other offence. (Maniruddin v. Gaur Chandra, 7 B.L.R. 
165 5 5.C. 15 Suth. Cr, 89, overruling the F.B, decision in Nassir v, 
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Chunder, g Suth. Cr. 41; S.C. 5 Wym. Cr. 45; 5 Mad. H.C Appx. 
xviil ; S.C. Weir, 417; R. v. Genubin Aku, 5 Bom. H.C.C.C. 83.) 


3. Whoever, having been previously convicted 
of any one of the offences specified in 
con. the last preceding section, shall again 


ik 


offence mentioned be convicted of the same offence, may 
in last section, 


whipping may be be punished with whipping in lieu of 
visbeent °* ~©or in addition to any other punishment 

to which he may for such offence be 
liable under the India Penal Code. 


Commentary. 


It is held both by the Bengal and Bombay High Courts that s. 3 of 
this Act only applies to the cases of persons who, hawng undergone 
the punishment for a previous offence, and being undeterred or unre- 
formed by it, commit a second offence. (R. v, Udai, 4 B.L.R.A.Cr. 5; 
S.C. 12 Suth. Cr. 68; R.v. Surya, 3 Bom.IIC.C.C. 38; BR. v. Kusa, 
9 1b1d 70.) The Madras High Court take an opposite view, and have 
twice laid it down that the previous conviction required by s, 3 of the 
Whipping Act might be on the same day, and that the section did 
not mean “previously convicted and punished.’ (5 Mad. H.C, 
Appx. xviii; S.C, Weir, 417.) I confess that the Ruling of the Bengal 
ee Bombay Courts recommends itself more to my judgment. Of 
course the same construction would be applicable to the following 
section, 


The previous offence must also be the same offence as that of which 
the prisoner is convicted the second time. ‘Therefore, a previous 
conviction for simple theft does not render whipping permissible on a 
subsequent conviction for theft in a dwelling-house. (5 Mad. H.C. 
Appx. 1; S.C. Weir, 416 [640]; R.v. Changia, 7 Bom. H.C.C.C, 68) 
Qua@re the special instance. In each case the same offence of theft 
had been committed, though on the second occasion in a place which 
rendered that offence more highly punishable. And the Madras High 
Court have ruled, that a sentence of whipping is not illegal because a 
conviction of some additional offence is combined with a second con- 
viction of the same specific offence ; Weir, 2nd ed., 614. 


4. Whoever, having been previously convicted 
_, ofany one of the following offences, 

Offences punish- é i 
able in case of Shall be again convicted of the same 
scone upving ia. Offence, may be punished with — 
addition to other ping in addition to any other punish- 
punishment. . ; 
ment to which he may be lable under 


the Indian Penal Code, that is to say :— 
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1. Giving or fabricating false evidence in such 
manner as to be punishable under Section 193 of 
the Indian Penal Code. 


2. Giving or fabricating false evidence with 
intent to procure conviction of a capital offence, as 
defined in Section 194 of the said Code. 


3. Giving or fabricating false evidence with 
intent to procure conviction of an offence punigh- 
able with transportation or imprisonment, as defined 
in Section 195 of the said Code. 


4, Falsely charging any person with having com- 
mitted an unnatural offence, as defined in Sections 
211 and 377 of the said Code. 


5. Assaulting or using criminal force to any 
woman with intent to outrage her modesty, as de- 
fined in Section 354 of the said Code. 


6. Rape, as defined in Section 375 of the said 
Code. 


7. Unnatural offences, as defined in Section 377 
of the said Code. 


8. Robbery or Dacoity, as defined in Sections 
390 and 391 of the said Code. 


9. Attempting to commit robbery, as defined in 
Section 393 of the said Code. 


10. Voluntarily causing hurt in committing rob- 
bery, as defined in Section 394 of the said Code. 


11. Habitually receiving or dealing in stolen 
property, as defined in Section 413 of the said Code. 


12. Forgery, as defined in Section 463 of the 
said Code. 


Secs. 5 & 6.) WHIPPING ACT. 489 


13. Forgery of a document, as defined in Sec. 
tion 466 of the said Code. 


14. Forgery of a document, as defined in Sec- 
tion 467 of the said Code. 


15. Forgery for the purpose of cheating, as 
defining in Section 468 of the said Code. 


16. Forgery for the purpose of harming the 
reputation of any person, as defined in Section 469 
of the said Code. 


17. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 


18. Lurking house-trespass by night or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any Offence punishable with whipping under this 
section. 


5. Any juvenile offender who commits any of- 
Juvenile offender fence which is not by the Indian 
punishable with Code punishable with death, may, 
wmipPrnot punish. Whether for a first or any other offence, 
able with death. = ‘be punished with whipping in lieu of 
any other punishment to which he may for such of- 


fence be hable under the said Code. 


Commentary. 
The Bombay High Court considers any person under 16 to be a 
juvenile offender, (R. v. Muhammad Ali, 8 Bom. H.C.C.C, 9.) 


Whenever any local Government shall by 

Notification in the official Gazette 
offences have declared the provisions of this 
ss section to be in force in any frontier 
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punished with digtrict or any wild tract of country 
whipping in fron- rey coe et 

tier districts and within the jurisdiction of such local 
ian Government, any person who shall in 
such district or tract of country after such Notifi- 
cation as aforesaid commit any of the offences spe- 
cified in Section 4 of this Act, may be punished with 
whipping in lieu of any other punishment to which 


he may be lable under the Indian Penal Code. 


7. No female shall be punished with whipping, 
. nor shall any person who may be sen- 
fovmemption of tenced to death, or to transportation, 
or to penal servitude, or to imprison- 
ment for more than five years, be punished with 
whipping. 
Commentary. 


This section applies even though the sentence of transportation, 
&c., has been passed in a different case, provided it has been already 
passed before the whipping is awarded. (1 Mad. 56 S.C. Weir, [645]. ) 


8. (This section is repealed by the Cr. P.C. of 
Officers inferior 1882, which provides (s. 32) that whip- 
vogue... Ping may be inflicted by Presidency 
Se Meo Magistrates and Magistrates of the Ist 


_... unless Class, and by Magistrates of the 2nd 
exprosey’ % class if specially empowered hy the 


wered 
Government. local Government, but in no case by 
Magistrates of the 3rd class.) 


Commentary. 


The extent of whipping to which a Magistrate may sentence is not 
limited, except by s. 10 of Act VI of 1864, which limits the amount 
of the punishment generally. It matters not whether whipping is 
imposed as a punishment by a Magistrate or by a Sessions yadee; 
each of them, if he can pass the sentence at all, can impose it to the 
full extent authorized by the Act. (Per Peacock, C.]., Nassir wv. 
Chunder, 9 Suth. Cr. 41; S.C. 5 Wym. Cr. 53; 5 Mad. H.C. Appx. 
xviii; S.C, Weir, 417.) 


9. (When the punishment of whipping is awarded 
ee in addition to imprisonment, in a case 
awarded m addi Which is subject to appeal, the whip- 
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ping shall not be inflicted until fifteen 
days from the date of such sentence, 
or if an appeal be made within that 
time until the sentence is confirmed by the Appellate 
Court, but the whipping shall be inflicted as soon as 
practicable after the expiry of the fifteen days, or in 
case of an appeal as soon as practicable after the 
receipt of the order of the Court confirming the sen- 
tence.) (Cr. P.C., s. 391.) 


Commentary. 


A sentence of flogging cannot be carried out after the expiry of 
the fifteen days. (6 Mad. H.C. Appx. xxxviii.) 


ww 


inflicted, 


10. (In the case of a person of or over 16 years 
Mode of inflict. Of 28» Whipping shall be inflicted with 
ing the punieh- a light ratan not less than half an inch 
oe in diameter in such mode and on such 
part of the person as the local Government shall 
direct, and in the case of a person under 16 years of 
age it shall be inflicted in the way of school discipline 
with a light ratan. In no case, shall such punish- 
ment exceed 30 stripes. The whipping shall be in- 
flicted in the presence of the officer in charge of the 
jail; unless the Judge or Magistrate orders it to be 
inflicted in his own presence. (Cr. P.C., ss. 391, 
392.) And, also, unless the Court which passed the 
sentence shall otherwise order, in the presence of a 
Medical Officer.) (Cr. P.C., 8. 311.) 


11. (The punishment of whipping shall not be 
inflicted unless a Medical Officer, if 
pated prea certifies, or, if there is not a 
offender not in fit Medical Officer present, unless it ap- 
state of health. : 
pears to the Magistrate or officer 
mcr by mstal- present, that the offender is in a fit 
state of health to undergo the punish~ 
ment. If, during the execution of a sentence of 
whipping: a Medical Officer certifies, or 1t appears to 
the Magistrate or officer present, that the offender is 
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not in a fit state of health to undergo the remainder 
of the sentence, the whipping shall be finally stopped. 
No sentence of whipping shall be executed by instal- 
ments; and none of the following persons shall be 
punishable with whipping (namely) females, males 
sentenced to death, or to transportation or to penal 
servitude, or to imprisonment for more than five 
years, or males whom the Court considers to be more 
than 48 years of age.) (Cr. P.C., ss. 393, 394.) 


Commentary. 


Accordingly, if the prisoner is unable to suffer his whole sentence 
of whipping, he must be discharged as to the residue. (3 Wym. 
Circ. 3; 5 Mad. H.C, Appx. 1.) 


(In any case in which, under Section 394, 
Procedure if Sentence of whipping is wholly or 
punishment ean nartially prevented from being execut- 
under tho last ed, the offender shall be kept in custody 
eee till the Court which passed the sen- 
tence can revise it, and the said Court may, at its 
discretion, either remit such sentence, or sentence 
the offender in lieu of whipping, or in leu of so much 
of the sentence of whipping as was not executed, 
to imprisonment for any term not exceeding twelve 
months, which may be in addition to any other 
punishment to which he may have been sentenced for 
the same offence. Nothing in this section shall be 
deemed to authorise any Court to inflict imprison- 
ment for aterm exceeding that to which the accused 
is lable by law, or that which the said Court is 
competent to inflict.) (Cr. P.C., 8. 395.) 
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c. i. 


ACT No. IV or 1879. 


Passep BY THE GOoVERNOR-GENERAL OF INDIA 
IN CoUNCIL. 


(Received the assent of the Governor-General 
on the 13th March 1879.) 


(An Act to consolidate and amend the law relating 
to Ratlways in India.) 


Wuerzas it is expedient to consolidate and amend 
the law relating to Railways in India; 


clic It is hereby enacted as follows :— 
CHAPTER I. 
PRELIMINARY. 
1 rz} 
Seer 1. This Act may be called ‘The 


Indian Railway Act, 1879 :” 


It extends to the whole of British India and, so 
far as regards subjects of Her Maj ext 
the Empress of India, to the domi- 
nions of Princes and States in India in alliance with 
Her said, Majesty ; 


Local extent. 


And it shall come into force on the 
first day of July, 1879. 


Commencement. 


494, RAILWAY SERVANTS’ ACT, ETO. ¢ Act IV, 1879. 
Ut = See. 27. 


947. Every Railway-servant shall be deemed a 
or receiving ‘ PUblic servant’ within the meaning 
bes. of Sections 161, 162, 1638, 164, and 
165 of the Indian Penal Code. 


* 


r1De@s 


In the definition of legal remuneration contained 
‘ in the said Section 161, the word 
mendment of ; 
i Code, Sec- * Government’ shall, for the purposes 
eh -£41:~ section, be deemed to include 
any employer of a Railway-servant as such. 


Act XXVII, 1870, | AN ACT TO AMEND THE 495 
Secs. 1 & 2. INDIAN PENAL CODE. 


The following Act of the Governor-General of India 
in Council received the assent of His Excellency 
the Governor-General on the 25th November, 1870, 


and is hereby promulgated for general inform- 
ation :— 


Act No. XXVII or 1870. 
An Act to amend the Indian Penal Code. 


For the purpose of amending the Indian Penal 
Code, it is hereby enacted as fol- 
lows :— 


1. For section thirty-four of the said Code, the 
following section shall be substituted :— 


“34. When a criminal act is done by several 
persons in furtherance of the common 

Liability for act intention of all, each of such persons 

mebyseversl ig liable for that act in the same 
manner as if it were done by him 
alone.” 


9. For Section forty of the said Code, the follow- 
ing section shall be substituted :— 


‘40. Except in the chapter and sections men- 
tioned in clauses two and three of this 
section, the word “ offence’ denotes 
a thing made punishable by this Code. 


** Offence.’’ 


‘In Chapter IV and in the following sections, 
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namely, Sections 109, 110, 112, 114, 115, 116, 117, 
187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 
224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 
389, and 445, the word ‘offence’ denotes a thing 
punishable under this Code, or under any special or 
local law as hereinafter defined :— 


‘¢ And in Sections 141, 176, 177, 201, 202, 212, 
216, and 441, the word ‘ offence’ has the same mean- 
ing when the thing punishable under the special or 
local law is punishable under such law with imprison- 
ment for a term of six months or upwards, whether 
with or without fine.” 


3. Section fifty-six of the said Code shall be read 
as if the following proviso were added thereto :— 


‘Provided that, where an European or American 
Proviso na to OHender would, but for such Act, be 
dere ici liable to be sentenced or ordered to 
gears, but not for be transported for a term exceeding 
ie ten years, but not for life, he shall be 
liable to be sentenced or ordered to be kept in penal 
servitude for such term exceeding six years as to 


the Court seems fit, but not for life.” 


4. After section one hundred and twenty-one of 
the said Code, the following section shall be ina 
serted :— 


121A. Whoever within or without British 
ee India conspires to commit any of the 
commit ofenesn Offences punishable by section one 
'* *" "bundred and twenty-one, or to de- 
prive the Queen of the sovereignty 

of British India or of any part thereof, or conspires 
to overawe, by means of criminal force or the show 
of criminal force, the Government of India or any 
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local Government, shall be punished with trans- 
portation for life or any shorter term, or with im- 
prisonment of either description which may extend 
to ten years.”’ 


“ Heplanation.—To constitute a conspiracy under 
this section itis not necessary that any act or illegal 
omission shall take place in pursuance thereof.”’ 


5. After section one hundred and twenty-four 
of the said Code, the following section shall be 
inserted :— 


‘194A. Whoever by words, either spoken or 
a intended to be read, or by signs, or by 
paexciting diaf- Visible representation, or otherwise, 
excites or attempts to excite feelings 

of disaffection to the Government established by law 
in British India, shall be punished with transporta- 
tion for life or for any term, to which fine may be 
added, or with imprisonment for a term which may 


extend to three years, to which fine may be added, 
or with fine.” 


“ Keplanation.---Such a disapprobation of the 
measures of the Government as is compatible with 
a disposition to render obedience to the lawful 
authority of the Government, and to support the 
lawful authority of the Government against unlawful 
attempts to subvert or resist that authority, is not 
disaffection. Therefore, the making of comments on 
the measures of Government, with the intention of 
exciting only this species of disapprobation, is not 
an offence within this clause.” 


6. Section one hundred and thirty-one of the 
Additionto Sec. Said Code shall be read as if the follow- 
tion 181. ing explanation were added thereto :— 


; 63 
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‘‘ Fxplanation.—In this section the words “ officer” 
and ‘soldier’ include any person subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of War contained 
in Act No. V. of 1869.” 


7. Sections one hundred and ninety-four and 
Amendment of ON@ hundred and ninety-five of the 
194 and said Code shall be read as if, after the 

words ‘by this Code,’ the words ‘ or 
the law of England’ were inserted. 


Wo. 


8. Sections two hundred and twenty-two and 

Amendment of ~WO hundred and twenty-three of the 
Sections 222 and said Code shall be construed as if, 
oe after the word ‘ offence,’ the following 
words were inserted (that is to say), ‘or lawfully 
committed to custody ;” 


And section two hundred and twenty-two of the 
said Code shall be construed as if the following 
words were added thereto (that is to say), “or if 
the person was lawfully committed to custody.” 


9. After section two hundred and twenty-five 
of the said Code, the following section shall be in- 
serted :— 


*©925A. Whoever escapes or attempts to escape 
mae from any custody in which he is law- 
ape rom : aos 
custody forfailing fully detained for failing, under the 
to furnish security. . Code of Criminal Procedure, to fur- 
nish security for good behaviour shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both.” 


10. After section two hundred and ninety-four, 
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and before Chapter XV of the Indian Penal Code, 
the following section shall be inserted :— 


*©294A. Whoever keeps any office or place for 

the purpose of drawing any lottery 

aan cePing lottery not authorized by Government, shall 

be punished with imprisonment of 

either description for a term which may extend to 
six months, or with fine, or with both. 


*¢ And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on 
any event or contingency relative or applicable to 
the drawing of any ticket, lot, number, or figure in 
any such lottery, shall be punished with fine which 
may extend to one thousand rupees.”’ 


11. Section three hundred and seven of the said 
Code shall be read as if the following clause were 
added thereto :— 


‘* When any person offending under this section 
is under sentence of transportation 
by for life, he may, if hurt is caused, 

be punished with death.” 


12. After section three hundred and four of 
the same Code, the following section shall be insert- 
ed :— 

*©304A. Whoever causes the death of any per- 

Causing death 80M by doing any rash or negligent 
by negligence. act not amounting to culpable homi- 
cide, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both.” 
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The following Chapters of the same Code, 
ectaaon se namely, IV (General Exceptions), V 
Chapters (Of Abetment), and XXIII (Of At- 

of Penal Code. ‘tempts to commit Offences) shall apply 
to offences punishable under the said Sections 121 A, 
204A, and 304A, and the said Chapters IV and V 


shall apply to offences punishable under the said 
Sections 124A and 225A. 


14. No charge of an offence punishable under 
onder of locat @BY Of the said Sections 121A, 124A 
Government nee and 294A shall be entertained by any 
cewcary fo Bree” =~ Court unless the prosecution be in- 
stituted by order of, or under author- 


ity from, the local Government. 


ee 15. Nothing contained in this Act 
audlocallavs, Shall be taken to effect any of the pro- 
visions of any special or local law. 


iV ABETMENT. 
SCHEDULE 


TABULAR STATEMENT 


EXPLANATORY Note.—The entries in the second and seventh columns of this schedule, 
intondod as definitions of the offences and punishments described in the several corresponding 
references to the subject of the section, the number of which is given in the first column, 


The third column of this schedule applies to the police in the towns of Calcutta 
CHAPTER V.— 


4 
Whether a war- 
Whether the police | rant ora sum- 
Offence. may arrest without | mons shall 
warrant or not. ordinari] 
issue in the 
first instance, 


1 2 3 


er ay ern ee eee pi nee Meet iRe atte me em ee rer mane en ere 








May arrest without According as a 
warrant, if arresti warrantorsam- 
for the offenceabet-, mons may issue 
ted may be made, for the offence 
without warrant,) abetted. 
but not othorwise. 


committed in consequence, and where no 
express provision is made for its punishment. 





109 jAbetment of any offence, if the act abetted is 


110 jAbetment of any offence, if the person abetted ditto ditto 
does the uct with a different intention from 
thut of the abettor. 





111 {Abotment of any offence, when one act is abet- ditto ditto 
tod and a different act is done; subjuct to the 


proviso. 


118 |Abotment of any offence, when an effect is ditto ditto 
caused by the act abetted different from that 
intended by the abettor. 


114 jAbetment of any offence, if abettor is present. ditto ditto 
when offence is comm. ited. 


115 {Abetment of an offence punishable with death ditto ditto 
or transportation for life, if the offence be 
not committed in consequence of the abet- 
ment. 


If an act which canses harm be done in conse- ditto ditto 
quence of the abetment. 


116 |Abetmont of an offence punishable with impri- ditto ditto 
sonment, if the offence be not committed in 
consequonce of the abctment. 


If the abcttor or the person abetted be a public ditto ditto 
servant whose duty tt isto provent the offence. 


117 |Abetting the commission of an offence by the ditto ditto 
public, or by more than ten persons. 


118 |Conoealing a design to commit an offence puniah- ditto ditto 
ablo with death or transportation for life, if 
tho offence be committed. 


If the offence be not committed. . ditto ditto 


ABETMENT. lil 
It. 


OF OFFENCES. 


headed respectively “‘ Offence’ and ‘‘ Punishment under the Indian Penal Code,” are not 
sections of the Indian Penal Code, or even as abstracts of those sections, but merely as 


and Bombay. 


ABETMENT. 





5 6 7 8 


Whether bailable Whether com- | Punishment undor the Indian Penal By what Court 
or not. poundable or not. Code. triable. 


i] 
, 





meena at aman eer ema eniheente 





According as the According as the The same punishment as for the ofence;/The Court. by which 


offence abetted offence abetted! ubcetted, the offence abet. 
is builable or is compound: ted is triable, 
not. , ableor not. | 
| | 
ditto | ditto ditto ditto 
ditto ditto ai same punishment as for the offence ditto 


intended to be abetted. 


ditto ditto The same punishment as for the offence ditto 
committed, 
ditto ditto | ditto ditto 
Not bailable. ditto Amprisonment of either desciiption for ditto 
: 7 years and fine. 
| 
| 
ditto | ditto Imprisonment of cither description fur ditto 
, 14 years and fine. 
“According as tho} ditto ‘Imprisonment extending to a quarter ditto 
offence abetted! | part of the longest term, and of any 
is bailable or , Gescription, provided for the offence, 
not. | or fine, or both, 
ditto ditto ‘Imprisonment extending to half of the ditto 
| longest term, and of any description, 
provided for the offence, or fine, or 
| | both, 
ditto ditto Imprisonment of either description for ditto 
, & years, or fine, or both. 
: : , ae 
Not bailable. ditto Imprisonment of either description for ditto 
' 7 years and fine. 
i 
ditto | ditto Imprisonment of either description for ditto 


3 yearg and fine, 


OFFENCES AGAINST THE STATE. 


SCH. I—contd. 
2 
g Offence. 
& 


3 


Whether the police 
may arrest without 
warraut or not, 


CHAPTER V-.- 


Whether a war- 


rant or & sum- 
mons shall 
ordinarily 
issue in the 


first instance. 


F ; 
119 A public servant concealing a design to commit,May arrest without According as a 


an offence which it is his duty to prevent, if 
the offence be committed. | 


If the offence bo punishable with death or trans: 
portation for life. 


If the offence be not committed. 


120 Concealing a design to commit an offence pun.| 
ishablo with imprisonment, if the offence be 
committed. 


[f the offence be not committed. 


warrant, if arrest 
for the offence abet- 
ted may be made 
without warrant, 
but not otherwise, 


ditto 


ditto 


ditto 


ditto 


Warrant or sum- 
mons may issue 
for the offence 
abetted. 


ditto 


ditto 


ditto 


ditto 


CHAPTER VI—OFFENCES 





| 





121 (Waging or attempting to wage war, or abetting Shall not arrest with- Warrant. 





121A Conspiring to commit certain offences agninat 
the State | 
| 





122 ‘Collecting arms, &c., with the intention of wag- 
ing war against the Quecn. 


, 
{ 


123 'Concealing with intent to facilitate a design to, 
wage war. 


124 |Asaaulting Governor-General, Governor, &c ,' 
with intent to compel or restrain the exercise 
of any lawful power. 


124A jExciting, or attempting to excite, disaffection. 


125 |Waging war agninst any Asiatic Power in alliance 
or at peace with the Queen, or abetting the 
waging of such war. 


126 (Comnitting depredation on the territories of any 
Power in alliance or at peace with the Queen. 


| 
127 Receiving property taken by war or depredation| 
| mentioned in sections 125 and 126. 


the waging of war, against the Queen, | out warrant. 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


| 
| 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


OFFENCES AGAINST THE STATE. 


ABETMENT—concluded. 


5 


Whether bail- 
able or not. 





6 | 7 | 
Whether com- 
poundable or not.’ ude. 


Punishment under the Indian Penal | 


8 


By what Court 
triable. 





According aa the According as the Imprisonment oxtending to half of the ThoCourt by which 


offence abetted 





offence abetted; longest.term, and of any description, | 








the offences abet- 


is bailable o: is compounda-, provided for the offence, or fine, or, ted is triable. 
uot. ble or not. . both. 
Not bailable. ditto Imprisonment of cither description for, ditto 
_ Weyeare 
} 
} 
According as the ditto Imprisonment extending ton quarter, ditto 
offence abetted part of the longest term, and of any} 
is bailable or description, provided for the offence, 
not. ov fue, or both, 
ditto ditto ditto ditto 
| 
ditto ditto Imprizonment extending to one-eighth ditto 
» partof the longeat term, and of the 
description, provided for the offence, 
( or fine, or both, | 
AGAINST THE STATE 
aaAestecione age ae Sale SE ee ee ee ee 


Not bailable. 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


N 
| 
| 
| 
| 
| 


Ecumpoane: Death, o: tranaportation for life, and|Court of Session, 


forfeiture of property. 


ditto Transportation for life or any shorter: 
term, or imprisonment of either de- 
» seription for 10 years | 
ditto Teanepartation for life, or imprisonment! 
| of either description: for 10 years, and! 
| forfeiture of property. 
ditto Imprisonment of cither description for, 
: 10 years and fine. | 
ditto Imprisonment of either description for, 
7 years and fine. 


5 


ditto ‘Transportation for life or for any term 
' and tine, or imprisonment of either; 
description fer 3 years and fing, or fine. 
ditto ‘Transportation for life and fine, or im- 
| prisonment of cither description for 

7 years and fine, or fing. 





ditto Imprisonment of either description for 
7 years and fine, and forfeiture of 
certain property. 

ditto ditto 


ditto 
ditto 


ditto 


ditto 
ditto 
ditto 
ditto 


ditto 


vi 


OFFENCES BELATING TO ARMY AND NAVY 


SCH. JI contd. CHAPTER VI—OFFENCES 
Whether a war. 
cd Whether the poli = rant or a sum. 
o Offence. may arrest without mons shall 
warrant or not. ordinaril 
issue in the 
first inatance, 
128 


329 


13 


17 


138 


140 


is 


Public servant. voluntarily allowing prisoner of Shall not arrest with-| Warrant. 
State ur War in his custody to escape. out warrant. 


Poblie servant negligently suffering prisoner of ditto ditto 
State or War in his custody to escape, 
Aiding escapo of, rescuing or harbouring, such ditto ditto 
prisoner, or offering any resistance to the 
recapture of sneh prisoner, 
CHAPTER VIIL—OFFENCES RELATING 


‘Abotting mutiny, or ee to seduce an May arrest without! Warrant. 
| officer, solder or sailor from hig allegiance, warrant. 
/ or duty. 


’ on : . < | . 
Abotmont of mutiny, if mutiny is committed in, ditto 


ditto 
thereof. 


{ 


: + j « 
Abetment of an assault by an officer, soldier or, ditto ditte 
siilor On hin superior officer, when in the exe- 


cution of his office. 


“Abet mont of euch aasault, if the assault 1 com- 


{ 


: ditty | ditto 
mitted, 
\ 
Abet ment of the desertion of an officer, soldier or ditto ! ditto 
aailor. | 
Hl 
Harbouring such an officer, soldier or sailor who ditto | ditto 
has deserted. j 


{ 1 “ ‘ 

\Deserter concealed on board merchant-vesscl, Shall not arrest with- Summons. 
through nogligence of master or person mm, out warrant. 
charge thereof. 


Abetmout of act of insubordination by an officer tay arrest. without Warrant. 


soldier or euilor, if the offence be committed’ warrant. | 
ib conseqnence, i 
Wearing the dress or carrying any token used by ditto Summons. 


soldier, with intent that it may be believed 
that be is such a soldier. 


CHAPTER VIIIL—OFFENCES AGAINST 


‘Being member of an unlawful May arrest without Summons. 
| warrant. 


AND AGAINST PUBLIC Yu 
THE STATE—concluded. 
6 8 


Whether bailable Whether com. : Punishment ander the Indian Ponal By what Court 
or not. poundable or not. ° ioe 


Not bailable. = Not compound. Tranaportation for lifo, or imprisonmont Court of Sossion. 


able, ; of ather deseripttun tor 10 years, apd 
fine 
Bailable ditty Simple imprigonmest for 3 years and Court of Beaasion, 
fine — Preidency Ma- 
gixtrato or Ma- 
mistrate of the 
first 
Not bailable, ditto Traneportation for hife, or imprisonment Court of Soasion. 
af eather deaeripticn for 10 years, 
Hoye 
TO THE ARMY AND NAVY. 
Not builable. = Not compound.Transportation for life, or impridonment Court of 
of cither deseription for 10 years, and, 
fists, 
ditto ditto ‘Death, or frangportation for life, or im. ditty 
priseument of cither description for 
LO years, and ine 
ditt: ditto nent of cither description for Court of Saasion, 
3 yeare and fine. Presidency Mu 
or 
Kiatrate of the 
first * 
ditto ditt jhiaprisonmont of either deacription for Court of 
7 yeara and fine, | 
Bailable, ditto Imprixonmont of cither description for Presidency 
2 years, or Une, or both tra or 
trata of the firat 
or second class, 
ditto ditto ditto ditto 
ditto ditto Fine of 500 ditta 
ditto ditto Imprigonment of either description for ditto 


6 montha, or fine, or 


ditto ditts Imprisonment of either description for Any Magistrate. 
- ors or fine of 500 rupees, 2 
tb. 


THE PUBLIC TRANQUILLITY. 


Bailable. Not compound- Imprisonment of either description for'Any Magistrate, 
able. 6 months, or fine, or both. 


? OFFENCES RELATING TO ABMY AND NAVY 


SCH. Il—contd. CHAPTER VITI—OFFENCES AGAINST 
2 3 4 
_ _, Whether a war. 
. Whether the police | rant or a sum- 
Offence. ‘ may arrest without ' mona shall 
warrant or not. | ordinarily 


issue in the 
, first instance, 








~ a aap eee mm a er erin enn ee ane 





a eee ee 


| 
Joining an uplawful assembly armed with any May arrest without Warrant. 


=. 





deadly weapon, _ warrant. 
145 Joining or continuing in an unlawful assembly,’ ditto : ditto 
knowing that it has been commanded to dis- 
perse. 
| 
147 aan ditto . ditto 
148 'Rivting, armed with a deadly weapon. ditto ditto 


149 |1f an offence be committed by any member of an According aa arrest According as a 
unlawful assembly, every other member of may be made with-| warrant orsum. 
such assombly shall be guilty of the offence. out warrant for the’ mons may issue 

offence or not. for the offence. 


150 (Hiring, engaging or employing persons to take May arrest without According to the 


| 
| 
port in ap unlawful assembly warrant, | offence commit- 
| ted by the per- 
| son hired, en- 
| gaged or em- 
' ployed. 
Il ‘Knowingly joining or continuing in any assem. ditty ‘Summons. 
bly of five or more pereons after it bax been: 
| commanded to disperse. 
bao 4 F ; : . ! 
152 jAssaulting or obatracting public servant when ditto ‘Warrant. 
supprossing rivt, &e. 
18 ‘Wantonly giving provocation with intent to cause ditto ditto 
riot, if noting be committed. 
If not committed Summons. 
| 
‘(Ownor or ae ae of land not giving mforma- Shall not arrest with: ditto 
| tion of riat, «: out warrant, ‘ 
155 Person for whose benefit or on whose behalf a ditto | ditto 
: riot takes place not using all lawful means to 
prevent it, ) 
{ 
156 Agent of owner or occupier for whose benefit a ditta ditto 
| Yiotis committed not using all lawful means 
to prevent it. 
ey Harbouring persons hired for an unlawful assem. May arrest without ditto 
is ' warrant. 
188 Being hired to take part in an unlawful assem- ditto 


bly or riot. 


AND AGAINST PUBLIC ix 
THE PUBLIC TRANQUILLITY —continued. 


Whether bailable Whether com. Panighment under tho Indian Penal — By what Court 
ur not. poandable or put. Code. triable. 


Builable. Not compound. Imprisonment of either desesiption for Any 
alle, 2 years, or fine, or both, 
ditto ditto ditto ditto 
ditto ditto ditto ditto 
ditto ditt. ont of vither description for Court of Besaion, 
3 years, of tine, or both | DProsidency Ma. 


trate of tho Gret 


According ag the ditta The same as for the ‘The Coart by which 
offence is bal. | the offence is tri- 
able or not. 


ditto ditto The same as for a member of auch as-| ditte 
cembly, and for any offence committed) 
by any member of such assembly, 


Builable. ditto of either description fur Any 
Gimonths, vr tive, or both. 


ditto ditty Imprisonment of either description for Court of 
3 yuaré, or tine, or both, snare Ma. 


| 
| Mintrate or jay de 
; trate of the dist 


ditto ditto Imprisonment of either description fur Any Magistrate, 
1 year, or fine, er both, 


ditto ditto Imprisonment of either description far, ditto 
6 months, or fine, or both. 
ditto ditto Fine of 1,000 ‘Presidency 
trate or ; 
trate of the first 
_ or second 
ditto ditto FYoe. ditto 
ditto ditto ditto ditto 
ditto ditto Imprisonment of either description for’ ditte 
6 months, or fine, or both. 
ditto ditto ditto | ditte 


LP.C, 


OFFENCES BY OR 
SCH. 1l—contd. CHAPTER VIIIL—OFFENCES AGAINST 





3 4 
Whether a war. 
Whether the police | rant or a sum- 
may arrest ules mons shal] 


Section. 








warrant or not. p ortinealy 
Igsue ln the 
first inetance. 
Or to go armed. iMay arrest without: Warrant. 
warrant, 
) 
| ’ 
‘ 


160 ‘Committing affray. ‘Shall not arrest with-‘Summons. 
| out warrant. | 


CHAPTER IX.—OFFENCES BY OR 


161 ‘Being or expecting to bea public servant, and Shall not arrest with- ‘Summons, 
taking 8 grutilication other than ee remune- out warrant. 
ration in respect of an official act 


162 ‘Taking w gratification in order by corrupt or ditto ditto 
| illegal moans to influence a public servant. 
| 


163 Takin u gratification for the exercise of per. ditto ditto 
sonal inflnence with a public servant. 


1G4 ‘Abotment Wy public acrvant of the offences do. ditto ditto 
| fined in the last two preceding cliuses with 
reforence to himself. 


165 ‘Pablio servant obtaining any valuable thing, ditto ditto 
without consideration, froma person concerned 
in any proceeding or business transacted by 
such public servant. 


106 ‘Publio servant disoboying a direction of the law. ditto ditto 
with intent to cause injury to any person, 


167 Public sorvant framing an incorrect document ditto ditto 
with intent to cause injury. 


Public servant unlawfully engaging in trade. ditto ditto 
Public serrant unlawfally buying or bidding for ditto ditto 
property. 
170 ‘Persouating a public servant. May arrest without Warrant. 
Warrant. 


ivi w eating garb or eri be ear ueee by public ditto 
aervant with fraad ont inten 


RELATING TO PUBLIC SERVANTS, x) 
THE PUBLIC 


5 6 i 
Whether bailable Whether com- Punishment onder the Indian Ponal = By what Court 
or not. poundable or nat,: Code, 
Bailable. Not compound: Imprisonment of cither description for Presidency Magis- 
able, » 2 years, or tine, or both trate ar Muegis- 
; of the first 
or 
ditto ditte lipriszonment of cither description for Any 


I month, or fine of 100 rupees, or both | 


RELATING TO PUBLIC SERVANTS 


Not compound: ineriaenment of either description for Court of 
= 3 years, ar tne, or bath Proaidoncy 


trate of the 


ditty dithe: ihitte ditte 
dicta ditte Sample imprisonment for J yoar, or fine, Presidency Magia 
or both, trate ar Mf 


trate of the 


alatt Latte Imprisonment of cither degeription forCourt of Saasion, 
3 yeatr or fine, or hoth Prosidency Ma. 
trate of the first 
class 
} 
ditt. ditte, Simple imprisonment for 2 years, or Preswency Magias 
tine, or both trate or Magis. 
trate of the frst 
or —— 
i 
ditto atte: Simpl unapriqonment for) year, or fine, dirt 
Lay @ bot hi. 
ditto litte imprisonment of either description for Court of Baossion, 
3 years, or tine, or both, | Presidency Ma- 
/ glatrate or Magia. 
| trate of the first 
ditto ditto Simple imprisonment for 1 year, or five, Presidency Magia- 
or both, | trate or Magis. 
| trate of the Grst 
ditto ditty Simple imprisonment for 2 years, or ditty 


fine, or both, and confiscation of pro. 
| perty, if 


ditto ditt«s Imprisonment of cither description for Any Magistrate, 
2 years, or fine, or both. 


ditts ditta Tmprisonment of either description for 4 ditto 
months, or fine of 200 rupees, or both. 


or 


xu CONTEMPTS OF THE LAWFUL 
SCH. I]—conid. CHAPTER -CONTEMPTS OF THE LAWFUL 


1 | 2 - 
Whether a war. 
: Whether the police rant ora sum- 
3 Offence. may arrest without mona shall 
warrant or not. ordinaril 


i « 7 
| 188ue 1p the 
| first instance. 


172 'Aluconding to avoid service of summons or other Shall not arrest with-'Summons, 
proceeding from a public servant. out warrant. 


If summons or notice require attendance in per: ditto ditto 
gon, &c., in a Court of Justice. 


173 Preventing the service or the affixing of any! ditto ditto 
summons or notice, or the removal of it: when, 
it hug been affixed, or preventing a procluina- 
tion 


If summons, &c., require attendance in person, ditto ditto 
&c., in a Court of Justice, 


174 Not oboying a legal order to attend ata certain ditto ditto 
placo In person or by agent, or departing there- 
rum without authority. 


If the order require personal attendance, &c., in ditto aiite 
a Qourt of Justice 


176 Lutentionally omitting to produce a ducument to ditto atte 
a public servaut by a person legally bound to 
produce or deliver duck ducument. 


If tho document is required to be produced in or ditto ditto 
delivered to a Court of Justice. 


176 Intentionally omitting to give notico or inform- ditto ditto 
ation to a public servant by x person legally 
bound to give such notice or jaformution. 


If the notice or information required respects! ditto ditto 
the commission vf au offence, &c. 


Knowingly farnisbing false information to ao ditto ditto 
public servant. 


Ifthe information required respects the com. ditto ditto 
mission of an offence, 


V8 Refusing oath whon duly required to take oath ditto ditto 
by a public servant. 


AUTHORITY OF PUBLIC SERVANTS. 
AUTHORITY OF PUBLIC SERVANTS. 


5 6 ; 


§ 
{ 
i 
Whether bailably Whether com. _ 
or pot. poundable or net.’ 
Bailable. Nut compound. 
able 
ditto ditty 
ditty ditto 


ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 
ditto litte 
ditto ditta 
dittu ditto 
ditto ditte 
ditto dithe 
ditta ditte 


Panishment ander the Indiau Penal 


Code, 


impriganmoent for 7 month, 
fine of TA rupees, or bork. 


eimpridonment for O monte, 
fine of 2 (A rupees, or both 


Simple imprisonment for Tmouth, 
fe of GUO rupees, or both 


for G montha, 
fue icf LAMM rupees, or both, 


Simple imprigonment far To month, 
fue of OF rupees, cr beth 
Sunple impr for G montlia, 


fine of LC rupees, or froth 


inple spr for 1 month, 
fine of BU ¥, or both 


Simple imprisonment for Go monthe, 
ting of 100) rupees, or both. 


Simple iioprisonment for VT month, 


Xi 


8 


By what Court 


| 
| 
! triable. 


or Any Magistrate, 


4 


oo} ditta 


ay Pronis : 
i trate or Magis. 
i trate of the first 
i of 


or ditto 


ov Any Magi 


OF ditto 


o1 The Court in which 
1 theoffenceia eam. 

i qnitted, aubyect to 

| the provixiona of 

| Chapter XXXYV ; 

; or a not commit 
ted ina Court, a 


* trate af the first 
or gocond 
t 


or ditto 


or Presidency Magis. 


fine of S00 rupees, or both. trite or 
ti te nf the tiret 
or 
edmprisanment for 6 montha, or ditto 
Of 1,000 cupeea, or beth 
ditty ditto 
teofcither description for! ditto 
+ 2 years, or ne, or both, 
‘Simple imprisonment for 6 months, or’ fhe Court in which 
fine of 1,000 rupeca, or both. | ther 
| the provisions of 
| aes ae XXXV; 
, Orel ‘not commit. 
; ted ina Court, a 
- Presidency 
mistrate or 


' trate of the 
' or second 


SCH. —contd. 


179 Being legally bound to state truth, and refusing, 


180 


181 


182 


183 


187 


188 


2 


Offence. 


to answer questions. 


Refusing to sign a statement made to a public 
servant when legally required to do so. 

Knowingly stating to a public servant on oath 
as true that which is false. 


Giving false information to a public servant in, 
order to cause him to use his lawful power to 
the injury or annoyance of any person 


Resistanco to the tuking of property by the law- 
ful authority of a public servant. 


‘Obst racting salo of property offered for sale by 
authority of a pablle servant. 


Bidding by a person under a legal ari gael to! 
purchase it, for property at a lawfully autho- 
| rized sale, or bidding without intending to 
| perform the obligations incurred thereby, 
italrating public servant in discharge of his’ 
public functions. 
j 
Omission to assist. public servant when bound by, 
luw to give such aseistance. 


Wilfully neglecting to aid a public servant who 
demands aid in the exeeutiun of process, the 
prevention of offences, &c. | 


Dieeiente toan order lawfully promulgated 

ue public eervunt, if such disobedience causes 

truction, einen or injury to persons: 
lawfully omployed. 


If auch disobedience causes danger to haman: 
life, health or safety, &e. 


|Threatoning 8 pane servant with injury to him,. 
, orone ta whom he i interested, to indace, 
bim te de or ferbear tu do any official act. 


CHAPTER X.—CONTEMPTS OF THE LAWFUL 


en 


4 
Whether 
Whether the police | rant or ppt 
may arrest without § mons shal] 


warrant or not. ordinarily 
issue in the 
first instance. 
ball not arrest with: Summons, 
warrant. 
ditto ditto 
ditto Warrant, 
ditto Summons. 
ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 
ditto ditto 


OF PUBLIO 
AUTHORITY OF PUBLIC 


6 
Whether bail. Whether com- Punishment under the Indian By what Court 
able or not. poandable or not. Code, triable, 
. eae Pi F t ; 
Bailable, Not compound-.Simple imprisonment for 6 months, or The Court in which 
able. } fine of 1,000 rupees, or both. | theoffonce is coms 
1 mitted,» 
the provisions 
. Chapter XXXV 
| or, if not commit. 
{| ted ing Court, a 
fistrate or 2 
trate of tho that 
or aacoud 
ditto ditto Simple imprizonmont for 3 mouthe, or, ditto 
fine uf 500 rupevs, or both, 
ditto ditto Imprisonment of either description for Court of Bvasion, 
3 years and fine {| Preadency Ma 
 gintrate or Magin- 
trate of the first 
ditto ditto Imprisonment of cither deacription for Presidency 
G months, or fine of 1,000 rapees, or! trata or 
both, | trate of the first 
ov 
ditto ditto ditto ditto 
ditto ditt. Imprisonment of ether doaeription for, ditto 
Lomouth, or fine of AN) rapees, of, 
both 
ditto ditt ‘Tmprigonmont of either description for’ ditto 
1 month, or fine of 2 rapers, ort 
both. 
ditto ditta : af cithor dearription for 3 ditto 
montba, or fine of 500 rupees, or both 
ditto ditto Simple imprisonment fer 1 month, or ditto 
fine of 200 rupees, or both. 
ditto ) ditto Simple imprisonment for 6 manths, or ditto 
fine of S) rupees, or both. 
ditto ditto Simple imprisonment for 1 month, or ditto 
fine of 200 rapees, or both. 
ditto ditto Imprisonment of cither deseription for ditto 
6 months, or fine of 1,000 ropees, or 
both. 
ditto ditts Imprisonment of either description for ditto 


2 years, or fine, or both. 


BCH. T~—contd. 


Rect 


FALSE EVIDENCE AND 
CHAPTER X.—CONTEMPTS OF THE LAWFUL 


2 3 4 
' Whether & War. 
Whether the police ' rant or a sum- 
Offence. may arrest without | mons ghall 
warrant or not. ordinaril 
' issue in the 


, firet instance. 


10) Throating any person to indnea him to refrain Shall not arrest with- Summons. 
from making a legal application for protectivs’ out warrant. 


from injury. 


CHAPTER XI—FALSE EVIDENCE AND 


8 Giving or fabricating false evidence in a judicial Shall not arrest with. ‘Warrant. 


proceeding. out warrant, 
Giving or fabricating false evidence in any other ditto ditto 
Giving or fabricating falso evidence with intent ditto ditta 
to cHuee any person to be convicted of a capital 
offence. 
Ifinnonent person be thereby convicted and exe- ditto ditto 
cuted 
‘(Giving or fabricating fale evidence with ditto ditto 


' jutent to procure conviction of an offence 
punishabls with transportation foc hfe or 
with imprigoument for seven years or Ue 


wards, 


196 Using i a judicial proceeding evidence known. ditto ditto 
false or fabricated, 


197 Knowingly issuing or signing a false cortificate ditto ditto 
relating to any fuct of which such certiticate. 
ia by law admissible in evidence, 


198 ‘Using asa true certificate one known to be false, ditto ditto 
| ina material point. 
Falee statement made in any declaration which ditto ditto 
{ is by law receivable as evideuce. 
| 
(Vaing as troo any euch declaration known to be ditto ditto 

false. 
201 ‘Cansing disappearance of oridence of an offence’ ditto ditto 


committed, or giving false information touch-, 
ing it to screen the offender, if a capital of. 


Lf punishable with transportation for life or ditto ditto 
imprisonment for ten yoars, 


OFFENCES AGAINST PUBLIC JUSTICE. XV 
AUTHORITY OF PUBLIC S 


6 
Whether builable’ Whether com. Panishueut under the Indian Penal Ry what Court 
or uot Code. triable, 
Lulable Net compound: Iinprisonment of either description for Presidency 
able, 1 year, or hue, or both trate oor 


trate of the frat 
ar seeonml class. 


OFFENCES AGAINST PUBLIC JUSTICE. 


Baalable ef § 
7 years and 
or Ma. 
ut the 
ditto 
3 yearn ag fine, 
Vitth Transpertarion for hfe, or rugarana a af § 
itty Death, or ae a dittss 
sate Ag for the ¢ ditta 
as the ditto aw for giving on fabricating Conrt of & 
evidence, ' Presidene 
Or 
of 
ar pag, 
for gia ditto 
ditte dhtte litte ditto 
ditto ditto ditto 
ditto ditt» htta ditto 
ditto i ditte of rither description for, Court uf 
7 yearn fine, 
ditto ditto ‘Imprisonment of either description for Court of Bession, 
. aud fine. 
or 
of 
first clase. 


LP.C. 


Xvi FALSE RVIDENCE AND 


SCH. Il—contd. CHAPTER XI.—FALSE- EVIDENCE AND 
8 = 
Whether a war. 
Whether the police rant or a sum. 
a Offence. arrest without mons shall 
warrant or not. ordinarily 


issue in the 
first instance, 


If punishable with leas than 10 years’ imprison-/Shall not arrest with- Warrant, 
ment. ; out warrant, 


202 Intentional omission to give information of an ditto Summons. 
offence by a person legally bound to inform, | 


208 Giving falso information respecting an offence, ditto Warrant. 
committed. 
204 Secreting or destroying any document to prevent ditto ditto 


ita production as evidence. 


205 Faleo personation for the purpose of any act or! ditto ditto 
pnrelins in a suit or criminal prosecution, or’ 
or becoming bail or security. ; 


206 [Fraudulent removal or concealment, &e., of pro-, ditto ditto 
rty to prevent its seizure as a forfeiture, or! 
in satisfaction of a finc unfler gontence, or in 
execution of a decree, 


207 (Claiming property withont right, or practising de- ditto ditto 
ception touching any right to it, to prevent its 
being takon os a forfeiture, or in satisfaction of 
o fine under sentence, orip execution of a decree. 
208 |Froudalently suffering a decree to pasa fora sum ditto ditto 
pot due, or suffering decree to be executed 
after it hag been aatistied. 
209 Falso claim in a Court of Justice. ditto ditto 
SOs cenceieenes , obtaining a decree for a sum not ditto ditto 
due, or causing a decree to be executed after 
it bas been satisfied. 
911 (False charge of offence mado with intent to in- ditto ditto 
jure. 
If offence charged be capital, or punishable with ditto ditto 


traueportatiou for life, or with Imprisonment, 
for a term exceeding 7 yeara. 


! | 
Unarbouring an offender, if the offence be capital. May arrest without ditto 
. warrant. 


AGaINeT 


OFFENCES AGAINST PUBLIC susxicss—continued, 


ot 
Cm] 
~~ 
a 


Whether bailable 


ditto 


ditto 


ditto 


ditto 


ditto 


ditts 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


wai fe Te 


x 


Whether com- 
ornot. § poandableor net. 


+ 
+ 


' Panishment under the Pena) 
Code. 


Not , componnd., 


ditto 


ditto 


ditta 


ditto 


ditte 


ditto 


ditto 


ditto 


ditto 


ditto 


for the a, OT fine, or 


tof etther wim 
6 months, or fine, or both 


af « 


2 yours, or tne, or both, 


ihtte 


S years, or tine, or beth, 


inte 


atts 


Imprisonment of other de fur 
years aud one, 


Lnprisoniaent of either de for 
. ine, er both 


ditty 


By what Court 


Prewidency ) 
trate or ) 
trata of the drat 


trate of Rge don 


or 

ditto 

or Magia. 

of the frat 

of 

to or Magin- 
trata of the 
CULE, 


trute of the rat 
or second | 


ditto 


trate or : 
oat the fret 


ditto 


ditto 


ditto 


for Court of 


5 years and fine, 


Preside: 


gistrute or Magi 
16 Br 


PALSE EVIDENCE AND 


SCH. U.-—conid. CHAPTER XI.—FALSE EVIDENCE AND 
2 8 2 
Whether a war- 
Whether the police rant or a sum. 
Offence, may arrest without mons shall 
warrant or not. ordinarily 


issue in the 
first instance. 


If punishable with transportation for life, or with May arrest withont/ Warrant, 
imprisonment for 10 years. | warrant 


‘If punishable with imprisonment for 1 year and ditto ditto 
not for 10 years. 


213 _ gift, &e., to sereen an offender from Shall not arrest with- litto 
punishment, if the offence be capital. not warrant, 
[f panishable with transportation for life or with ditto ditter 


imprisonment for LO years, 


If with imprisonment tor legs than 10 years 


ditte ditto 
O14 ‘Offering gift or restoration of preperty in con. litte ditt 
' wideration of screening offender, the offence 
bo capital 
If panishable with transportation for life or litts ditto 
With imprisonment for 10 years 
H with imprisonment for less than 10 years, ditto ditto 
215 gift to he!p to recover moveable property ditty ditto 
of which o person has been deprived by an 
offence, without causing apprehension of 
offeuder. 
216 Harbouring an offender who has ceeaped from May arrest without ditto 


pean or whose spprebension hag been; warrant. 
ordered, if the offence be capital, 


he ee el em 


f 
- punishable with omen for life," or’ witto ditto 
tread ae a fn 1 


OFFENCES AGAINST) PUBLIC JUSTICE. XX) 
OFFENCES AGAINST PUBLIC JUSTICE—contiaued. 











5 6 i 8 
Whether bailable Whether com. Punishment under the Indian Penal By what Court 
or nut, poundahble or not, Code triable, 
Bailable Not) compound. Impracament of erther deweripGes for Conrt af Reassion, 
wiley 8 years ard tine Presidency Ma. 


tet rate or Magis. 
trate of the Grat 


Clare, 


tte Titty Thuymisoninent For a qaarter of the long. Presidency Magia. 
asf texha, ated ot thay chess rygat torte, pre trate or Magin- 
vided foe (hes flemee, ot ture, or both trate of the dre, 
clase, or Court by 
Whack the offenor 
im treble, 


dite ditta Friprisemaent of Citber description for Court ef Session, 
7 vere shad tne 


ditte htt s Leip onment father des saiption for Court of Sogeton, 
Wye ard and tine Prosidency Ma. 
intratd or Mirgie. 
trate orf the that 
Chine. 


re Lets Tisprie nruent Yor agiarter ed the dong Prowdencey Magia 
eottoem ede ft the des uptien, pro trate ar Magar 
videbtoar the of gee, ot fine, or deoth. trate of the firme 
ities, er Court by 
which the offegee 
is trithle, 


cue Pa oe Peegertassitiett ateather dem saption fat Court of Sossion, 
oye otw cued Py. 


ditty litt. Tatepet eta td eittes descrptiag fort ond of Berson, 
Sseartoned fas Peowideney Ma. 
wiatrate or Miugia- 
tiate of thi first 
chaya 


iitta wath Prarpertas ets tiae ist fork a cpteatte F af the long: Prowideney Mitgin. 
pet teri and of the de«eription, pre) trate or Magi. 
veded for the offence, or tne, ar both, trate of the drat 
| elauee, or Court 
‘oby which tha 
effence ja tri. 

alse, 


ditty dite Duprisonument of mthor deaenption for 2 Presidency Magis. 
; yeara, or tine, or both, trato or Magis- 


| 
. ) ' trate of the first 
; | ¢ lage. 
ditta ditta Impracninent of cither deagription for Court of Session, 
| 7 sears aod fine ' Presidenoy Ma. 
gistrata va! See 
_ trate of the arat 
: ' class. 
ditta ditto Imprisonment of either deseription for 3, litto 


years, with cr withont fine. 


FALSE EVIDENCE AND 
BCH. U—conid. CHAPTER XI.—FALSE EVIDENCE AND 













8 4 
Whether a war- 









Whether the police | rant or a sum- 
& Offence. may arrest without mons shall 
: warrant or not. ordinarily 
3 issue in the 
| first instance. 


eens RT leemtiated 





ce tr yin np Reena 





peernteen sae nanan nie 








| 
If with imprisonment for 1 year, and not for 10 May arrest without: Warrant. 
years, warrant. | 


217 |Public servant disobeying a direction of law with Shall not arrest with--Summons. 
, intent to save person from punishment, or pro-| out warrant. | 
perty from forfeiture 
918 Public servant framing an incorrect record or ditto Warrant. 
writing with intont to save person from punish-| 
ment, or property from forfeiture. 


aie ; ; 
219 ‘Public servant, ina Judicial proceeding corruptly ditto ditto 
| making and pronouncing an order, report, ver-! 
| dict or decivion which he knows to be cont rary! 
; to law. 


299 \Commitment for trial or confinement by a per- 
{ 


| #on having anthority, who knows that he is 
acting contrary to luw 


ditto ditto 


291 [Intentional omission to ss ao ou the part ditt ditto 
of u public servant bound by law to apprehend 
nn offender, if the offence be cupital 


‘Tf punishable with Cranxportation for dite, or 


er : ditto ditto 
{ imprizonment for 10 yours 


If with imprisonment for less than 10 years ditto ditto 


299 Intontional omission to apprehend on the part of ditto ditto 
a public servant bound hy law to apprehend 
person under sentence of a Court of } ustice, If 
under sentence of death. 


If ander sentence of transportation ar penal ditto ditto 
servitado for life, or transportation, imprison. 
mont or penal servitude for 10 years or up- 
wards. 


If undor sentence of imprisonment for less than ditto ditto 
10 years ; or lawfally committed to custody. 


_ from confinement negligently suffered by dutto Sunmons. 
a public servant. 


OFFENCES AGAINST PUBLIC JUSTICE. XXill 
OFFENCES AGAINST PUBLIC JUSTICE—continued. 


Whether bailable Whether com. under the Indian Penal By what Coart 
or not, ur tot. Cade, triable. 
Bailable. (Not compound: Imprisonment for a quarter of the long- Prosidoacy 
able, est term, and of the desenption, pre. tte or _. 


vided for the affenee, or fine, or both trate of the 
clans, or Qourt by 


which the 
ditto ditt. froprisonment of either deseription for Presidency 
2 years, or tine, er both, trate ar ; 
trate of tho drat 
or 
ditte ditt» Impraconment of either deaeriptica for Court of 8 
ditto ntof vither deseription for ditta 
7 years, or hte, or both 
dito ditte Witte ditto 
ditty ditt, Tmprieomimen? of ther deseription fur ditto 
¢ youre, with or without fine, 
ditto ithe Imprisonment of either dexeriy for Court. of Soasion, 
S yearn, with or without dian Ma- 
“or 


trate of the first 


ditto ith it of oither : 
2 years, with or without tne, OF 
trate of the first 
i or 
Not bailable. ditta Traneportation far Ife, or im Court of Session. 
ment of either dencription 14 
5, with or withont fine, 
ditto ditto Imprisonment of either description for ditto 
7 yours, with or witht fine, 
Bailable. ditto ‘Imprisonment of either description tf |, 
3 years, or fine, or both, Presidency Ma. 
gistrate or 
trate of the 
ditto ditto [Simple imprisonment for 2 years, or fine, Presidency Magis. 
or both. ' trate or ing 2 
trate of the 


or second class. 


XXIV OFFENCES RELATING TO 
SCH. CHAPTER XI.—FALSE EVIDENCE AND 


to 


1 | ' Whether war. 
| | Whether the police rant or @ sum- 
a Offence. | may arrest without | mons shall 
aes | warrant or not. ordinarily 
ae l issue in the 
th | | | first instance. 
Lor obstruction by a person to his law. May arrest without Warrant. 
ful apprehension, warrant, 
Resistance or obstruction te the hiawful eee ditto ditto 
hension of auother person, or rescuing bim 
from lawful enstody. 
[f charged with avoffence panishable with trans. ditto ditto 
portation for lite, or imprisonment tor 10 
yearn, 
IF charged with a capital offence ditto ditto 
Ifthe person is sentenced to transportation for ditto ditto 
hfe, or to tramsportation, penal servitude on 
Hopriconment for 10 years or apward: 
df sentance of deat ditt ditto 
MSA Escape, or attempt to eseape, from custody for ditto ditt 
fushng to tarnish seeunaty for good behaviour 
CUnlawfal retarn from transportation. ditto ditto 
227) {Violation of condition of remission of punish- Shall not arrest with: Summons. 
ment, out warrant. 
228 ‘Intentional insult, or interruption to a public ditte ditto 


{| servant sitting in any stage of w judicial pro- 
ceeding 


.Peraonation of a juror or agscagor. ditto ditto 


CHAPTER XII—OFFENCES RELATING TO 


“31 ‘Counterfeiting, or performing any part of the May arrest without Warrant, 


process of counterfeiting, coin. warrant. 


Counterfeiting, or performing any part of the, ditto ditto 
of counterfeiting, the Queen's coin. | 


COIN AND GOVERNMENT STAMPS. xXxXY 


pala tis AGAINST PUBLIC 


6 3 
bailable, Whether com. | Punishment ynder the Indian Penal = By what Coort 
ornot. §‘poundable or not. Code, triable. 
Bailable. Not compound. Imprisonment of either description Magi 
able. | 2 years, or fine, or both, trate or Magia. 


trate af the 
or soound class, 


ditto ditto ditto ditto 
Not bailable. ditto Umprivonment of cither description for 3 Court of 
tine 
gistrate or, 


trate of the dret 


ditto ditta of either description for Court of 
7 years and f 
ditto ditto ditte ditto 
ditto ditto Trangportution forlife, ori hitte 
ef either dese ription fur 10 yearw, 
_ fine. 
Bailable. dittu onment of either description 
one year, oF tine, or both or Mag 
of the frat 


or second class, 


Not bailable. ditto ‘Tranaportation for fe, and fine and Court of Beason. 
, Tigerous vaprisonment for 3 yeara 
| before ts 


ditto ditto Punishment of criginal sentence, or, if The Court by: 
part of the pomahment hos bes the vriginal of. 
undergone, the residue, _ fence waa triable. 
{ 
Jailable. ditto Simple imprisonment for o moutha, or The Court in whiek 
tine of 1,000 rnpees, or both i the «ffence is 
to the provi. 
signa of 
XXXV. 
ditto ditto Imprisonment of either description for'Presidency _ 
"2 years, or fine, or both. ' trate or raga 
uf a fret 


COIN AND GOVERNMENT STAMPS. 


Not beilable. Not compound- Imprisonment of either description for of Beasion, 
able. 7 years aud fine. 
“ditto ditto (Transpo sportation for life, or imprisonment! ditto 
ot etther descriptivn for 10 years, and) 
‘ ue, 


I. P. ©. 


OFFENCES RELATING TO 
SCH. Il—contd. CHAPTER XIL—OFFENCES RELATING TO 


2 8 4 
| Whether a war- 


Whether the police | rant ora sum- 


pad 


g | Offence. may arrest without mons shall 
‘2 warrant or not. ordinaril] 
é | issue in the 


first instance, 


= Penner) - oe ee me ee ee cs) = 


ann a | ere es a IN a Sere eee ee z ’ *.% avr 
“purpose of counterfeiting coin, |” warrant. 
284 Making, buying or selling instrument for ditto ditto 
the purpose of counterfeiting the Queen’s: 
coin. 
385 Possession of instrument or material for the pur. ditto ditto 
pose of using the same tor counterfeiting coin. 
[f Queen's coin. ditto ditto 
236 Abetting in British India the counterfeiting out ditto ditto 
of British India of coin, 
237. Import or export of counterfeit coin, knowing ditto ditto 
the same to be counterfeit. 
Import or export of counterfeits of the Queen’s ditto ditto 
coin, knowing the same to be counterfeit 
289 Having any counterfeit coin known to be such ditto ditto 
when it came into possession, and delivering, 
‘¢,, the samo to any person. 
The same with respect to the Queen's coin ditto ditto 
241 Knowingly dolivering to another any counterfeit! ditto ditto 
coin aa genuine which, when first possessed, 
the deliverer did not know to be counterfeit. 
Possession of counterfeit coin by a person who; ditto ditto 
knew it to be counterfeit when he became 
possessed thereof. 
Possession af Queen's coin hy a person who knew! ditto ditto 
it to ba counterfeit when he became posscased! 
thereof, 
{ 
244 'Person employed in a Mint eaneing coin to be; ditto ditte 


of a diferent weight or composition from that 
| fixed by law, 7 oa | 


COIN AND GOVERNMENT STAMPS. 
COIN AND GOVERNMENT 


Whether bailable Whether 


ur pot. poundable or sat 


Not bailable. Not 


ditto 


ditto 


ditte 


ditto 


ditto 


ditte 


ditt 


ditto 


ditto 


ditto 


ditto 


ditto 


ditta 


ditto 


ditte 


ditto 


ditto 


litto 


ditt: 


ditto 


ditta 


ditto 


ditto 


ditto 


Panishment ander the Indian Penal = By what Court 


Code, triable, 
of deseription for Court of Beasion, 
Sveare ated trae 
trate af tho 
Claes, 
of 


Jmpriecninent of eather desenption for Court (of Bewai 
years duack finn , Premdeney Ma 


of the tlre 


of ey 
a 
ditta 
af COP IW 
Imiprisoninent af emther des Court 
S$ ycares uel fia 
ir 
trate af the firwt 
chiss, 
bon fer of 
fur 
wad fue 
for C 
trate of the drat 
for ditte 
iy 
linprimnmert af eth Magis- 
Jyeara, or fil or " 
of the comer or beth, trate of the drat 
i or 
tof either fer Conrt of 
3 yearm and fine < 
giatrate or Magia. 
trate of 
_ chaas. 
Imprisonment of of for ditto 


7 years aud finn 


ditto aa of 


OFFENCES TO 


SCH. I1—contd. CHAPTER XII.—OFFENCES RELATING TO 
8 4 
[Whether a war. 
Whether the police rant or @ sum- 
a Offence. may arrest without § mons shall 
‘3 warrant or not. ordinarily 
isaue it the 
first instance. 
245 Unlawfully taking from a Mint any coining May arrest without Warrant. 
instrument. warrant. 
9246 Frandulently diminishing the weight or altering ditto ditto 


the composition of any coin. 


247 Fraudulently diminishing the weight. or altering ditto ditto 
the composition of the Quoen’s coin. 


248 Altering appearance of any coin with intent that ditto ditto 
it shall pass asa coin of a different descrip- 
tion, 


249 Altering appearance of the Queen's coin with ditto ditto 
intent that it shall pass as a coin of a different 
description. 


250 ‘Delivery to anuther of coin possessed with the ditto ditto 
knowledge that it is altered 


251 Delivery of utens coin possessed with the ditto ditto 
cio cdge that it is altored. 


252 Possession of altered coin by a person who knew ditto ditto 


' jt to be altered when he became possessed 
| thereof. 


258 'Poeacenion of Queon’sa coin by a person who ditto ditto 


| knew it to be altered when he became possessed| 
' thereof 


254 Delivery to another of coin as genuine which, ditto ditto 
whon first, possessed, tho deliverer did not 
know to be altered. 


255 ‘Counterfeiting a Government stamp. ditto ditto 

956 (Having posseesion of an instrument or material; ditto ditto 
for the purpose of counterfeiting a Government, 
atamp. 

957 Making, buying or selling instrument for the ditto ditto 
purpose of counterfeiting a Government stamp. 

258 ‘Sale of counterfeit Government Stamp. : ditto ditto 

259 ‘Having possession of a counterfeit Government ditto ditto 
stamp. 

260 (Using as genuine a Government stamp known ditto ditto 

counterfeit, 


5 


Whether bail- 
able or not. 





Not bailable. 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


Bailable. 


ditto 


ditto 


ditto 


ditto 


ditte 


COIN AND GOVERNMENT STAMPS. 
COIN AND GOVERNMENT STAMPS—continued. 


6 


Whether com. | 


poundable or nut; 


Punishment under the Indian Penal {| By what Coart 
Code. triable. 


| 7 B 
| 
3 


« 
4 





ee ee we aan aos i ee Lda 








Not compound. grisea af eithor description for Court of Session. 


able, 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditty 


ditto 


ditta 


ditto 


ditto 


ditto 


ditts 


ditto 


ditto 


i 7 years and tine. 


Imprisonment of either description forCourt of Session, 

$ years and tine . Presidency Ma. 
| @lutrate or Mf ie 
i trate of the 


class, 
Impriscnmont of either desciiption for ditto 
7 yeare and tine, 
Impriqanment of cithor deeoriptiou for: ditto 
3 yeara and One 
! 
Imprikonment of either description for: ditto 
7 years and tine, 
Imprisonmont of either description for’ ditto 
S years and fine, 
? 
hoprsonment of cither deaenption su ditte 


10 years and tine 


Imprisonment of citber description for 


« ditto 
1 S$ years and tine. 
Imprisonment of cither description fo ditto 


| 

r! 

5 years and fine, ‘ 

) | 
Imprisonme nt af aither description for Presidency Magia. 
2 yeare, or fine of teu times the value, trate or Magis. 

a the coin, trata of the Bret 


or second class, 


4 
Transportation for fe, or impriaon- Court of Session, 
rent of either dase ription fur MU yearn,’ 





und tine, | 
Impriaomment of either description for’ ditko 
7 yeare and fine. 
ditt. | ditto 
H 
ditts 1 ditto 
ditto ‘Court of Session, 
Presidency Ma. 
gistrate or 
trate of the 
Imprisonment of either description for, ditte 


7 years, or fine, or both. 


OFFENCES RELATING TO OOIN, STAMPS, 


SCH. I1—contd. CHAPTER XIl—OFFENCES RELATING TO 
an amemespenensenememerpnenenstintnennatsemianemiummemnamasneassameeasesnasiestumen, eneseanrmenenauessenseassienemummememsecenanas eam 
; 9 | 3 4 
Whether a war- 
_ Whether the police | rant or a sum- 
s Offence. ; may arrest without mons aball 
os | warrant or not. saaarage 
Z | issue in the 


first instance. 





ainermncaan seneammere J manptnte ew 





261 /Effaci ing any writing from a substance bearing a May arrest without! Warrant. 
Government stamp, or removing froma docu-| warrant, 
mont a stamp use for it with intent to causer 
loss to Government. 


262 Using a Government stamp known to have been ditto ditto 
before aged. 


963 uae of mark denoting that stamp has been, ditto ditto 
use 


CHAPTER XIIL—OFFENCES RELATING TO 


264 ‘Frandulent use of false instrument for weighing Shall not arrest with- Summons. 
, Out Wwurrant. 


265 ‘Fraudalent use of fulee weight or measure. | ditto ditto 
260 Being in possession of false weights or measures ditto ditto 
| for fraundwent use. . 
i ’ 
267 ‘Making or selling false weights or measures for ditto ditto 


fraudulent use 


CHAPTER XIV.—OFFENCES AFFECTING THE PUBLIC 


269 \Nogligontly doing any act known to be likely to May arrest without Summons. 
ee infection of uny disease dangerous to, warrant. 


life. 

270 =Malignantly doing any act known to be likely to} ditto ditto 
oe infection of any disoase dangerous to: 
re ; 

71 ‘Knowingly disobeying any quarantine rule. Shall not arrest with. ditto 

out warrant. 

979 Adulterating food or drink intended for sale, Bc! ditto ditte 
as to make the same nozions. 

273 Selling any food or drink sa food and drink’ ditto ditto 
knowing the same to be noxious, 

aya ‘Adulteratin any drug or medical Saari! ditto ditto 


t 


iutended for sale so as tO lesson its efficacy, or; 
to change its operation, or to make i¢ notions. 


MEASURE, PUBLIC HEALTH, SAFETY, XXXi 
COIN AND GOVERNMENT 


Whether bailable Whether com. Punishment under the Indian Penal | By what Court 


Ov not. poundable ur net Cade. ' 
Bailable. Not compound Imprisonment of either description for of 
» able. yeara, or fae, or beth. 
of the fret 
dhite ion for 2 P 
Or thee, trate or 
| trate of 
. OF 
ditto datwa af 


arfine, or b 
Tietrato or 
af the tiret 


WEIGHTS AND MEASURES. 


Bailalile, Not of vither description for | 
aut Jar beth, trate wo 
trate of first, 
or 
ditto datte ditto 
ditta ditto ditte ditto 
ditto ditty Atte 


HEALTH, SAFETY, CONVENTENCE, DECENCY AND MORALS, 


Bailable. Not compound. Imprisonment of either description for ft 
a, er tine, or both, 


trate of the dret 


or 
ditto dtto furZ ditto 
,or fine, at both 
ditto ditto Imprisonment of either for 6 ditto 
; months, or fiue, or both. 
ditto ditto Imprisonment of either description for ditte 
6 months, or Gus of 1,000 rupees, or 
i 
ditto ditto ditty ditto 


ditte ditto ditto 


XXX OFFENCES AFFEOTING THE PUBLIO 


8CH. CHAPTER XIV.—OFFENCES AFFECTING THE 
DECENCY AND 





a 
_ Whether a war. 
Whether the police rant or a sum. 


s Offence. may arrest without mone ehall 
£ warrant or not. _ordinarily 
& issue in the 


first instance. 





mmenenrerrentit + 


275 Offering for sale or issuing from a dispensary Shall not arrest with: Summons. 
any drug or medical preparation known to’ out warrant. 
havo becn adulterated. 


276 Knowingly selling or isaning froma dispensary ditto ditto 
any drug or medical preparation as a different’ 
drug or medical preparation. 


277 Defiling the water of a public spring or reser- May arrest without ditto 
voir. warrant. 
278 Making atmosphere noxious to health. Shall not arrest with- ditto 
out warrant. 
279 Driving or riding on a public way 80 rashly or May arrest without ditto 
negligently as to endanger human life, &e. {| warrant. 
280 Navigating any vessel a0 rashly or negligently as ditto ditto 


10 endauger human life, &c 


281 | exhibition of o fulwe light, mark or buoy. ditto 


Warrant. 
282 Conveying for hire any person by water, ina ditto Summons. 
vossel in such a state, or go loaded, as to 
endanger his life. 
288 Causing danger, obstraction or injury in any. ditto ditto 
public way or line of navigation. 
284 Dealing with any poisonous substance go ag to Shall not arrest with: ditto 


endanger human life, &c. | out warrant. 


985 Dealing with fire or any combustible matter so\May arrest without, ditto 


as to ondanger human life, &c. warrant. 
986 So dealing with any explosive substance. ditto ditto 
287 80 dealing with any machinery. Shall not arrest with. ditto 
out warrant. 
A person omitting to guard against probable ditto ditto 


danger to human life by the fall of any build. 
Ceo which he has a right entitling him to 
pull it down or repair it. 


[a pees omitting to take order with any anim ‘May arrest withont ditto 
his possession, go us to guard against dan warrant, 
to panes life, or of grievous hart, from such’ 
ao cy 


HEALTH, SAFETY, CONVENIENCE, BTC, XXX 


PUBLIC HEALTH, SAFETY, CONVENIENCE, 
MORALS—continued. 


a ra ara aerate 


5 6 | 8 
Whether bailable Whether com. Tuntghment ander the Endian Penal Ry what Court 
or not, poundahie or not | Cody, 
Bailable. Not componnd. faprisoument «f deseription for Promdency Magi. 
able Hoan optiay or ie 
Joong avcowal a 
ditto ditta 
ditto ditto deactiphionfor TAny Magi 
, ie ruperw, oe both 
ditts Vine 
Jitto ditty 
bot hy 
ditty ditto Magia. 
af the flirt 
ditta ditto tof eit] 
the, on tithe, beth 
dirto ditt Dawe ipat 
Aitto ditto ef 
ditto ditto af of dutta 
ar fins 
dita ditto hitts 
ditte ditta dyitay 
ditto ditto 
tx! or 
trate of €  firws 
ditto ditto ditto diito 
ditto ditta dite ‘Any 


LPC. 


XXXVI OFFENCES AFFECTING THE HUMAN BODY. 
SCH. I—conid. CHAPTER XVI—OFFENCES AFFECTING 


offences 
denen nena eT O SOLE L T 
i 2 4 
1 j Whether a war. 
) Whether the police rant or 4 sum. 
e Offence may arrest without |= mons shall 
o . * ° 
i warrant or not. ordinarily 
5 issue in tho 
id 


first instance. 


F ig aa . | 
If act is done with knowledge that it is likely to May arrest without Warrant, 
} cause death, but without any imtentiun to warrant. 
i cane death, 


804A Causing death by rash or negiyent act ditto ditto 


305 ‘Abetment of anicide committed by a child, or ditto ditto 
/ inaaue or delirious person, or an idiot, ur u 
| person intoaeated, 


$ 
' 


‘Abetting the commission of suicide, ditto ditto 
807 ‘Attempt to murder. ditto ditto 
i sach act cause hurt tu any person, ditto ditto 

: et 
Attempt ly dife-convict to anarder, if hurt is ditto ditto 

| 
808 “AtGunpt tu commit culpable bowiede, | ditto | ditto 
It such act cause hart to any person, | ditto | ditto 
\{tempt to commit suicide, ditto ditto 
ti I, wd O ditto | ditta 


of Miscarriage; of Duvries ta Cuborn Children ; 


Shailueat orrest with. Warrant, 
Out Warrant. 


Hf tbo wonnin be quick with child, ditto ditto 

j 5 
813 ‘Chusing Misvarniage without woman's consent. | ditto ditto 
3140 Death by an act done with intent to ditto ditto 
Lf act done without woman's conseut. ditto ditto 
Act done with intent ta prevent a child bei_. ditto ditto 


born alive, or to cause it to die after his birth. 


OFFENCES AFFECTING THE HUMAN BODY. 


THE HUMAN BODY—continued. 
affecting Life—concluded. 


5 | 6 
i 
Whether bailable Whether com Punishment under the ludi 
aa 2 an Penal | By what Court 
or not. ‘poundable or not. Code, : trebles 


Not bailable, Not compound. Imprisonment of either description for Court of 


, able. 10 years, or fine, er both. 
Bailable. ditto Imprisonment of either description for Court of Seasion, 
sot toe, or both, Proatloncy Ma- 
aT ee a 
trite of the 
ctw, 
Not bailable. ditta Death, or transport ution for life, or um. Court of Seas 


pusonment fer [byeate, and tine 


ditto ditty Tmprisocnment father desenption for ditto 
Lthveare and que, 
ditto dite Nites ditty 
ditta ditto Transportation for lide, oras above, dittn 
ditta ditto Death, ora, above ditta 
| 
Bailable. ditt » Imprisonment of either dearription for litte 
t 


S years, or hine, or beth 


ditto ditto Imprimer omient of either desorption for ithe 
7 Jyearea os tite od both 

ditte ditte Sunple voprsanment for byeur on tae Promidency M 

or bath trate or M 

, trateof the 

or mecoud ch 


Not bailable ditts Traneportation for dite and fine, Court of Remi 


now a 


of the Bepasure of Infants; and of the Conecalaent of Bartha, 


5 ee er tae nn aye 


Bailable Not eemipoupd- [raprisasntnesit af outer demeripitpen for Court of Seng 
»oabhe. years, or hue, ot beth, 
ditto ditto Imprisoument of ether dea taptien for ditte 
7 years apd tine, 
Not vailable.  , ditty Transportation for life, or in prisauaient ditte 
; ef mither des mption for 10 youre, and 
fine. 
: : 3 i nt of either dew nption for ditta 
tto ditts Umpriscumen 
nue : » (0 years and fue, 
i Z ; : 
ditto ditts ‘Transportation for tif, or us above. ditto 
ditto ditto ‘mprisonment of either desoription for ditto 


* sears, or fine, or both. 


XXIV OFFENCES AFFECTING THE HUMAN BODY. 


SCH. II—contd. CHAPTER XVI—OFFENCES AFFECTING 
Of the Oausing of Miscarriage; of Injuries to Unborn Children ; 


3 3 


Whether a war. 
Whether the police rant or a sum- 
Offence. may arrest without mons shall 
warrant or not. ordinaril 
issue in the 
first inetanog. 


816 Oausing death of a quick unborn child by an act/Shall not arrest bia Warrant. 
amounting to culpable homicide. out warrant. 


817 Exposure of a child under 12 years of age by|May arrest without ditto 
parent or person having care of it, with inten- warrant. 
tion of wholly abandoning it. 


$18 eh of birth by secret disposal of dead ditto ditto 
y. 
Of 


$28 ‘Voluntarily causing burt. ‘Shall not arrest with- Summons, 
| out warrant. 
l 


$24 ‘Voluntarily causing hurt by dangerous weapons May arrest without ditto 


or meine, | warrant, 
395 Voluntarily causing grievous hurt. ditto ditto 
‘Voluntarily cauging grievous hurt by dangerous ditto ditto 


| weapons or means, 


iv oluntarily causing hurt to extort property or a ditto Warrant. 
valuable security, or to constrain to do avy- 
thing which is illegal or which may facilitate: 
the commission of an offence. 


328 Administoring stupefying drug with intent to! ditto ditto 
\ @ause hurt, &c, 


' 


890 |Voluntarily causing grievous hurt to extort. pro-! | ditto ditto 


perty or a valuable security, or to constrain to: 
do anything which is illegal or which may! 
facilitate the commission of an offence, 


rily causing hurt to extort confession or, ditto ditto 
informati ion, or to compel restoration of pro- 


Voluntarily onasing grievous hurt to extort ditto ditto 
fowaion or information, or to compel restore- 
tion of property, 


OFFENCES AFFECTING THE HUMAN BODY. 


THE HUMAN BODY—continued. 
of the Exposure of Infants; and of the Concealment of Births—concluded. 


ditto Imprisonment of either deseription for 
| 7 years and fine, 


6 
| s 
Whether bailable Whether com- Punishment under the Indian By 
or not. iponndable or not, Code. 
Not bailable. Not compound. Imprisoament of either description for Court of Sasson, 
able. ' 10 years and fine. 
Bailable ditto Imprisonment of aither description for ditto 
| 7 yoars, or fing, or both. | 
ditto ditto Imprisopment of either deacription for Court of 
2 years, or tine, or both. | Presidency 
flrat 
or second 
Hurt. 
Bailable. ‘Compoundable. Imprisonment of eithor deseription for 1 Any 
. year, or fine of 1,000 rupeus, or both, | 
ditto Compoundable Tgprisonment. of either description for Conrt, of Beasion, 
m permis-, 4 years, or fine, or both, | Presidency Ma. 
sion is ar 
the Court be.' t of the frat 
fore which a, or 
proreention is 
pending. 
ditto Not compound. Imprisonment of either doaeription for ditto 
able. | 2 yeare and ~ 
Jot bailable. litto Transportation for life, or imprizonment Court of : 
ne of nee deseription for 10 years, aud: Preside = Ma. 
1 fine | ogistrateor 
trate of the dret 
lane. 
ditto ditto Imprisonment of either description for Court of Seasion. 
, 10 years and fine. 
ditto ditto ditto ditto 
ditto ditto briasagoeation for life, or imprisonment ditto 
| of either description for 10 years, and 
i 
Bailable. | 


ditto Imprisonment of either description for: ditto 
10 years and fine. 


OFFENCES AFFECTING THE HUMAN BODY, 


SCH. I—contd. CHAPTER XVL—OFFENCES AFFECTING 
of 


9 8 a 
" Whether a war. 
Whether the police rant ora sum. 
; Offence. may arrest without mons shal} 
$s warrant or not. ordinaril 
issue in the 
first instance, 
382 Voluntarily causing hurt to deter public servant May arrest without Warrant, 
from his duty. warrant, 
383 Voluntaril causing griovous hurt to deter public ditto ditto 


| servant from his duty. 
\ 
{ 
i 


334 iVoluntarily causing hurt on grave and sudden Shall not arrest with. Summons. 
provocation, not intending to hurt any other ont warrant. 
than the person who gave the provocation. 
385 ‘Cansing grievons hurt on grave and sudden pro- May arrest without ditto 
vocation, not intending to hurt any other warrant. 
than the person who gave the provocation. 
336 Doing any act which endangers human life or ditto ditto 
the personal eafety of others. 
Causing hart by an act which endangers ditto ditto 
human life, &e. 
838 Causing grievous hurt by an act which ondan. ditto ditto 
gers human life, &. 
Of Wrongful Restraint 
34) |Wrongfully restraining any person. ‘May arrest without, Summons. 
| warrant. 
342 \Wrongfully confluing any person. ditto ditto 
Wrongfully confining for three or more days, ditto ditto 


344 Wrongfully confining for ten or more days. ditto ditto 


OFFENOES APFROTING THE HUMAN BODY. a 
THE HUMAN 











Hurt—coneluded. 
Whether bailable Whether com- { Punishment ander the Indisn Penal | By what Court 
or not. poundabie or not. Code. : triahle. 
i 
aoe ee 
| 
Bailable, ‘Not compound Imprisonment of either deseription for Gourt of Session, 
able. 8 years, or fine, or both. Presidency Ma- 
letras of Magi 
_ trate of tho first 
) oluas 
Not bailable, ditto Imprisonment of either deseription far Court of 
| 10 years and fine. 
Bailable. ‘Imprisonment of either desenption for Any 
Lmonth, or tiny of 500 rupees, or 
both 
ditto : Saas 
when. 4 yoars, or fine of 2.000 rapees, of 
sion ia given by! eee a 
the Court he; trate of tha first 
fore which ‘ or 
prosecution 
pending. 
f 
ditto Not compound: Imprisonment of either dese hiptinn for Any 
, able. S months, or fine af 250 rapecs, or 
both. 
ditto : Compoundablo Lmprisonment of either doseription for Pevsiloney Magis 
' when permis Ginonths, or tne af GOO rapecs, OF trate or Maggi 
sion ia given by, beth. trate of the firwt 
the Court be.’ or secu 
fora which a 
prosecution is 
, pending, 
ditto ditto Imprisonment of cithar deasnptian fer dit fo 
2 years, or fing of 1,OAK) rape. or 
hath. 
Wrongful Confinement. 
Nose naar a : 
4 : Componndahle. imple i imprikenme nt for } i, or Any 
Bailalile i re fine of S00 rupeos, OF beth 
ditto ditto af Magia 
, or fina of J, , or 
both. af t} 
or aecond 
ditto Not compound. Imprisonment ef either description for 
able. | 2 years and fine. 
ditto ditty Si of evher deseription 
3 years and fine 
' gistrate or 
trate of the first 
or 


BB gas Oe 


wii OFFENCES AFFECTING THE HUMAN BODY. 


8CH. l—conéd. CHAPTER XVI—OFFENCES AFFECT- 
Of Wrongful Restraint and 





1 2 3 4 
Whether a war- 
Z Whether the police | rant or a sum- 
Ro Offence. may arrest without | mons shall 
> warrant or not. ordinarily 
& inaue in the 
| first instance. 
oe Se pene at eek me eee am tte tk a AN mn eee renee MIT IR ne ot ater memes men einer tin = nanan mr SE eerer yee re mere renee eens Ca een. i ie oa 
84 Pee anv person in wrongful confinement, Shall not arrest with-i'Summons. 
knowing chat a writ bas beca issued for ne out Wurrant, 
liberation. ! 
} 
846 | Wrongful confinemout in accret, May arrest without, ditto 
Warrant. 
3.47 ‘Wrongful eon Gr oment far {he nurpose of extort: ditto ditto 
ug nroperhy, art cnstieiiding town weer. act, de 
HS Wrongful confinensent for the purpose of extort. ditto ditto 
)ongcopfe wien or dafermation, or of Compeling 
restoration of property, &c. 
1 
Of Criminal Fore 
852 Asenult or me cher immal force otherwice Shail not arrest with-- Sammons. 


OM Ar the prasevae) Un, oat warrant. 


t 
$53 GAvoonlt or nal. unos foree to deter a public’ May arrest without Warrant. 
pevvdet drome aasei a yr duty, Waltant 


f 4 . } Py . 
854 ‘Agsanlt o vie of ciminal force (oa woman with, ditto ditto 


f 
855 [Asssolt or eviminal foe with intent to dic. shall not arrest with. Summons. 
henoura PTSca, © Vie Wwlae than on gruve and out warrant. } 
rudlden provor ation, ‘ 


856 Aganult or evimina! force in attempt to commit May arrest without Warrant. 
thett of property worn or caried Ly a pers an, warrant. 


857 Agsanult or uae of criminal foree in attempt, ditto ditto 
wrongfully to contine a pe cson. ; 

85S or use of criminal force on grave and Shallnot arrest with- Summons, 
sudden provoeatian out warnint, 


Of Kidnapping, Abductior 


Kidnapping. arrest. without! Warrant, 
warrant, 


Kidnapping or abducting in order to murder, ditto ditto 


OFFENCES AFFECTING THE HUMAN BODY. xhiit 


ING THE HUMAN BODY—continued. 
Wrongful Confinement—concluded. 


Whether bailabla Whether com. nn Ry what Court 
or not. poundable or not. Cote trinble. 
Bailable. Not compound. Dnprisonment of either des upton for tCuart of 
able. 2 years, in addin te inpraeomens  Preeid 
vuoder any other section Wistralaor 


tratesd the firet 


ditto 
ditte ditte of either deseript an for 
Syeuts aud fi 
ditto ditty 
y Ma. 
Magia- 
Assault, 
Railable. Compoandable ef either Heo rintion fat S Any Magi 
ry, whe 
ditto Not compound. Traprigonine nt Pel dier dese roptron for 2 Pres. 
able years, or tue, or beth tr 
my 
ditte ihtte difte 
ditto C 
a dad iad 
Nat bailable Any 
\ ii, ey 
Baiable. ditt Imprisonment ofertbherdes cptin ford 


year, or bre ft 


ditte ‘Compoundaile. ij 
Of a rujaws, 


and Forced Labour. 


Not bailable iNot compound: Tmptisonment of osher deseripiiom fur Court oft Session, 
, able 7 yerrea and fina, residency Ma- 
iatiate or Magis. 

trate of the first 


ditto ditto Troneportatian for life, or rigorous im-Court 
prisoament for 10 years, and fine. 


liv OFFENOKS AGAINST PROPERTY. 


BCH. [I—conid. CHAPTER XVI.—OFFENCES AFFECT. 
Of Kidnapping, Abduction, Slavery 











remaniowaarn 


4 
Whether a war- 
| Whether the police | rant or = sum. 
§ Offence. may arrest without | mons shall 
se warrant or not. ordinaril 
8 iasue in the 
first instance. 
uth 


Kidnapping or abducting with intent secretly ~~ ~~~ 


and wrongfally to confine a person. warrant. 
Kidnapping or abducting a woman to compel her, ditto ditto 
marriage or to cause her defilement, 
367 ‘Kidpapping or abducting in order to subject a ditto ditto 
pereon to grievous hurt, slavery, &c. 
$68 OConcenling or keeping in confinement a kidnap- ditto ditto 
ped person. 
969 ‘Kidnapping or abducting a child with intent to ditto ditto 
take property from the person of such child. 
Buying or disposing of any person asaslave. Shall not arrest with- ditto 
out warrant, 


87) Habitual dealing in slaves. May arrest without ditto 


warrant. 
372 Selling or lettin net to hire a minor for purposes of ditto ditte 
prostitution, 
378 a ing or obtaining possession of a minor for. ditto ditto 
@ BamMe Purposes, 
$74 Unlawfal compulsory labour. ditto ditto 


Of 


Rape. May arrest without Warrant. 


warrant, 


Of Unnatural 


877, Unnatural offences. May arrest without Warrant. 


warrant. 


CHAPTER XVII.—OFFENCES 


Of 
|May arrest witha Warrat, 


OFFENORS AGAINST PROPERTY. xiv 


THE HUMAN 
Forced Labour—concluded. 





& 6 7 8 


Whether bail. | Whether com- | i odian By what Court 
ails cr ues (sundaes pack Punishment ie ne I Penal y prerit 


yt oe ee eel 
Not bailable. [Not compound- Amprisonment of either description squ Chae of Besslon, 








ee eet mem 





partes eeeaentemeed te tetmceten a mm een vem tanenerrrar aed 


1 year, or fine, or both. 


able. | 7 years and fine, 
ditto ditto ‘Imprisonment of either description fo ditte 
' 10 years and fine. " 
ditto ditto : ditto 
ditto ditto iuataas for kidnapping or albduc- | ditto 
tion, j 
ditto ditto Imprisonment of vither description ae ditte 
7 years und fine. | 
Bailable. ditto ditta | ditta 
Not bailable. ditto ‘Transportation for life, or imprison. | ditto 
ment of either description for 10 yoars,’ 
: and fine. { 
ditto ditto Imprisonment of either description for ees of Session, 
' 10 yeare and fine. Prenidency a 
gistrate or M 
| ; trate of the 
| class, 
ditto | ditto. ditto ditto 
\ i i 
\ 
Bailable. compat ‘Imprisonment of sither description ca Magistrate, 


— ” om 
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Rape. 
Not bailable. [Not compound. "hangponition for life, or imprison-+Court of Session, 
able. ment of either description for 10 years, 
and fine. 
Offences. 
i les | 
bailable. Not compound. rtation for life, or imprisonment, of Session. 
ne able. of either description for 10 years, and 
fine. 
AGAINST PROPERTY. 


Theft. 





ee Mine ee ale acaba ne tie te one 


Sot bailable. Not oom ant Imprisonment of of either description for 
Not beilable able. sa 8 years, or fine, or both. 


AGAINGT 
CHAPTER 

















3 4 
: Whether a war. 
: Whether the police | rant or a sum. 
Offence. may arrest without | mone shall 
. warrant or not, ordinarily 
issue in the 
first inatanee, 
$80 ‘Theft in a building, tent or vessel. May arrest’ without) Warrant. 
warrant, 
881 /Theft by clerk or servant of property in posses- ditto ditto 
sion of master or employer. 
$82 \Theft, preparation having been made for causing ditto ditto 
death, or hurt, or restraint, or fear of death, 
or of hurt or of reatraint, in order to the com- 
mitting of such theft or to retiring after 
committing it, or to retaining property taken 
by it. 
Of 
$84 (Extortion. Ishall not arrest with-| Warrant. 
out warrant. 
} 
\ 
! 
845 {Putting or attempting to put in fear of injury,’ ditto ditto 
in order to commit extortion, | 
386 Extortion by putting a person iu fear of death’ ditto ditto 
or grievous burt, 
J 
887 Putting or attempting to put a person in fear of: ditto ditto 
death or grievous burt, in order to commit: 
extortion. | 
$68 (Extortion by threat of accusation of an offence ditto | ditto 
punishable with death, transportation for life, | 
or imprisonment for 16 years. | 
If the offenco threatened be an unnatural offence, ditto ditto 
880 ‘Putting a person in fear of accusation of offence ditto ditte 
punishable with death, transportation for life, 
or with imprisonment for 10 years, in order to 
commit extortion. 
Lf tho offence be an unnatural offence. ditto ditto 





Of Robbery 





392 bbery. ..| May arrest without! Warrant. 


watrant. 





AGAINST PROPERTY. xlyii 


AGAINST PROPERTY —consinued. 
—conoluded. 










5 6 7 8 
Whether bailable} Whether oom. Panishment t i 
or not. poundable or not, sac ae Baa ia what Cour 


| 


ty sare Hare arta 


Sian a at en | 


Scher OTEOrUntanaerutnoniomeenedliriees 
{ 
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Not bailable, Not compound. Imprisonment of either description for A trate 
able. 7 years aud fine, : is iia a : 


ditto ditto ditto Court. af 


. ot : 
trata of the drat 











or 
ditto ditto Biorae imprisonment for It years and Court of Session. 
ud 
Extortion. 
Bailable. Not compound- Imprisonment of either description for3 Court of 
able. years, or fine, or both, Prosidency Ma- 
gistrate or Magia. 
trate of the rat 
or 
ditto ditto Imprisonment of either description for: ditta 
2 years, or tine, or both, 1 
Not bailable. ditto Imprisounmey! of ether deseription fur Court of Rosaion. 
10 yeara and hae, | 
I 
ditto ditto Impriganment of either description for. ditto 
7 years ond fine 
aitto ditto [Imprisonment of ai description for. ditto 
10 yoare and fine. 
ditte ditta (Transportation for life. | ditto 
i 
ditto ditto imprisonment of either description for, ditto 
10 yours and tne. | 
: | 
| 
4 : ‘ i { di 
ditto ditto asportation for life. tte 
Dacoity. 
Not bailable. {Not compound. imprisonment for 10 years and of : 


OFFENCES AGAINST 


SOH. U.—conéd. CHAPTER XVII—OFFENCES 
Of Robbery and 







Whether a war- 
Whether the police | rant or 4 sum- 


8 Offence. may arrest without mone shall 

3 warrant or not. ordinaril 

& igsue in the 
first instance. 











If committed on the highway between sunset: May arrest without|/ Warrant. 
and sunrise, | warrant 


393 |Attompt to commit robbery. | ditto ditto 
804 (Person voluntarily causing burt in conning ditto ditto 
or attempting to commit robbery, or any other! 
person jointly concerned in such robbery. | 
305 |Dacoity. — ditto ditto 
$96 |Murder in dacoity. : ditto ditto 
! 
807 [Robbery or dacoity, with attempt to cause death, ditto ditto 
of grievous hurt. 
808 jAttempt to commit robbery or dacoity hen ditto ditto 
armed with deadly weapon. 
$99 (Making preparation to commit dacoity. ditto ditto 
| 
400 (Belonging to a gang of persons associated for’ ditto ditto 
the purpose of habitually cowmitting dacoity.! 
01 Beoumng to a wandering gang of persone aRggoci-: ditto ditto 
ated for the purpose of habitually committing’ 
thefts. | ! 
402 Being one of five or more persons assembled for. ditto ditto 
____!_the purpose of committing dacoity. | . 


Of Criminal Misappr 





408 'Dishonest misappropriation of moveable pro-!Shall not arrest with-/Warrant, 
perty, or converting it to one’s own use. out warrant. 


404 ‘Dishonest misappropriation of property, knowing ditto ditto 
that it waa in possession of a deceased person 
his death, and that it has not since been in the 
possession of any person legally entitled to it. 


If by clerk or person employed by deceased. ditto ditto 





Of Crims 


| 
46 — May arrest wi Warrant. 
warrant. 








Dacotty—conelnded. 


5 6 


Whether bailable Whether com. = Punishment under the Indian Penal Uy what Conrt 
or not, poundable or not. eT — 


Not bailable, Not compound- Rigorous imprisonment for 14-years and Court of Soasion 


able. fine. dvealeney Ma 
gintratoaor Magia 
trate of the fret 
u : clasn, 
imprigonment fut 7 youre and ditto 
Transportation for life, or rigarous im dittes 


prigontment for 10 years, ued fine, 








ditto ditto ditto Court of Be 
! 
ditto ditto Death, transportatin for hfe, or nygor:: dittes 
oud Paphisonment for IW yearn, wud 
tine 
ditto . ditto Rigeroua imprisonment for net dens ditto 
than 7 yeurs, 
ditto | ditto ditt. ditto 
| 
ditto | ditto Rigorous imprisonment for 1 yeure and diyta 
hue 
{ 
ditto ditto Transportation fer life, or mgorous ae ditte 
prisvatnene for 10 yeare, and tine, 
ditto ditto ‘Rigorous imprisonment fur 7 years and litte 
fine. 
| , | 
ditto ditto dita 
priation of Property. 
Bailable. Not compound. pmpnapuinent of either descuiption for Any 
able. 2 years, or bne, or beth. 
ditto ditto Imprisonment of either deecription fur Court of 
| § years and tine. Presidency 
\ | gistrate or, 
trate of tho fret 
or aeccnd 
ditto ditto ‘Imprisonment of either description for| ditto 
___. FT yeara and 
Breach of Trust. 
Not bailable. {Not compound of either description for;Court of 
able, 3 years, or fine, or both : 
| OF 
of the 
or second class. 


IP. C, 


OFFENCES AGAINST PROPERTY. 


SCH. II—conéd. CHAPTER 
Of Oriminal Breach 














8 4 
Whether a war- 
c Whether the police | rant or a sum- 
2 Offence. may atrest without | mons shall 
watrant or not. ordinarily 
issue in the 





| first instance. 


’ 
ANT eS RN ne LN mee tne 











Criminal breach of trust by a carrier, whar-'May arrest without; Warrant. 


M7 
finger, &e. | warrant. 
! : 
AB Criminal breuch of trust by a clerk or servant ditto ditto 
409 Criminal breach of trust by public servant or by Shall not arrest: with. ditto 
| banker, merchant or agent, &e. ' gout warrant, 


Of the Receiving 


411 Dishonoatly recoiving stolen property, knowing May arrest without Warraat. 


it to be stolen. warrant, 
12 ‘Dishonestly recoiving stolen property, knowing ditto ditto 
that it was obtained by dacgity. 
413 ‘Habitually dealing in stolen property. ditto ditto 
414 :Assieting in concealment or disposal of stolen ditto ditto 


property, knowing it to be atolen, 


Of 


417 Cheating. Shall not arrest with-| Warrant. 
out warrant. 
418 .Cheating a person whose interest the offender, ditto ditto 
was bound, either by law, or by legal contract,, 
to 


19 ‘Cheating by pereanation. ditto ditto 


OFFENCES AGAINST PROPERTY. 


AGAINST PROPERTY —con/inued. 
of Trust—concladed. 


or not. 


Not buailable. 


ditto 


ditto 


6 7 | 8 
2 } i . a 
Whether bailable Whether com. Punishment under thy Indian Penal By what Court 
poundable or not © Cude, triable. 
Not compound. [mprisonmont of ¢ dereription for Conrt of Session, 
able. (7 years aud fine. Presidency  Ma- 
giatrateor ay i 
trate of the first 
chan. 
ditts Court of Syasina, 
the 
or 
ditt: Transportation for life, ormmpnsontient Court of Beaston, 
of either description for 10 yeaa, and Promdency Ma. 
fine gristrute or Magia- 


trate of the first 


of Stolen Property. 


Not. bailable. 


ditto 


ditto 


ditto 


Cheating. 


Bailable. 


ditto 


Not compound — pscription for Conrt of Session, 
able. § veate, or fine, or beth, yy ae 


trate uf the firat 
oy second clagy. 


ditto Transportation for life, ar Court of Session, 
it for LU years, and fine 


ditto me for hfe, or impriaon- ditto 
of either deseniption or 1a 
years, and bye, 


ditta Imprisonment Gf either deaenption for Court _of Bession, 
8 yesra, or five, or both, ' Presidancy Ma- 


trite of the Arat 
ora 


I 


| ae t : 
Not compound. Imprisonment of either description for Prowidency 


able. 1 year, or fine, or both ee aie ia 
or second class, 
ditto Imprisonment of either description for Court of ; 
3 years, or fine, or both. | Presidency Ma- 
gistrate or 
| trate of the first 
; or second clags. 
ditto ditto ditto 


i 


AGAINST PROPERTY. 


SCH. U—contd. CHAPTER XVII.—OFFENCES 
Of Cheating 
3 XE 
Whether o war- 
si Whether the police rant or a sum. 
o Offence. may arrest without mons shall 
warrant or not. ordinarily 


420) 


421 


422 


423 


424 


426 


427 


issne in the 
first. instance. 


Cheating and thereby dishonestly inducing deli- Shall not arrest with. Warrant, 
very of property, or the making, alteration or out warrant. 
destruction of a valuable security. 


Of Fraudulent Deeds and 


Frandulent removal or concealment of property, Shall not arrest with- Warrant. 
&c., to prevout distribution among creditors. out warrant. 


Fraadulently preventing from being made avail- ditto ditto 
able for his creditors a debt or demand due to 
the offender, 
Frandulent execution of decd of transfer con ditto ditto 
taining a fulwe statement of consideration. 
Fraudulent removal or concealment of property ditto ditto 
of himself or any other dane or assisting in 
the duing thereof, or dishonestly releasing any 
demand or claim to which he is entitled. 
Of 
Mischief. Shall not arrest with. Summons, 
out warraot. | 
Mischief, and thereby causing damage to the ditto Warrant, 
amount of 50 rupees or upwards. 
Mischiof by killiag, poisoning, maiming or ren-}# May arrest without: ditto 


dering useless any animal of the value of 10 warrant. 
rupees or upwards. 


Mischief by killing, poisoning, maiming or ren-' ditto ditto 
dering useless any elephant, camel, horse, &c., 
whatever may be ite value, or any other animal 
of the value of 50 rupees or upwards. 

Mischief by causing diminution of supply of ditto ditto. 


water for agricultural purposes, &c. 


Act XI of 1874, section 4, 


OFFENCES AGAINST PROPERTY. lin 
AGAINST 


—concluded. 
6 8 
Whether bailable| Whether com- | Panishment under the Indian Ponal By what Coart 
or not. ‘poundable or not. Code, triadlo. 
Bailable. Not compound Imprisonment of cither description forCourt of 
able. 7 years and fine. i Preside 
trate of the first 


ere aOR ee ena See COO OS COE ee a a a8 ae + wee 


Dispositions of Property. 
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Bailable. ls ot compound. Imprisonment of either description for 2 Presidency Magias 
able, | years, or fine, or both, trate or Magias 
trite of tho first 


j or second class. 


ditto | ditto ditto ditta 
| ditto 
ditto ditto ditty 
! , | 
ditto ditto duto ditto 
{ } 
Mischief. 
} 
Bailable. , Compoundable Imprisonment of either description for Any 


| when the only; 3 months, or fine, or both 
| lose or damage; | 
+ caused is love, 

' or damage to a 


private person. 


ditto ditto isapencninant of either description for Presidency Magis. 
2 years, or fine, or both ' trate or M. 
trate of the drat 
: oF 
ditto Not compound. ditto ditto 
able. 
ditto ditto Imprisonment of cither description for Court ot 


5 years, or five, or both. 


trate of the Svs 


or second claas. 
ditto ditto ditto ditto 


AGAINST PROPERTY. 


SCH CHAPTER —OFFENCES 
9 3 = 
Whether a war- 
: Whether the police rant ora sum- 
g Offence. may arrest without § mone shall 
3 warrant or not. ordinari! 
& issue in the 
first instance. 


431 


432 


43-4 


435 


436 


437 


z 


££ € &| 


#1 


Mischief by injary to public road, bridge, navi- May arrest without Warrant. 
gable river or navigable channel, and rendering warrant, 
it impassable or less sate for travelling or con- 





offance nnnishahia with imnaannmant i 


veying property. 
‘Mischinf by causing inundation or obstruction to ditto ditto 
| public drainage, attended with damage. 
‘Mischief hy destroying or moving or rendering ditto ditto 
less useful 2 ieee or seamark, or by 
oxhibiting false lights. 
‘Mischief by destroying or moving, &c., « land- spall not arrest with. ditto 
mark fixed by public authority. out warrant, 
'Miachief by fire or explosive substance with! stay arrest without ditto 
' intent to cause damage to amount of 100, warrant 
rupees or upwards, or, in case of agricultural: 
produce, 10 rupees or upwards. 
Mischief by fire or explosive substance with ditto ditto 
intent to destroy a house, &c. 
Mischief with intent to destroy or make unsafe! ditto ditto 
a deckud vessel or a vessel of 20 tons burden | 
The mischief described in the last section whew ditto ditto 
committed by fire or any explosive substance. 
See Sete ashore with intent to commit! ditto ditto 
, &e. 
Mischicf committed after preparation made for ditto ditto 
causing death or hurt, &c. 
Of Criminal 
, ee Peete nTer eee va eS pen 
‘Criminal trespass. Mey arrest without Summons. 
| warrant. - 
‘House-trespass. ditto Warrant. 
Honse-treepess in order to the commission of an ditto ditto 
offence punishable with death. 
| 
House-trespasa in order to the commiasion of an, ditto ditto 
aha punishable with transportation for 
Houso-trespasa in order to the commission of sn’ ditto ditto 


OFFENCES AGAINST PROPERTY. 
AGAINST 


—concluded. 
5 


Whether bailable Whether com. : Punishment under the Indian Penal By what. Court 
or not. poundable or not. Code. triable. 


Bailable. ‘Not compound. Imprisonment of either description for, ‘Court of Session, 
: able. . i 5 years, or tine, or both. Prosidoney Ma. 
| gistratoor Magis. 


trate of the firat 
or eocond class. 
ditto ditto ditto ditto 


ditto ditto Imprisonment of either description for'Court of Session, 
7 years, or fine, or both. 


ditto ditto Imprisonment of vither description for 1 Presidenoy Magis 
> year, or Bue, or both. traty or “* 
trato of the frat 
or second class, 


ditto ditto Imprisonment of either description for, Court of 
7 years aud fine, 


Not bailable. ditto ‘Traneportation for hfe, or imprisonment ditto 
of oither deseription for 10 years, and 
, fine. 


1 


ditto ditto ‘Imprisonment of cither deseription fon ditto 
10 years and tine. 


} : 
ditto ditte Transportation for life, or naprisonment dutta 
of either description fur Hi yeara, and 
fine. ' 


ditto ditto Impriconment of vither deseription fur 
1f years and tine. 
\ 
ditto ditto Impriaonment of eithor description for ditto 
5 years and fine. 





Trespass. 
Bailable. ‘Compoundable. 7 mprisonment of either dereription for 3. Any Magistrate. 
| months, or fine of 400 rapees, or both.: 
ditto ditto ‘Imprisonment of either description for ’ ditto 


year, or fine of 1,000 rupees, or both,’ 
Not bailable. Not compound. ‘Transportation for life, or ngorous im. Conrt of 
able. ' prisooment for 10 years, and fine. 


ditto ditto ‘Imprisonment of sither description for ditto 
1 10 years and fine. 


Bailable. ditto Imprisonment of either description for Any Magistrate, 
me 2 years and ~ 


OFFENCES AGAINST PROPERTY. 


SCH. WI—tontd, CHAPTER 
Of Criminal 
2 3 
Whether a war. 
J Whether the police rant or a sum- 
3 Offence. may arrest without | mons shal) 
warrant or not. ordinaril 
igsne in the 
first instance. 


457 


461 


If the offence is theft. 


(Honse-trespass, having made preparation for 
causing hurt, assault, &. 


Lurking house-trespass or house-breaking. 


\ * J ° \ 
Lurking house-trespass or house-breaking in’ 
order to the commission of an offence punishe, 
able with imprisoument ! 


If the offence is thoft. 


Lurking house-trespass or house-breaking after 
| preparation made for causing hurt, assault, 
&e. 


\Larking house-trespass or house-breaking by 
night, 


Lurking house-treapass or honse-breaking by, 
night in order to the commission of an offence 
punishable with imprisonment. 


If the offence is theft. 


Lurking houee-trespasa or house-breaking by 
night, after preparation made for causing! 
hart, &e. 


Grievous hurt cansed whilst committing lurking’ 
or house- breaking. 


Death or grievous hurt caused by one of several! 
persons jointly concerned in house-breaking! 
night, &c. 


Dishonestly breaking opon or unfastening apy 
closed receptacle containing or supposed to’ 
contain property. 


warrant. . 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


May arrest, without Warrant. 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


OFFENCES AGAINST PROPERTY. lvii 
PROPERTY —coniinued. 







8 
Whether bailable) Whether com- 








By what Court 
triable. 











or not. andabdle or not.| Penishmont ae the Indian Penal 
e. 
Not bailable. ‘Not compound- Imprisonment of either doscription for'Court of Seaston, 
able. 7 years and fine, Presidency Ma- 
gintrate dae jee 
trate of the first 
or second class. 
ditto | ditto ditto ditte 
i 
ditto ! ditto Imprisonmont of either description foriProaidency Magie 
2 years and fine. trate or Magis. 
trate of the dirst 
| or second class, 
ditto ditto ‘Imprisonment of vither description foriCourt of Beasion, 
| | 3 years aud tine, Presidenay 
gistrate or M 
| trate of the frat 
or second class. 
ditto ditto hespelanerneal s cither description for ditto 
years and fine. 
| 
ditto ditto ditto Court of Sosalon, 
Abts Mua 
gtetrateor 
tte of ‘oe tive 
class. 
ditto ditto Imprisonment of either description for Court of Session, 
3 years and fine. Presidency Ma- 
giatrate or M. 


| 
trate of the Grst 
, ; or sooond olass. 
ditto ditto [mprisonment of either description for ditte 
I 


& years and fino. 


ditto ditto Imprisonment of either description fr ditte 
14 years and fine. 


; . ditto Conrt of Beasion 
ditto ditto Presidency Ma- 
gistrate or M 
trate of the 
class. 
' . Transportation for life, or let ae Court of Session, 
ditto oes - ption for 10 years 


ment of either descri ri 
aod fine. 


ditto ditto ditto ditts 


Pasion Rise 


ditto ar (ioieeaped of either description fo 

a trate of the 

or sesond class. 
# x 


, or fine, or both. 





lyiiit OFFENCES RELATING TO DOCUMENTS 


SCH. l.—conid ‘ 


Offence. 


CHAPTER 
Of Criminal 


3 : 
Whether a war. 
Whether the police rant or @ sum- 


may arrest without § mons shall 
warrant or not. ordinarily 
issue in the 
first instance. 


462 Being entrusted with any closed receptacle con- May arrest without Warrant. 
tuining or supposed to contain auy property, warrant. 


and trauduleutly opening the sume. 


CHAPTER XVIIJ.—OFFENCES RELATING TO DOCU- 


465 Forgery. _..(Bhall not arrest with. Warrant, 
out warrant. 

406 Forgery of a record of a Court of Justice or of ditto ditto 
a Register of births, &c., kept by a public 
gervunt. 

467 Forgery of a valuable security, will, or authority ditto ditto 
to make or trauafer any valuable security, or! 
to receive any money, &c, 

When the valuable secarity is a promissory note May arrest without ditto 

of the Government of India. | warraut, 

468 Forgery for the purpose of cheating, Shall not arrest with: ditto 


out warrant. 


469 «Forgery for the purpose of harming the reputa- ditto ditto 
tion of any person, or knowing thut it is likely 


to be used for that purpose. 


471 Using as genuine a forged document which ia ditto ditto 
known to be forged. 
When the forged document is a promissory note May arrest without ditto 
of the Government of India, | warrant. 
472 Making or counterfeiting a seel, plate, &c., with'Shall not arrest with- ditto 


intent to commit a forgery punishable under; out warrant. 
section 467 of the Indian Penal Code, or’ 
possessing with like intent any such seal, 
plate, &c., knowing the same to be counterfeit. 


478 Making or counterfeiting a seal, plate, &o., with ditto ditto 
intent to commit a forgery punishable other. 
wise than under aoction 467 of the Indian 
Ponal Code, or possearing with like intent any 
such seal, plate, &o., knowing the same to be 


Having possession of a document, knowing it to ditto 
| be forged, with intent to nse it aa genuine; if aie 


the document is one of the deesori 


ion men- 


tioned in section 466 of the Indian Penal Code. 


‘If the document is one of the description men- 
noeet in section 467 of the Indian Penal 
ee 1 


ditto ditte 


AND TO TRADE OR PROPERTY-MABKS. lix 


AGAINST 
Trespase—concladed. 


6 


Whether bail. | Whether com- Punishment under the Indian Penal = By what. Court 
able or not. —‘poundable or not. Code, triable, 


Bailable. Not compound. iapaaoament of either description tor, Conrt of ocesns, 
able. ' years, or fine, or both. Presidency Ma. 
giatrate or ee 
trate of the 
or 


MENTS AND TO TRADE OR PROPERTY-MARKS. 





Bailable. Not compound. Imprisonment of cither description for, ‘Vourt of 
able. 2 years, or fine, gr both. 
Not bailable. | ditto nt of either description for, ditto 
7 yeats and fine, 
ditto ditto Transportation for life, or impriaonmont ditto 
| of either description for 10 yeara, and 
| | fine. 
i { 
ditto | ditto | ditto ditto 
| 
‘i | : 
ditto | ditto ‘Imprigonment of either description for ditto 
| 2 ? years and fino. 
Bailable. ditto Imprisonment of either description for, ditto 
| $ yeare and fine. 
— | 
ditto | ditto ‘Punishment for forgery. ditta 
Not bailable. ditto ditto ditto 
ditto ditto ‘Transportation for life, of imprison. ditto 
| ment of either description for 7 
| and fine. 
ditto ditto —_— of either description for ditto 
| 7 years and fine. 
ditto ditte ditto 
ditto ditto 'Traneportation for life, or imprison dite 


of either description for 7 years, 


CONTRAOTS OF SERYIOR. ad 
DOCUMENTS AND TO TRADE OR PROPERTY-MARKS—vconduded. 


8 
Whether bailablel Whether com- Punishment onder the Indias Penal By what Coart 
or not. t not, Code. triable, 


Not bailable, Not componnd.'Trangportation for life, or imprison-Court of Session, 
yoars 


ment of either description for 
and fine. 
ditto ditto Imprisonment of cither description tor| ditto 
7 years and fine, 
ditto ditto ‘Traneportation for life, or imprison. ditto 
ment. of oither description for 7 yoars 
and fine. 
Property-Markes. 
Bailable. Not compound: Imprisonment of oither description for 
able. 1 year, or fine, or both. | trate or bg jar 
trato of the 
or second class, 
ditto ditto Imprisonment of cither description for 2 ditto 
years, or fina, or both. 
ditto ditto ‘Imprisonment. of wither description forCourt of Bosslon, 
years and fing, Ma- 
: Lor Mf 
trate of the 
clasa, 
ditto ditto Imprisonment of cither description ditto 
years, or fine, or both. 
ditto ditto Imprisonment of either description for Eeaeicy ee 
1 year, or fine, or Loth. 
trate of the 
or sopond olass, 
ditto ditto mprieonment of cither description for Court of 
1 Duo wida 
$ ycars, or fine, or both, 
gistrate or Magee 
trate of the 
or second class, 
ditto ditto ditto ditto 
ditto Imprisonment of eithar description for 1 ‘eee 
sa , or fine, or both, Mug 
tase of the 
or second elasa. 


OF CONTRACTS OF SERVICE. 


Imprisonment of either description forlPresidency 
Bailable. month, or fine of 160 


, OF, trate oF 
- oe one 


sii OFFENCES RELATING TO 


BCH. I—contd. CHAPTER XIX.—CRIMINAL BREACH OF 
1 8 4 

Whether a war. 

‘ Whether the police rant or a sum. 
8 Offence. may arrest without © mons shall 
warrant or not. ordinarily 
issue in the 

first instance. 


491 Being bound to attend on or supply the wants Shall not arrest with Summons. 
of a person who ia helpless from youth, un-, out warrant. 
soundness of mind or disease, and voluntarily 
omitting to do so. | 


492 Being bound bye contract to render personal ditto ditto 
service fora certain period at a distant place 
to which the employéis conveyed at the ex- 
pense of the employer, and voluntarily desert- 
ing the service or refusing to perform the 
uly. 


CHAPTER XX.—OFFENCES 


498 A man by deceit causing a woman not lawfully Shall not arrest with. Warrant. 
married to him to believe that she is lawfully: out warrant. 


married to him, and to cobabit with him in! 


that bolief, 

494 Marrying again during the lifetime of a husband ditto ditto 
or wife. 

495 Same offence with concealment. of the former. ditto ditto 


marringe from the person with whom subse: 
quent marriage is contracted. 


1 
{ 


496 A porson with fraudulent intention going through ditto ditto 
the ceremony of being married, knowing that: 
he is not thgeby lawfally married. | 
497 Adultery. ditto ditto 
498 Enticing or taking away or detaining with a ori. ditto ditto 


minal intent a married woman. 


CHAPTER XXI- 
500 ‘Defamation. Shall not arrest with-' Warrant, 
out warrant. 
801 Printing or engraving matter knowing it to be| ditto ditto 
defamatory. 
Sale of printed or engraved substance contain: ditto ditto 


~ tng defamatory matter, knowing it to contai 
ia oo » XHOWIDE tain 


MABRIAGE : DEFAMATION. ‘Axi . 
CONTRACTS OF SERVICE—voncluded. 
6 § 


Whether bailable! Whether com- Panishment under the Indian Penal By what Court 
ornot, —'poundable or not. Code. triable, 


Bailable. Compoundable. ‘Imprisonment of either description for|Presidency " 
3 months, or fine of 200 rupees, or, trate or tas, 
both. | trate of the first 
or second class. 
ditto ditto ‘Imprisonment of either description for ditto 
, Ll mouth, or fine of double the 
' incurred, or both, 


RELATING TO MARRIAGE. 


Not bailable. Not compound Imprisonment of cither description for Court of Scasion. 
able. 10 years aud tine. 


Bailable. ditto Imprisonment of either description for} ditto 
7 yeare vod fine, 


Not bailable. ditto Imprisonment of cithor description for ditto 
10 yoars and tine. | 


ditto ditto Imprisonment of cither description for ditto 
ae ont and fine. 
ilable. Compounduble. Imprisonment of either description for Presidency Magis. 
eae = 5 years, or fine, or both. | trata or 


trate of the first 





ditt ditto Imprisonment of either description for : 
a 2 yoars, or fine, or both. reste , wa fe 
or ssoond 
DEFAMATION. 
i Compoundable. Sim le imprisonment for 2 years, orfine,Court of Session, 
Ballets: - oe both. Presidency Ma 
gistrate or Ma 
trate of the 
clase. 
' 
ditto ditto | ditto ditto 


4 


506 


508 


509 


510 


5 


put 


1 


Insult intended to provoke a breach of the peace. Shall not arrest with-| Warrant, 


out warrant, 
statement, rumour, &c., circulated with ditto 
intent to canse mutiny or offence against the 
pablic peace. 
Oriminal intimidation. ditto 
'Lf threat be to cause death or grievous hurt, &c ditto 
Criminal intimidation by anonymous communi ditto 
cation or having taken precaution to conceal 
whenoe the threat comes. 
\Act caused by inducing a person to believe tha ditto 
he will be rendered an object of Divine displea- 
gure. 
[Detering any word or making any gesture intend ditto 
to insalt the modesty of a woman, de. 
Appearing in a public place, &e., in a state of ditto 
toxieation, and causing annoyance to an 
person. 


ditto 


ditto 
ditto 


ditto 


ditto 


ditto 


ditto 


CHAPTER XXIII.—ATTEMPTS 


|Attempting to commit offences punishable with According as the of- 
transportation or imprisonment, and in such) fenoe is one in ree- 
attempt doing any act towards the commis-| pect of which the 
sion of the offence, police may arrest 
rau warrant or 

not. 


According as the 
offence is one in 


respect of which 
& summons or 





warrant shall 
isgue. 


OFFENCES AGAINST 
If punishable with death, transportation or im (May arrest withoutlWarrnnt, 
warrant. 


seven years or upwards, 


If punishable with imprisonment for three di 
and upwards but lose than seven. as ses 


if t fot lees Shall not arrest with 
Itt ponishable with imprisonment for lees than! all 


If poniehable with fine only. ditto 


ditto 


OFFENCES AGAINST OTHER LAWS. 


INSULT AND ANNOYANCE. 


6 


Whether bailable Whether com. 
or not. poundable or not 


Rie 
Bailable. Compoundable 


Not banal Nat oe 


able 


Competndable 


ditto Not 


ditto 


itty: 


ditto 


ditt 


TO COMMIT 


Compoundable 
when the of- 
fence attempt: 
eis comp sund 


According as the 
offence conten. 
plated by the 
offender ja bail- 


able or not able 
Not Not compound: 
able 
ditto ditty 
Except im cases un 
der the Fudinn 
Arms Act, 175, 
section 19, which 
shall be baulabl. 
Bailable. uitto 
ditta ditto 


OFFENCES 


baal 


3 


Punishtnent under the Indian Penal 


By what Court 
Cade, 


triable. 


t . . * . . 
Tmprsoument of either doseription far Any Magistrate, 
2years oor tne, ar both, 


ditta 
trate oor 
trate of the frat 
ur ae 
Uitte 
at of ¢ 
r otytne 
tiret 
Pnposeninent ef ertber dereription for ditte 


” 


Yeats be addition ta the 
Vuder above nection 


Impracaimnent af either description for Prowdeney My 
Poyear, or baer both trite oor 
trate of the tirat 
or second 


Srepdeampusonment tar byear or tine, Presideney 
op both tinte or 
tratecal the first 


t 


Impl impracnmont ter 26 oy Any Magistrate. 


fine of rupees ot both 


Transportution or imprisoninent not ex. The Court by 


cerding halted the Jongest ters, amd othe offence at. 
af ny dearciption, provided fior i} i teuppeed sa tiie 
offence, or tine, ar both alsise, 


According to the 
of 
of 

this Code, 


INDEX. 


Notre.—TZhe first column of the Index gives the reference to the Pages, the 
second to the Chapter, and the tiird to the Section of the Co 
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ABANDONMENT 
or exposure of child — - . - . 1G 37 
ABDUCTION 
definition of the term .- - . 
kimple, how panishable . . JOU 
in order that the person abducted may be 
murdered - - . Buf 
may be wrongfully contine d - : 365 
of woman, in order ta sedace her or make het 
marry ~ .- . = dd] 
of a person, tosnbjyect him to grievous hurt, &c. 
concealing, &e., perron abducted . S68 
of a child, to take property fromat + : 
Sce—Foreed Lubor,  Aidnappony Slave. 
ABETMENT 
in what it OG , 107,108, & 
by illegal omission . . F ; 108 
wilfal concealment - . : 107 
inclndes offences against speci! and local laws, 
bat not against Jaw of Ragland . 
to consuitate, itis not necessary Chat the set 
abetted should be committed . a 108, Expl 2, 
or that the person abetted shonld be apatite 
by law of copunitiing an offence Expl. 2, 
bot act abetted must bean offence to render 
abettor Hable to punishment : . “i » Expl. 3. 
of abetment is an affence - - < , Expl 4, 
does not require concert between abettor ane 
peraon committing the act - . . a 108, Expl. 6. 
punishment for, where the act abetted i com- 
mitted in consequence . . . 109, & Expl. 
if the person abetted has a different inten. 
tion or knowledge - : lwo, 6110 
whenone act is abetted andanother ia ‘tie 100 LIE 
when abettor ff liable to punishment for 
both the act abetted and the act done - 101 112 
where anact for which abettor is liable, 
canses ab effect different from that, 
intended - . . . 102, ,, | 115 


when the sbettor is present when the act 
isdione - - - : . 102 ,, «lg 


Ixvill INDEX. 











| Pack. [Cu., Section, 

ABETMENT—continued. | gs 
if offence abetted is pnnishable with death : 
or transportation for life, and that offence | 

is not committed, &c. - .' 102) 5 | 115 

if hort is caused - - - 103; ,, : 116 
if offence abetted is panishable with imprisou-, | 

ment, and that offence is not committed, 


103] | 116 
and if abettor or person abetted is a 


| 
public servant, de. - - 103| » , 16 
ponishment for offence by the public generally, | 
or by persons more than ten in number - 104) 5, 5 117 
waging war aguinat the Qaecn — - 11}, 6 121 
against anally of the Queen — - - 16) 5, ° 125 
of matiny 3 . . - lis) 7 | 131 
where the muting is in consequence com. 
mitted - - - - ' 119; » 182 
of assault by soldier, &e,, on superior oflicer | - 19) 4, 1388—134 
of desertion : 2 : - - LG: ys) 185 
of act of insubordination : : 10» 138 
in India, of the SOE our of India of 
Queen’ KR COIR - : : 207) 12 ' 236 
of suicide . - - | 303 —306 
what amounts to : - : : 271 
See—Concealment, Public Servant, Surcade. 
ABETTOR 
who is an - - . > 5 108 
where pumshable . - - - 4s 
ABSCON DING 
to avoid service of suinmons or order - : 14] yt 
of warrant of Magistrate, no offence ‘ bd 
ACCESSORY - : 3 : pH 105 
may be indicted separately from principal. 
ACCIDENT 
act done by, when itis no offence - , 64 4 su 
ACCOMPLICE 
evidence of , : : : 113 
ACCOUNT 
stated iaa valuable secunty — - ~ - 25 
ACQUITTAL 
wo ono bar to subsequent proceedings where 
charge set ont no offence — - . . 449 
or Court had no jurisdiction — - : ‘ 444, 
or proceedings terminated before sentence — - 440) 
or were evidence on second indictment could 
not have procured a conviction on the first - 45] 
refusal by Magistrate to commit i8 not an - 448 


prisoner may demand an, if prosecution aban- 
doned - : - : - . 450 





INDEX. xix 


. HL! Secrion. 
ACQUITTAL—continued. — ae 


abandonment witbout acquittal is no bar - 450 
sentence of, conclusive till reveraed — - 
may be set aside by High Court as Court af 


revision — - . f ; 
may be appealed against by Gacchinen . 45) 
proof of, lies on defendant - : 454 
mode of proving 448-455 
ACT 
what the word denotes 
when it includes legal omissions ey 
offence caused partly by, and partly by om 
Rion . : 
done by several persens, each os lable for, 
when, . ; 


ACTS (ENGLISH) 
See -Statutes. 
ACTS (INDIAN) 


V of Ts4q (Judicial Oathe 
X of IS4] (Shap Register)  &§ 5, a8 
XV a of 1841 (Arm Asimiumition and Mats 
tury Stores) - 3 ait 
V of 1843 (Abolition of Slavery) 

XV of 1848 (Supreme Courts, Otheers) 
NITE of P8350 (Breaches of Trurt ) N 1} 
X VILL of 1850 (Protection of Judieaal Officers) 

62, 64, 260, 16) 
XIX of 1850 (Binding Apprentices) § 14 - 
Voof P8452 (Marriage) . : 

XN of 1854 (Bengal) 


XVIT of 1894 (Post Office) boofw Rise 
XVIEL of 1854 (Rard ways) : g 8 ah) 

Bee 447 
XVIIT of 1855 (Pardons and Repriesven) : 61 
XXIV of 1855 (Penal Servitude) 3) 


XIV of 1856 (Conservancy and Loeal fr 
provements) 
XVI of 1856 (Madras Municipal) 
XNAV of 1857 (Native Army, Forfeature for 
Mutiny) . . 
XXVITT of 1857 (Aring and Amuimnitiens) § 4 
XXXVI] of P59 (icinatic Agvtaris) 
X of 1859 (Bengal Rent Law) 


& 19 04 
R145 


XPV of 1850 (Old Limitation Act) - 
XVILD of 1959 (interpreting Magistrate and 
Justice of the Peace) - : 44s, 
XXIV of 1259 (Madrag Pole) }2 - aS 


§ 34 
§ $8 - Bada 
§ 40.- hy 
aed ie 


XXIV of 1860 (Seoteh Charch & 
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ACTS-—continued. CH BEcTION 
XXXI of 1860 (irms and Ammunition) 158 
XXXII of 1860 (come Tax) - § 146 
XLV of 1860 Bee Penal Code). 
V of 1861 fZeneral Police) § 29. 17 
§§ 30, 32 159 
43 62 
VI of 1861 Postponing Indian Penal Code) 
XXV of 186})(Old Criminal Procedure 
Code) § 20- 367 
§ 36 448 
§ 44. 37 
§ 46 - | 
§ 47 34. 
§ 48 
§ 152 . 287 
§ 163 147 
§ 167 134 
§ 168 15 
§ 171 145 
§ 208 448 
§ 219 145 
§ 269 448 
§ 282 158 
§ 318 36 
§ 404 146 
§ 409 - 17 
3 § 421 - 34 
XVII of 1852 (Repenling Act) : - 166,478 
XVIII of 182 (High Court Criminal Law) 
Amendment) § 14- 281 
§ 27. 415 
§ 29. 
31 - ‘ 
§ 34. 
§ 35 - 
ITT of 864 (Abkari, Madras Act) : 38 
VI of i864 (Whipping) - | '30,42,485 
42 
§ 2, 42, 812, 323, 824, 327, 346, 369 
§ 8 - 42,312, 823, 324, 327, 343, 346, 369, 487 
§ 4-172, 178188, 294, 307, 310, 330, 346, 369, 381, 
| 433 “ 
§ 7- 327,930 
8 - 42 
§ 10. 490 
XXpof 1864 (Police Magistrates, Calcutta) 
| sg. t 220 
N of 1805 (Police, Madras Act) - | 38,444 
S of 1865 (Indian Marriage Act) : | 398,399 
§ 17 - 
: § 19 7 400) 
§ 48 - 
' V of 1865 (Madras Act) (Amending! 
XXIV of 1859) - “| 444) 
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VIII of 1865 (Rent Recovery, Madras) =. 

XI of 1865 (Mofagsil Small Cause Court) 

§ 21. 

XIII of 1865 (High Court Criminal Proce. 
dure Amendment) - 

XV of 1865 (Parsve Marriage and Divoree)- 

§ 27. 


Q 43. 
XIV of 1866 (Post Office) - : 
XX of 1866 (Old Registration Act) . 1 
§ 98 - 
XXI of 1866 (Native Converta Marriage. 
Dissolution) - 398, 401, 403, 
II of 1867 (High Court, Convicta) - 73 
IV of 1867 (Definition of “ Offence’) —« 
V of 1867 (Extending Penal Code to 
Straits Settlement) 
1X of 1867 (Old Municipal Act, Madras) 
8 


$3- 


BB 


107 - 238 
XXV of 1867 (Printing Presses and News. | 
papers) § 6- 413 
7 - 414 

VI of 1868 (Bengal: Police Soneem arty 
and Improvement) — - 64 


III of 1869 (Empowering Revenne Officers 
to summon witnesacs) 


IV of 1869 (Indian Divorce) : : 403: 
of 1869 (Indian Articles of at) - 119,498 
of 1870 (Quarantine) - : ‘331! 

vi of 1870 (Court Foes) - 162 


XXII of 1870 (European British Subject) $} 1 
§ 


XXVII of 1870 (Penal Code Amendment) 
49, 90, 199, 495 


§ ol. 25 
§ 2 28 
§ 3 31 
; 4 1])} 
5 116 
§ 11%. 
ee 173 
§ R- 197, 198, 199 - | 
§ f- 201 
§ 10. 
ll. 270 
12. 
§ 13- 116, 118, 247,266 
14. 116,118, 247 
I of 1871 (Cattle Trospasa) : 19 - 140 
1V of 1871 (Coroners) &- 23,170 
§ 8. 170 
§ 17 - 145, 147, Beal 
§ 160! 


V of 1871 (Prigoncr’s) + § a - 34) 
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III of 1878 (Civil Courts, Meceae) 
X of 1873 (Oatha) a 


XII of 1878 healing Act) 
XVI of 1873 vine and Road Police > 
W. Provinces.) §' 198 
XI of 1874 (Criminal Procedure ae 
ment) - § ss, el.1 - 


§ 
X of 1875 (High Conrts Crim. Pro.) 
V of 1876 (Reformatory Schools) § ie 


~- 


a of 1877 (Presidency Magistrate) § 37 
X of 1877 (Civil Procedure Code) § U6 -! 
V of 1878 (Madras Municipal) g $ - 


§ 226 - 
§ 233 - 
TV of 1879 (Railways) - § 32. 
XXI of 1879 (Foroign Jurisdiction and 
Extradition) . ‘ 
XXI of 1879 (Foreign Extradition) 
oe 

gn.) 


IV of 1880 (Portuguese Treaty) 
VIII of 1882 (Penal Code Amendment Act) 
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272 
285,447 
343,344 
. 363, 
IX of 1882 (Prisonors' Act Amendment) $2 
X of 1882 (Criminal Procedure Code) ‘ 
§ 4, (9) 
§  4,(u) 
§ 32 
§ 33 
§ 35- 3, 42, 43, 46) 
§ 34, 41, 42, 43, 46, 92, 
§ 44 - 110, 163, 195, 827, 330, 331, 333, 363, 864 
§ 45- 110, 189, 196, 
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ACTS—continued. 
§ 48 - 
§ 54- 92 
§ 54 cl. 5 95 
§ 55. 
S59. 92,1 
61 . 287 
fal 
§ = 
S97: 156 
§ 81 -| 141,142 
CHAPTER vil. 
$106 181,296 
§ 107 - 158,296 
§ oe - 333 
§ 11 
2 118. 296| 
123 - 131, 296, 338 
: aes - 131 
g12¢. 296 
§ 127 - 58, 128, 125 
§ 128 - 58, 92, 123, 156 
& 129 . 123 
§ 130 - 
§ 131 - 58 
133 - 168, 159, 220, 244! 
§ 136 - 
§isg. -:158 
§ 142 - 64 
§ 143 - 159 
§ 144 - 158, 290, 244 
§ 151. 92 
§ 160 - 149 
161 - 149,164 
162 - 150 
_ 163 141 
§ 174 255 
§ 177 445 
§ 178 - 448 
§ 179 - 445 
180 - 5, 446, 447 
§ 180 illus, (b) - 
§ 181 para. (f) - 
181 199, 272, 446, 448) 
; 182 447 
183 - 141,142 
184 - 141 
186 - 11,446 
188 - 4,6,14 


105 . 142, 152,168, 170, 171, 883, 386, 886 
195 (b) - | 170, 183, 184, 187 

§ 195 (c) 377| 

118,34’ 
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: 197 - 20,183 
198 - 437: 
§ 199 - 309, 407, 437 4 
§ 209 . 186, 
§ 221. 486, 438, 464, 460, 470, 472 ie fe 
§ 223 -| 436,455 
§ 223 | 430,403: 
§ 223 ius. (a) «| 455 
§ 225 - 487, 459, 46x i | 
§ 226. 437,465 
§ 227. 309, 437, 44) 
§ 228 - 
§ 220. |! 407. ; 
§ 233 . 430 
§ 234 - 439, 440, 465 | 
§ 235 -/12, 13,440) 


§ 235, cl. iin. - 
§ 236 - 47, 166, 108, 437, 440 
§ 237 -| 336,437 
§ 238 - 266, 309, 433, 437, 164, 471 
§ 239 - 441 
Q 247 -) 446,450) 
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§ 248 -) 199,103: | 
8.256 | 442! | 
CHAPTER XXII - $67 
§ 260 - JNU 
§ 200 (b) 217; 
: 260 (d) -| 382, 
8 260 (ce) 
S207) (8) 
§ 260 (4) - 361; | 
§ 260 (h) | a7; | 
§ 200 (1) 425, 0 | 
got | 28) | 
g§ 271 452: 
§ 272 - $10 
§ 278 - 208 
ose -| 450s 
; 307. 451) | 
§ 300 - 38) | 
§311-| aan | 
§ 333 | 419,460), 
§ 341 - 72 
§ 3M. 
§ 345 - 191, 103, 450 
§ 368 - 32 
§ 386 - 
87 ; 4) 
91 - 
§ 892 - a a 
§ 393 - 
§ 394 - 492 
§ 395 
§ 396 - 34, 40, 42,2 
§ BUT -| 34,40,42 
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§ 398 
§ 399 
§ 401 
§ 402 


§ 403 Expl. 


408 
§ 410 
§ 413 
§ 414 
§ 415 
§ 417 
§ 423 
§ 426 
§ 429 
§ 434 
§ 439 
§ 442 


CHAPTER XXXII. 
§ 443 - 146, 444, 459 


§ 476 - 


§ 444 - 
§ 445 . 
§ 446 


§ 447 - J 


§ 448 - 
§ 449 . 
§ 453 - 
§ 456 - 
§ 457 - 
§ 458 - 
5 460 .«: 
§ 463 -, 
8 464 -' 
& 405 - 
§ 467 - 
§ 468 - 
§ 469 - 
§ 470 - 
§ 471 - 
§ 474 - 


§ 475 - j 
142, 145, 172 


§ 477 - 
§ 478 - 
§ 479 - 


147, 149, 150, 172, 202 


§ 481 
§ 482 - 
484 
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§ 485 - 142,149,172 


§ 487 - 
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§ 491 - 
§ 494 - 
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ACTS—continued, Pact, /Cu.!  Secrion, 
§ 517 - - 
§ 518 - S21, 323 
§ 519 - 
tom 
gi!’ ig 
88) ke 
$529 gay) | 
§ 632 -! 445 
§ 545 - a; 
sue f a7 
ScHEDULE { . 191 : 
Scueputs v 455, 460, 462, ’ 
XIV of 7 ae Procedure Code) § 263 . 164 
ACTION 172, 174, 179, 180, he 
right of, not suspended till prosecution 103 
ACTS OF STATE ‘ 
what are ‘ 
Municipal tribunal i Ge 
pal tribunals have no juriadietien over. 52 
become so by ratification “ ; 65 
ADMINISTERING | 
adrug - : - - | 
what amounts to . - ” 328 
ADMIRALTY JURISDICTION | | ! 
what Courts possess = - 1 og. aa 
over what cases it extends - | 8—10 | 
ADOPT | | 
Forging suthority to - : : 382 38 | 467 
See—Forgery. | 
ADULTERATION ! 
of food or drink intended for sale - 291 44 272 
evidence of guilty knowledge —- - Zve 
selling, &c., food or drink ater . - , 2s 
of drugs - 7 . . 223°, (a74 
sale of adulterated dnige: - ‘ 223, 275 
must be pagsed for ainadalvoratell: - 
what amounts to adulteration —- 7 ¥24 
ADULTERY | 
not @ justification for killing - - 260 
how punished - - - 404 29 «497 
evidence of sexual intercourse - - 405 
marriage - : - 
connivance of husband negatives charge of -! 406 
whether several indictments maintainable al 
continued course of - af 


prosecution for, only maintainable by bustand: 
his power to withdraw charge . “i 


Ixxviil INDEX. 

ADULTERY— 
enticing or taking away, &c.,"a married woman 
with intent, &c, - . - 


what amounts to enticing or taking away 

her consent is immaterial] - - 

she must be under husband’s protection 
ADVOCATE-GENERAL 


may prefer charges for offencos committed be- 
yond the ordinary periecictien of the High 
Court - P é 


AFFIRMATION 
Solemn, when included in the word “ oath” 


AFFRAY 


what constitutes an - . 
voluntarily provoked, or in resistance to legal 
process - - - - 
punishment for committing - - 
assaulting public officer suppressing an 


Seo—Riot. Unlawful Assembly. 
AGENT 


of owner or occupier of Jand, not giving Police 
notice of not, &c.. - - - 
when liable i fine if 

riot, &c., iscommitted- 


Sec—Breach of Trust. Riot. Unlawful Assembly. 

AID | 
definition of the term : ‘ 

ALLY OF THE QUEEN 

waging war against Asiatic - : = 


committing depredation on < 
receiving property taken from a 


ALTERATION 
made inadocument, when it amounts to forgery- 
See—Cotn. Forgery. 
ALTERNATIVE ‘ 


judgment and punishment = - 
corpus delicti must beigeoved - . 
in case of contradictory Spromicate charged a8 


falee evidence 
AMENDMENT 
powers of, for variance in indictment - - 
of charge . : - ss ‘ 
AMERICAN 


when convicted is to bo sentonced to penal ser- 
vitude instead of transportation —- - 


Pace. CH. SEcTION, 
408 20 498 
408,409 
408 
408,409 
445 
29 51 
127 8 159 
18] 
127 160 
125 152 
125,126 8 154,155 
126 ,, 166 
96 5 107 Expl. 2 
116 125 
116 126 
117 127 
378 18 464 
46 "2 
47 

47,166 
437 
437 
31 3 | 56 


INDEX. hyyiy 


Pack. Ca.j; Suction. 
ANIMAL , 


what the word denotes - . - 39 2 47 
likely to endanger human life or dogrievous hurt, 
negligence on the part of the possessor of . 241 14 289 
_ what is negligence - . - 242,243 
mischief done by poisoning, killing, maiming, &c., 
any of the value of 10 Rupees or upwards . 361 17 | 428 
elephant, camel, horse, mule, buffalo, bal), cow 


or ox - ° . : 361 429 
any other animal of the value of 50 Rupees - 429 
See— Mischief. 
ANNOYANCE 
caused by a drunken man . . - 428 22 | 510 
See— Insult, Intimidation. 
APPEAL 
in case of acquittal only by Government 
to Her Majesty in Council when allowed . 451 
APPREHENSION 


of offender or person chargod with offence, wil- 
fully neglecting toaid in, when bound te do gu 155 10 
every one is bound to aid Magistrate or Polict 


officer in effecting - : : 168 

by Police officer without warran . 92 

private persons - - . 92 

after an escape - . : i 

degree of violence permissible to effect O85 

preventing, by harbouring, &c._ - 193 11 216 

public officer voluntarily omitting = - 106 vo) 

if offender is under sentence of Court 197 299 

rosiating, of oncaclf —- . : | 294 

of another . : . . 200) 235 
APPRENTICE 

may be chastised by his master . 278,295 
ARBITRATOR 

when e “ public servant” . . 4 ‘i 21 

false ovidence before an . . 163 
ARMY | 

offences relating to tho : . 7 3i~—140 
ARREST 

whatamoantof violence justified by resistance to, bed 

when a private person is authorized to i uz 

by Police officer without warrant = - . v2 
ASSISTANCE 


to pablic sorvant, omission to give 158. 10 187 


lxxx INDEX. 





ASSAULT 
soourity after conviction for - 
definition of the word - - 
consent of childto - ° 
mere words alone do not amount to 
how punishable, if simple - = 
on Governor-General, Member of Conncil, dc. 
abetting, by soldier oresilor on superior officer * 
on public officer while suppressing riot, &e.  * 
on public officer generally =~ - 
on & woman with intent, &c. - 
on any person in order to dishonour - 
én attempt to steal property he 3 
carrying - ! 
in attempt wrongfully to confine 
& person . - 
on provocation - 


Sea—Private Defence. Punishment. 


ASSEMBLY 


when it is “ unlawfal” - - - 
when it becomes a waging of war - 
joining or continuing in assembly of five oy more 


qa & 8 







- 


persona, &c., after notice to disperse : 
See—Unlawful Assembly, 
ASSESSOR 
assisting Court of Justice is a “ public servant” 20. 2 | 21 
personation of un - - a , 202| 11 | 22! 
ASSOCIATION 
whether incorporated or not, is included in the 
word “ porgon” . . - 18} 2 11 
ATMOSPHERE 
making it injarious to health 
. : 225} 1 
ATTEMPT punaale 
to wage war against the Queen - . 
ally of the Queen - oe : Z mt ee 
to restrain or overawe Governor-General ae 
Member of Council, dc, - - | 415] 6 
to rescue prisoner of State or War - 117 130 
to commit murder, (what amounts to an 270 16 307 
Oulpable Homicide - . 271 308 
— Suicide . - 272 - 309 
to commit ff ; ere is tee 
mit an offence not otherwise expressly 
provided for - , : : 428| 82 $11 
differs from intention or preparation - 429, 
what acts amount to indictable offence 429) 
is criminal, though act attempted could not 
have been performed - - nfoon.- 431 


evidence of criminal intention when necessary 432 


Paes. | On. 


SN BT er 


prisoner ma be found of, on indictment 
for completed a 


to commit an offence punishable with whip 
18 not so punishable - : 


to commit an offence under Chap. X11 or XVII 
after previous conviction does not subject 
extra punishment = - - . . 483 
See—generally, under the heads of the various offences 
ATTORNEY 


privilege of, as to defamation - : ; 421 
AUTHORITY 


forging for receipt or transfer of valuable : 
securities, &c., interest, &c., goods, dc. $82, 18 | 467 
BAPTISM ; 


forging register of — - : : $81! 18 | 466 
See—Forgery. 
BELIEVE 
‘reason to believe,” moaning of the term 23| 2 | 9¢ 

BENAMEE 
transactions, when fraudulent - : 388| 

BENEFIT | 
what the word does not mean in certain cases - 78 4 Expl. 

BIGAMY 20 

See— 

BIRTH | 
concealment of, of child 275 16 918 
forging register of . 18 466 

See—Miscarriage, ; 
Bombay High Court Charter 30, 63 

BREACH OF PEACE | 
security after conviction for - . 13] 296 

BREACH OF TRUST, CRIMINAL 
definition of the offence - : 336 17 405 
married women may commit - . $37 
or person jointly interested infund - $37, 
bona fide claim of title negatives charge rs 
evidence of ° : a8 , ae 
by Carrier, vive my -- 340,841 4077 — 408 
who is liable ag servant 341 ae 
by public servant 342 | 
banker, merchant, or agent 343 a) 


AN. wb 


Ixxxil INDEX. 


Tae, [Or 


BREAKING OPEN 


a closed receptacle containing property, &e. . 
if receptacle was entrusted to offender's care 


See—Criminal Trespass. 


BRIBE 
public servant taking xe . 
person expecting to be a public servant taking 
no act need be done in consequence of - . 
taking for corruptly influencing public servant 
for personally influencing him - - 


publio officer abetting the taking ofa - 
obtaining a valuable thing without 
consideration, &c. - 5 
offer of a bribe : Po es ae 
sanction necessary where charge is against 
public officer : : - - 
See—Gratification. Public Servant. 
BRIDGE 
injuring a public, so as to make it impaasable 
or less safe. - : - - : 
See— Mischief. 
BRITISH INDIA 
what the words denote. . 5 
BRITISH SHIP 
evidence of its being such - . 
offences committed on - . ‘ 
BRITISH SUBJECT 
meaning of the term .- ° : 
jurisdiction over - . ‘ 


crimes committed by, out of India = - 
forbidden to lend money to Native Princes 
contempt of Court committed by . 


BUFFALO 


ane: poisoning, maiming, or rendering use- 
e88 * - e e ° 


See—Mischief.. 
BUILDING 
negligence in repairing or pulling down - 
BULL 
killing, poisoning, maiming, or rendering use 


less = - e = 
See— Mischief. 
BUOY 
destroying or removing, &o.  - : : 
exhibiting a false one, &c. . - ‘ 


See—Mischief. 


875 17 


876 


182 
182 
188 
185 
185 
185,136 


136 
108 


188 


862 


18 


12,443 
443 


140 
146 


361 


241 


861 


36. 
229 


9 


17 


17 


14 


17 


> 


14 
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461 
462 


161 


162 
168 , 
162,163,164 


165 
116 


431 


51 


429 


288 


429 


281 
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BURIAL 


forging register of = - : - 
BURIAL PLACE 


trespassing on, with intent to insult, do. 
offering indignity to human oorpse, id. 


CALENDAR 


British, “ year’’ or “ month” is calculated ac- 
cording to - - - : 


CALF 
mischief by killing —- . : 
CAMEL 


killing, polmsning, maiming, or E Tendering use: 
less @ - . 


See—Mischief. 
CAPAOITY 
false measure of - P : 
See— Measure. 
CAPTAIN 
of ship may punish his seamen . 
CARE 
and attention essential to, “ good faith’ 
CARRIER 
criminal breach of trust by - : 
CASTRATION 


is grievous hurt - ‘ 
an offence though consented to . 


CERTIFICATE 
of registry evidences a ship’s Obaracler 


_!.— an aioning a false 2 


ina 
point - 
CHARGES 
or of @ Court 184, 142,170,876 


OLVeEs vero 


criminal jurisdiction 
CHEATING 


during a contract 


278, 


Pace. | Ca. 





eee 


18 | 466 


16 | 297 
ll | 297 


17 


13 


29, 2 63 


276 


16 | 820 
81! 


10 
174, 11 | 197 


175 ,, 198 


135 
445) 


38 17 | 418 
4 
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° eerie | eemenieencenerne elite 
CHEATING—tontinued. oe 
what repesentations amount to . : 850 
need not bein words - : < 362 
must be the cause of the act done . : 352 
fraudolent = - . : 353 
evidence of former acts of, shen admissible |. 854 
simple, punishment for - $49) 17:| 417 
punishment for, if offender know he was likely 
to cause loss of one whose interest he was 
bound to protect - 355) ,, | 418 
and thereby inducing delivery of property - 355) ,, | 420 
what Courts have jurisdiction over charge of - 865 
CHEATING BY PERSONATION 
what constitutes the offence of - ae ” ro 
punishment for - - - : . 94 9 99 ill 
cheque on a Banker isa document - . MW, 
CHILD 
right of parent to custody of - - 298 
under seven years of age cannot commit an 
offence 67; 4 | 8% 
nor above 7 and sande 12, if aot of sufficiently 
matured understanding - - 7 67} 5, | 88 
under 12, cannot “consent”  - 77| 5, | 90 
consent of, immaterial in cases of kidnapping - 297 
under 12, act done for benefit of, with consent 
of guardian when no offence . 76) », ; 89 
right of private defence against act of - 85) »y | 98 


act done before birth of, to preven its Peng 


born alive. . 315 
causing death of, in mother’ swomb . 316 
exposing and abandoning child under twelve 

years . - ; : 317 
concealment of birth of . - 318 
parent or teacher may chastise : 

See—Abduction. Marriage, 

circulating false Report to cause mutiny 505 
CIVIL WAR 

effect of upon laws . . : 
CLAIM 

making & fraudulent, to PEOpSEY to which one 

is not entitled : - 207 

false claim in a Court of J ustice : 209 
CLERK 

who is a t é 

possession of, ie poseeanion of inate . P 

theft by, of master’s property . ae oan 





eriminal breach of trust by =. 408 
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possessing instrament or material for counter. 
feiting - 


COHABITATION 
canted by & man decsitfally making woman 
believe she is married to him 
See—HMarriage. 
COIN 
what it is - : : . : 
Queen's, what it is ° : : | is ” ” 

’ cowries are not : : ° Nluste. (a 
unstamped copper is not : . 208 i : x 
medala are not . . : 208! || . e 
Company’ a Rupees are : : : = ae ‘a 
counterfeiting - . | 93 

may be by making a genuine coin ee eee 
look like a different coin -| 204 ie - 
the Queen’s - - -| 205' ,, | 238 
evidence of - : 205) 
making, &c., or selling, &c., any shabraimant tor | 
counterfeiting - - i 206 ,, | 238 
for counterfeiting Queen’ 8 208 ’ 234 
| 


if coins to be Saunton are Queen’ 8 - 206 
evidence of possession and guilty knowledge . 207—210 
abetting in India the connie ne out . India! 








{ 
of Queen’s  - ‘| 207\ ,, : 234 
importing or exporting counterfeit - ‘ 207] ,, | 237 
if of Queen's - . 207} ,, | 238 
delivery to another of counterfeit of whic h pos- 
geasion was obtained with the knowledge of 
its being counterfeit - < “| 207| ,, | 239 
if of Queen’s ss - - . 208} ,, | 240 
delivery to another of counterfeit, not known 
to be counterfeit when it was first possessed: 204, ,, ; 24h 
possessing counterfeit, knowing it to be so 
when first possessed - : > 208i ,, | 242 
if of Queen’s 200) ,, | 4d 
person employed in a Mint, CaHENe coin to be 
a wrong weight - “1 210| ,, | 264 
composition - 7 ZO) ow |» 
taking coining instrament away ytrom a Mint | 210} ,, | 245 
diminishing weight of, fraudulently = - ‘| 210) ,, | 248 
if of Queen’ a . Qui} ,, | 247 
altering composition of . . : 210) ,, | 246 
if of Queen's . : | ae " oi 
altering appearance of - - . 2 ” 
‘ Brit of Queen’s + ‘| 211| ,, | 249 
delivery to another of, possessed with anor se 
ledge that it is altered . - 211) i 
sagan h kn ledge ae 
sscanion of altered, poaseaer wit now | 
ar alteration ‘| 212) ,, | 252 


ht - - oi 212 »? ” 
oa weig : : 1 eyel * | 263 
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COIN—continued. 


delivery of as genuine, which when first pos- 
seased was not known to be altered, &c. - 


See—Government Stamp. 
COLLECTING ARMS 


to wage war - . . " 
COLLECTOR 
may be a “ Judge” within the meaning of the 
Code ? ‘ “ , 
forbidden to,trade - . - 


COMMISSIONED OFFICER 


every Naval or Military, in the Queen’s service 
is @ “ public servant’ . 2 S 


COMMITTING 
for trial or to confinement, wilfully contrary 
to law . : . : : 
COMMUTATION OF SENTENCE 
in case of sentence of death . - 


in cage of transportation for life . 
COMPANY 


whether incorporated or not, is’ included in the 


word “ Pergon” : 5 5 
COMPOUNDING AN OFFENCE 
taking gift for . . 2 ; 
inaking gift to induce one to compound - 
when it may be done - - - 3 
COMPULSION 


acts done under, when no offence 3 


CONCEALING 


material facts, when it amounts to abetment 
design to commit offence punishable with death 
or transportation for life, if offence committed 
if offence not committed . , . 
design to commit offence punishable with im- 
prisonment, if offence committed - - 
if offence not committed : - 
by ® public servant, of an offence which it je 
his duty to prevent - . F 
design to wage war against the Queen 
escaped prisoner of State or War 
deserter 


- 


evidence of commission of alfonce : 
property to avoid seisure, &c, . . 


offender to screen him from punishment 


Pace. 
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115 122 

19 19, Illus. (a 
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196 11 220 

80 3 54 

30 ,, 55 

18 11 

189 11 213 
190 ,, 214 
191 11 214, Except. 
83 94 & Expls. 
96 107 Expl. 1. 
107 ,, 118 

108 . 

109 120 

109», i, 

108 119 

128 

17 180 

120, 186,187 
175 11} 901 

179 » | 206 

18 » | 212 
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no offence if offender is husband or wife of 
concealer - . : ! 1 Except 
offence accepting gratification for = - : 189| 218 
giving gratification for - “ 1901 | 314 
offender who has escaped from custody, o " 
whose apprehension has been ordered - 216 
no offence, if offender is husband or wife i 
concealer - . : - . Except 
the birth of a child, by disposing of dead body, nea ene 
&c, : - . . . 275) 16 
person who has been abducted or kidnapped - 802) ,, 
CONFESSION 
causing hurt for purpose of extorting - . 282 830 
grievous hurt : . . . 283 $31 
CONFINEMENT 


of a person who has been kidnapped or abducted- 302 868 
See—Escape. Wrongful Confinement. 


solitary - . ; : : . 47,48 9 78,74 
See—Imprisonment. 


CONNIVANCE 
what amounts to - : 406 
CONQUEST 
suspends the law : - . 61 
CONSENT 
when immaterial $77,295 2.97 406,407, 
what amounts to . . - "| 76 4 
caused by animal instinct insufficient - + 77,307 
cannot be given by child under 12 years of age, 
when : : . : < “7\ ,, | 90 
or @ person of unsound mind - 77,307| 
or intoxicated - . 77,307\ 4, | ow 
to suffer harm - : - - " 75,76\ ,, | 87,88 
by guardian to act done for benefit of child, &c..; 76 ,, | 89 
not required, when it cannot be obtained and: 
act is beneficial e : - . . yf ee 
when it will be presame - : : 
auffering death by consent, meaning of the term - 263| 16 | 300 Except. 6 
in case of adultery, amounting to conDivance - 
CONSPIRACY 
for the doing of 8 thing when an abetment - 96,97} 5 | 107,108 & Expl. 
to wage war, or to overawe Government 111] 6G | 1214. 
CONTEMPT 
sanction of Court required in case of proseca- 
tion for Oe ant ae é i 
mode for trying British subject for 
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CONTEMPT—continued. 


of the lawful authority of public servants in 
preventing service or affixing of summons, 


ke. - : oe ° 
in absconding to avoid service of sum- 
mons, &c, : : . - 


none, in avoidance of warran 
non-attendance in obedience to order - 
proof of personal service necessary 
omitting to produce a document . . 
cage of privileged documents : . 
give notice orinformationto publicgervant 
giving false information to public servant 
if in order to make him use his power to the 


injury of another . : . 
refuging to be sworn - ‘ : 
answer question - - 


Signa statement - . 

making a false statement on oath : . 
resisting the taking of property by lawful 
authority  . . - : . 
obstructing sale of property by lawful authority 
illegal purchase of or bid for property offered 
for aale by lawful authority of public servant - 
obatracting public servant in discharge of duty. 
omitting to assist public servant - . 
duty of private person to assist 

disobeying order duly promulgated . 
the disobedience must produce 

or be likely to produco harm - 

in case of nuisances - , 

threat of injury to public servant : : 












servant : . 
Insulting or interru pting public servant during 
& judicial proceeding - . . 228 
Bee—Pubdlic Servant, 
CONTRACT 
when a voluntary is binding. . 


When required to be in writing in order to 
sustain indictment - : 


verbal acceptance of written offer 
what the writing must contain - - 


See—Service, 
CONTRADICTORY 
depositions, how punishable - - : 
CONVENIENCE 
public .- é 4 : 
Seo—Nuisance, 


INDEX. 


CONVERSION Paar. (Cn, 
fraudulent z . $33, 835, 

° 17 408,404,406 
See— Breach of Trust. Misappropriation. M04, 

CONVEYANCE 

fraudulent as defeating creditors : 80,181 
as preventing ereninion of propert y 
among creditors : , ; 

CONVICT ‘ a 
for life, murder by , : : 286 16 303 

attempt to murder by - - . 270, | $07 

CONVICTION 
plea of former . é 
by Court which had no jurisdiction 449 
previous, its effect in increasing punishment - 48 3 78 

mode of charging, in indictment - 47} 
how proved - . ‘ 
CO-OPERATION 
by distinct acts . 27.20 «(97 

CORONER 
is & public servant . | 2) 
language used by, when privileged - 42} 
disobedience to summons of punishable under 

§ 174 . " 145 
proceedings before, are judicial proceedings . 170 

COBPSE | 
offering indignity to haman corpse” - - 247 15 

CORPUS DELICTI 
evidence of in case of homicide 265 

COUNSEL 
privilege of, in case of defamation = - . 

COUNTERFEIT | 
meaning of the word 23; 2 
in order to constitate a, the caution aad not’ 

to be exact . - - , 28,204 _,, 
See—Coin. Forgery. Government Stamp. 

COURT OF JUSTICE | | 
meaning of the term . - | 20,417 ra 20 
Punchayet may bea - - “| 20) - » Teeter. 
what officers of a, are “ public earvante” 21; ,, | 21 
acts done under order of are not offences 4; 78 
absconding to avoid summons, &c., to attend a! 141i 10 | 172 
preventing service, &c., of summons, &c., tu, 

attend a : - . 142] ,, | 178 
neglecting to attend wien sidered : | 143), | 174 
not producing document in s, when ordered -: 145) ,. | 175 


INDEX. 
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COURT OF JUSTICE—continued. 
neglect to aid public a in exeoutng 





process of & . . 155) ,, re 
interrupting proceedings of - . a : i 
forging @ record or proceeding ofa = - 


See—Contempt. Defamation. 
COVENANTED SERVANT | 
isa‘ public servant” - . . 20| 2 | 21 
COW 
killing, poisoning, maiming, or rendering useless 361\ 17 | 429 
See—Miachief, 
CRIMINAL BREACH OF NEES OF eae 


VIOE - . 891 
See~—Service. 
CRIMINAL BREACH OF TRUST - - 336 


See ~Breach of Trust, Trust. 
CRIMINAL FORCE 


definition of the term - : : 291) 16 | 350 
threat of, amounts te an assault, when . 292] , | 351 * 
punishment for using - 293; ,, | 352 
when used towards public sera bs. 294) | 358 
. when used toa woman with intent, &c. 294. 354 
when used to any peres with mien “e 
to dishonor . 295 355 
when used in attempt to steal pio: 
perty carried by the pa saad 
whom it is used - 295] ,, | 856 
when used in attempt wrongfally t to 
confine a person - - 295] 16 | 857 
using on Provocation - : 295) ,, | 358 
in taking possession or enforcing a sight - 121] 8 | 141 
CRIMINAL INTIMIDATION - - 424} 99 
See—Intimidation. 
CRIMINAL MISAPPROPRIATION - -13883—335! 17 | 408—~—404 
CRIMINAL PROCEDURE CODE, (old) see Act X 
of 1872. 


CRIMINAL PROCEDURE CODE, see Act X of 1882 
CRIMINAL TRESPASS 


definition of the offence - - 865 


. 44) 
entry made under authority revoked - - 365} 
intention to commit an offence necessary = - 866 
evidence of - - - . 566 
what amounts to possession - . 367 
when bonf fide claim of title, an anewer - 868 
does not embrace cases — personal property - 369 


how punishable . - . 372| ,, ° 447 


CRIMINAL Pack. Cu. Section. 
“ house trespass,”—what conatitutes - $68,869: 442 Expl 
how punishable, if simple - 872, «48 ° 
if in order to commit an offence 
punishable with death 372 449 


if in order to commit an offence 
punishable with Serene 


for life 872 450 
if to commit an ‘offence punish | 
able with imprisonment a7 451 
if with preparation for cansing! 
7 hurt, &c., or restraint, &o. 873 
lurking house- treapasa,” what constitutes 369), «43 
* house-breaking,” what conetitates - 369,87 & Expl. 
“jarking houge-trespass,” or “ house-breaking,” 
how punishable, if simple - . 373 463 
if in order to commit another offence. 
punishable with imprisonment, &c 373 454 
if with preparation to cause hurt, &c. | 
or restraint, &c. - 873 455 
if grievous hort, is caused, Wes while | 
. committing 375) 450 
‘lurking house- streapeds by night, i what con 
stitutes . 36f 444 
“ house-breaking by aight, what constitutes 371 
“lurking house-trespasa by night” and ‘‘ house 
breaking by night,” how punishable, if simp! 374 
if in order to commit an offence pun- | 
ishable with imprisonment : 374 
if with preparations to canso hurt or | 
restraint, &c. - sit 458 
grievous hurt or death cansed by one of tovera c 
persons while committing - - 375 
breaking open closed receptacle Soetatulne Re, 7 
property 1 a 376 46) 
if receptacle was satiated to custody 
of offender - - : 376} 463 
See—Private Defence. 
CULPABLE HOMICDE 
what is 16 2904 EF 
when death attged by negligence i ia 239, 261, 
206, 267, 269 
by illegal omission - 237, 239, 251 
what is an 1 
by voluntary act of ‘deceased 253 


by result of surgical operation ‘ 
| doing unlawful act is not necessarily - 
sia ‘ mentee : ° : - 255 300, & Exoept. & 


Provos. & Expis. 
when not murder . : ; | 
when committed under provocation = 258 ,, 200, Except. 1, & 
rovos. 


hen committed in exceeding the mene 0 
7 ceee defence - . 261 300, Except. 2. 





CULPABLE HOMICDE—continued. 


by public servant exceeding his 
powers but in good faith : 
in sudden fight and passion 





300, Except. 3. 
800, Except. 4 & 
Expln. 


when person above 18 aaa of age eolanierty 
suffers death - 


300, Except. 5. 
when the death caused is that of anchor ‘han 





the person whose death was intended . 264) ,, | 801 
punishment for when it amounts to murder 2651 ,, | 802 
and ig committed by a life- 
convict - . 266) ,, | 303 
when it does not amount to murder 266] ,, ; 804 
attempt to commit - "| 270,271) ,, | 807,308 
death must have been possible- 271 
when hurt is cansed to any one - , 271) ,, | 808 
time within which death must ensne - . 265 
proof of corpus delicti - : . . 265 
CUMULATIVE PUNISHMENT 
on conviction of different offences : 42 
not where single offence is made up of different 
parts - . 41; 3 | 71 
where offences are part of some combined 
offence . . . 42 
limitation of Magistrate’ B power of inflicting - 42 
CUSTODY 
of property, what isa place for the - : 322 
See—Apprehension. Escape. Harbouring. 
CUTTING 
cansing hurt by - - - 280 16 324 
grievous hurt by - - - 281 326 
DACOITY 
what covatitutes the offence of - 880: 17 391 
punishment for simple . 331 395 
if accompanied by murder - - 331 396 
if grievous hurt is caused, or if death 
or grievous hurt is attempted to 
be cansed - - - 331 397 
if offender armed with deadly 
weapon - : 332 398 
making preparation for, how punishable 332 399 
belonging to a gang of dacoits, how punishable $32 400 
wandering thieves how punishable - 332, 401 
assembling for purpose of committing 333 402 
See—Robbery. Theft. 
DEAF AND DUMB 
who are destitute of reasons 72 
who have reagon, but cannot understand the 
proceedings against thems - - 2 7 
woman, charge of rape upon a 308 


INDEX. 


DEATH 
what the word denotes : . 
Bee—Offence, Private Defence. 
DECEASED 
os mmoventie property belonging, 
See— Misappropriation. 
DECENCY 
public - : : : 
See— Nuisance, osaity, 
DECLARATION 


before a publio servant, when an “oath” 
making a false, which is receivable in evidence 
using a false, knowing it to be falea - 


See—False Kvidence. 
DECREE 
suffering a decree for a sum not due 
obtaining a decree for a sum not dne - ! 
DEED ! 
fraudalent . - ! 


signing or becoming party to a, with faleo 
statement of consideration - é - 
or with false statement as to persona; 

for whose benefit it is to operate 


See—~Fraudulent Diaposttions of Property. 


t 


DEFAMATION 
what constitutes the offence” - % | 
of deceased person . ‘ 
of a collection of persons - ‘ 
in form of alternative or irony é 


what amounts to an imputation 
evidence of malicious intention - 
must be # publication - - : 
what amounts to a publication 
nothing amounts to, if true, and if it is for the 
public good that it should be published 
if aaid, &c., Lond fide of public con: 
duct of pnblic servant - 
proof of good faith 
any person touching a pablie 
question - 
if it is a true report of proceedings of’ 


Court of Justice = - 4 


preliminary proceedings are such. 


if said, &c., bond fide respecting the, 


merite of case docided by a Court of 
Justice . . 7 - 


{1 


i Ox. 


835 17 


14 


175. 


184 


9,396 


357 
367: 


416} 


417] 


404 


428 


499 Except. 


xciv INDEX. 


| Pace. Ca. ‘SECTION. 


DEFAMATION—continued. 
or regarding the merits of public 


performance - 418 : is 
criticiam in the public press = - 418 
if it bea censure passed bond fide by 
one having lawful authority - 419 


if it be an accusation preferred bond 

fidetoa duly authorized person - 420 
if said by a person in giving directions 

for the management of his concerns 


or for the public good - . 420 
privilege of counsel, attorney, 
witnesses : - . 42) 


sf it is a caution bond jide given for 
benefit of the person to whom it is 


conveyed, or for the public good = - 422 10 
abuse of privilege is evidence of malice 423 
punishment for simple - . - , 424) 500 
printing or engraving matter known 
to be defamatory - - 42. 501 
selling printed or engraved substance 
having defamatory matter - 424 502 
DEFENCE - . . - - 85-9 4 96~106 
See—Private defence. 
DELIVERY UP 
of criminals, under Act XXI of 1879 - 8 
under extradition treaties . - 4 
of property - - : - 321 
DEMURRER 
meaning of - é . z 449 
what objections may be taken by - 442 
effect of : ‘ : 2 442 
DEPREDATION 


committing, on territories in alliance or at 
peace with the Queen : ° - 116,117 6 126-127 


DESERTION 
abetting, of soldier or sailor = - . . 119 135 


harbouring deserter - - . 120 136 
concealing deserter on board merchant vessel - 120 187 
DESTRUCTION 
of document - : . : 177 11 204 
DETENTION vce 
of property = - . p 9 ee 
DEVICE . 
See—Forgery. Mark. 
DISAFFECTION 


exciting, against Government - , 115 6 124A 


INDEX. 


DISAPPEARANCE Pace. On. Secrion, 

of evidence, causing - 1i 20) 

offence must be committed by another 176 

DISFIGURATION 

permanent, of neck or face, is grievous hurt . 276 $20 
DISHONESTLY 

definition of the word - . 23 2 24 

in case of theft, robbery, &c. - 314,826,829 
DISHONOR 


assault, or using criminal force, with intent to 
or to outrage modesty of a woman 
DISLOCATION 


of bone is grievous hurt - é 275 14° 390 
See—Hurt. 


DISOBEDIENCE 
See— Public Servant. 
DISPOSITION OF PROPERTY - . 179—183 
See—Fraudulent Dispositions - ° 
DOCUMENT 


what the word denotes : 

public servant framing incorrect, punishment of 

not producing or delivering up, punishment fori 

necessary to show legal obligation to Erodnee 
case of privileged documents 


16 365 
354 


2 | 29 Expl. 1 
9 | 167 


10 | 178 





state proceedings - 
destruction of, to prevevt production in Venn 
&o. - : : - 


fabricating as false evidence - 
issuing or signing & false certificate 
using 88 true, & ereerebons false in total 


point - ” oe 
‘false deoumnent’’ what constitutes the ‘making 
ofa - - | 


alteration made in a, when it amounte to forgery: 

“forged document,” what constitutes a 

sanction of Court necessary in prosecution for’ 
offences relating to - : 


| 

\ 

ants g. Forgery. | 
“ 








_ i “by mischief 


DRIVING 


rash or negligent, showing want of regard for, ad 
n life, &c. 
when death caiised by, would be sitio 


INDEX. 












xcvl 
Paag. | Cu. Section, 
DRUGS reer y aa 
adulteration of - e 2 223) 4, | 274 
sale of adulterated = - - = - 223) ,, | 275 
selling one drug for another, knowingly 224) ,, | 276 
administering unwholesome = - - 281/ 16 | 328 
DRUNKENNESS 
when it makes an act of omission no offence 73) 4 } 85 
knowledge or intent of man in state of 74, ,, | 86 
See—Annoyance. Intowtcation. 
dne care and attention necessary to “good 
faith” - i " : - ‘| 29,68) 2} 2 
DUEL 
death caused by is no longer murder - 264. 
DUMB 
See—Deaf and Dumb. 
DWELLING 
what is a human - : ° 822—369 
DUTY 
See—Public Servant. 
EAR 
privation of the hearing of an, is grievous hurt - 2761 16 | 320 
ELEPHANT 
killing, poisoning, maiming, or rendering useless 
an . ° - - - 861) 17 | 429 
See— Mischief. 
EMASCULATION 
is grievous hurt - - - 276) 16 | 820 
an offence though consented to ° 81 
Engineer, Municipal, a public servant - 22 
ENTICING 
minors - 7 - - - 297; ,, | 361 
their consent ig immaterial  - - 297 
married woman - - . - 301,408) 20 | 498 
what amounts to enticing - 408 
wife need not be residing with husband 408 | 
ERASURE 
of mark on a Government stam showing it to 
have been used before : : . 216; 12 | 263 
See—Government Stamp. 
ESCAPE 
acts done in effecting, when not offences. 
ee servant allowing, of prisoner of State or 
=. 2 : : : : 117 128—129 





xcviil 





EVIDENCE—contsnued. 


EVIDENCE ACT, I or 1872 
EXCEPTIONS 


INDEX. 


ee 





2 ee see 
—_ 


refusal to give - 
summary committal for 
of an offence, causing it to disappear - 
destroying document, to prevent its being need 
a8 
of negligence 
of perjury . 
where there are two conflicting depositions 
of subornation of perjury 
of rape - 
of fraud, in doaling with property 
in cages of false charge 
of counterfeiting coin - 
of guilty knowledge in rogard to coin 
in case of adulteration - 
in receiving stolen property - 
of posacssion 207 ,210,321,367 
of unlawful intention when necessary 66,74,81, 
107,139,250,256,432 
when unnecessary 66,74, 
107,187 ,251,413 
of intention to wound religious foelings 
of corpus delicti in case of homicide 
of theft from possession of stolen property 
of breach of trust 
of theft on chargo of receiving 
of receipt on game charge 
of former acts of cheating, when admissible 


of intention to makea baud ulent use of a forged 
document’ .- . 


227, 237, 239 


_ 3 
| 


eo 


« 


e 


of fraudulent intontion i In Case of trade-marks. 
of marriage 
on charge of bigamy 
of malice in cases of defamation 414, 415, 419, 429 
of criminal intention in case of attompted crime 
of exceptions, when and by whom to be Ben 
variance between it and indictment 
See— False. 


False Evidence. 


General - 2 
need not be negatived in habe indictment - 
evidence in support of, when and by whom sf 


be given : ° . ‘ 


EXECUTIVE GOVERNMENT 


denoted by the word “ Government” 


EXPLOSIVE SUBSTANCE 


negligence with respect to 
causing hurt by use of - 
grievous hurt by use of 





Pace. | CH. SECTION. 
149; 10 | 179 
146 
175} 11 | 201 
177) ,, | 204 
165 

47,166) 

174, 
308) 
180,358; 
185: 
205) 
206,209: 
222, 
345, 
j 
4 
21 WW 
14 | 286 
16 | 324 














INDEX. 


EXPLOSIVE SUBSTANCE—co 


using, to cause mischief . . ‘ 
to injure a Geena vessel of more than 


20 tons i 
EX POSING 
and abandoning a child under five yoars of age: 


. ° . 


EXTORTION 


definition of the term - . : 
involves fraudulent motive —- . ‘! 
causing Aurt for purposes of — - . 
grievous hurt for the purpose of 
punishment for simple - . - 
attempt to commit, by putting = 
person in fear of injury 
committing, by putting person in 
fear of death or yrietous hurt - 
attempt to commit, by putting in, 
fear of death or grievous hurt - 
committing, by putting in fear of 
accusation of offence 
attempt to commit, by patting : 
fear of accuaation uf once 


when it amounts to robbery —- ° ! 
See— Robbery. 
EXTRADITION TREATIES : : | 


Extradition Treaty, Portugucso, Act 1V of 1880, 
See—Lrat of ‘ Statutes.’ 
EYE 
destroying an, i¢ gnévous 
FAITH. 
See-—CGood Faith, 
FALSE 


entry, in book, &c. . 
information, furnishing’to public servant 
intending to cause him to use hie 
power to injury of another 
respecting an offence which has 
been committed - . 
statement on oath to public servant - 
in any declarstion pocetraiied in ‘vk: 
dunce ° - 
using scch declaration na true, 
certificate, giving ; : 
in material pein oning as reas . 
“document” - . 
claim in a Court of J ustice . 
c 
mee not be before Magistrate 
evidence in apport of . 
See—Folse Evidence. Forgery. Information. 
and Weights, Trade-mark. 


Pace. 


363. 


276 


334 
281 
281 
326 
326 
326 
326 


327 


276 


164 
148 


161 


177 
150 
175 
175: 


175; 
377 18 


K+ 


186 


Cn, 
17 #36 
16 817 
17? 383 
16 387 
, 888 
17. 884 
” 385 
a) 

| 887 

368 
16 { 320 
MW 
10 197 
” 1ko 
1) 203 
10 184 
1 199 
200 
F ' 198 

8 464 
11 | 209 
v aul 


XcLx 


Secrion. 


INDEX. 





Pacer. | Cu. Sxcrion, 





FALSE EVIDENCE 
ho is said to give - a ge 
. may be done either verbally or in writing 
does not include voluntary statements 


oath no longer necessary : a 
unless in case of Christian witness - 


materiality of statement when important 


Alinta hdeteay, 
168) 11 | 191 and Bxplans, 
’ 


foo ; 








what amounts to a statement . 
who is said to fabricate - . : » | 192 
punishment for giving or fabricating in judicial 

proceeding 2 * . » | 198 


what is judicial proceeding - 

in any other cage - - : 

charges for giving, not to be entertained with. 

out sanction of Court : - - 
mode of proceeding on sanction 

intending to procure conviction of 





capital offence - . . 194 
‘ if innocent party thereby executed 5 
intending to procure conviction of offence, 
punishable with transportation or im. 
prisonment . - - - 195 
punishment for using evidence known tobe false 196 
evidence of guilty knowledge 
falsity must be known by witness - 
for signing a falso cortificato 197 
for using as trooa certificate, false in 
material point . . . Tag 
making false statement in declarn. 
tion, which isby law receivable in | 
évidence - . - 175 199 
using sach declaration as true 175 200 
FALSE PERSONATION 
See~—Personating, 
FALSE REPORT 
circulating to canse mutiny . 425 508 
FALSE TRANSLATION . - 189,168,198 
FEELINGS 
wounding religious, &c. . P 
evidence of deliberate intention to wound ae ape ane 
FIGHTING 
when it conatitutes an “ affray”” . 
panishmont for 2 eu : as 


culpable homicide committed in auddon fight 
where it does not amount to murder- : 


268) 16 300 Except. 4, 
FINDER _ 
of lost property when unishable i 
priating it ©. : : a oe 334 17 1403 2 








FINE 
amonnt of, when unlimited = - . ° 
may be awarded as compensation 4 : 


imprisonment in default of payment of 
ouly applies to convictions under C 
limit to term of, where offence i 
punishable with imprisonment 
power of Magistrate limited - 
may be of what kind - 
limit in term of, if offence is punish: 
able with fine only - 
terminates on payment of fine or of 
proportional part - : 
within what time may be levied : 
only in cases under Ponal Code 
may be levied from estate of peaeees offender 
how enforced - : . 


See—Punishment. 
FIRE 


negligence, &<., as to ~ - : . 
any combuatible matter . 

using, to cause mischief 
to injure a decked vosscl of mare than 20 





tons - ° P 438 
Bee—Explosive Substance, Mischief 
FOOD 
aduiteration of £21! 14 | 278 
selling, &., gdaliacated | 222) | 873 
noxious and anfit + + i 
FORCE | | 
acta done ander compulsion when no offence 7 83 4 | 944 
who is said to use - 290! 16 | 34% 
Seo—Criminal Force. Unlawful 
FORCED LABOR | 
exacting ° . . 306 ,, | 374 
FOREIGNER 
jurisdiction over . . 5,12! 
FOREIGN CONQUEST 
effect of, upon laws = - F 5) 
FOREIGN GOVERNMENT 
far ite orders justify &8 
elie J aprdiaht and Extradition, act XxX ; 
of 1879 - 7 : 
FORFEITURE ; 
sentence of, rendera offender incapable of ec-; on 


guiripg property = - " . 


Cll INDEX. 


nn a milled we ee 


Pace. | On. SEcTION. 
FORFEITURE—continued. So ee 
does not corrupt blood - - - - 35 
adjudged by Court in certain cases : , - 36] 3 | 62 
f rty, for wa, war a a overn- 
igh aa ae -| 111,114] 6 | 121,122 
ased in, or acquired by, committing depreda- 
tion on @ power in alliance with Govern- 
ment, &c. = - -| 116,117} ,, | 126,127 
frandulently removing, &e. sj property to avoid - 179; 11 | 206 
receiving or claiming property to avoid 179) ,, | 207 
what amounts to fraud : 180 
public servant disobeying the law, to screen 
property from : - 194| ,, | 217 
framing incorrect record, &c., ‘to do so 195} ,, | 218 
FORGED DOCUMENT 
what constitutesa = - - - . 377| 18 | 464 
FORGERY 
definition of the offence . -| 376,877] ,, | 468-464 
charge requires sanction of Court - - 378 : 
intention to defraud necessary - 377 
but not to defrand any one person . 377 
oint interest infunds no answer = - - 877 
several is an offence by each . . 877 
complete, without uttering of docament - $78 


by alteration of genuine document - - 878 
by obtaining signature of person who does zot 


understand what he is doing . - 378 
by signing one’s own name - 880 
by making document in name of fictitious 
person - - - - 380 
punishment for, if simple ; - 381) 18 | 465 
of a record, &c., of a Court of Jugtions 381] ,, | 466 
of register of birth, papeiana, mar- 
riage, or burial . - 881i 5 4 
of a willor valuable security - ~ - 382] ,, | 467 
of authority to receive money or transfer, &c. - 382) 5, | » 
if for the purpose of cheating - - . 382) ,, | 468 
harming any one’s peputaiee 383] ,, | 469 
using forged document - 383| ,, | 471 
making or possessing a counterfeit plate or seal 
with intent, &c. . - -| $83,884 ,, | 472~—473 
having possession of a forged dosasent - 384] ,, | 474 
fraudulent intention necessary - - 384 
evidence of fraud - - - - 385 
ete & device or mark for anthenti - 
cating documents’ - - : 
having possession of material with such mark - Se i eee 
deatroying, &c., or cancelling, &c., a will - 886 = 4r7" 
a valuable security - 886] | ,, 
authority to adopt - 386] ,, | ,, 
FORMS ; 


See—Indictment. 


INDE&X. Olli 


FRACTURE Pace. Cu. Secrion. 
of bone, &e., is grievous hurt . 276 16 3880 
See~Hurt. 
FRAUD 


what amount of, vitiates a transfer of property| 18t 856 
mere preference does not amount to - 


unless in case of insolvency : 366 
FRAUDULENT 
transfer, &o., of property to prevent seizure ~ 179 11 206 
claim to property to prevent seiznore = - 179 207 
suffering a decree for a sum not due - 180 208 
claim in a Court of Justice = - - . 183 200 
taking a decree for a sum not dae - 134 zu 
See—Forfeiture, Fraudulent Dispositions of Pro 
perty. 


FRAUDULENT DEEDS 
See—Fraudulent Dispositions of Property. 
FRAUDULENT DISPOSITIONS OF PROPERTY 
































what transactions‘amonnt to - 1791 206-—-208 
removal or concealment, &c., of property geo 
defraud creditora 886] 17 421 
made available to creditors - . 358 
executing a deed with ae semen: of con- | 
sideration - 857 17 428 
or with false statement as to person for 
whose benefit it is to operate - $57, 
must be'fraudulent as well as false 3 
frandulent concealment or iia of property| ‘ 
generally - . 358 424 
assisting therein . - . 358 
release of any claim or demand . 358 ,, 
making fraudalent claim to PENperty to which 
one is not_entitled - . > 179,180 11 207-208 
FRAUDULENT PREFERENCE 
by insolvent - ; . : 5 356 
FRAUDULENT 
meaning of the word - . . : 28 
FUNERAL 
ceremonies, disturbing envy for pene, 
ance of - 24715 297 
GAIN 
See— Wrongful Gain. 
GENERAL EXCEPTIONS ° ? 49 —95 76—106 


need not be negatived in charge - 


INDEX. 





civ 
ae ae Pack. |Cx.| — Szcrion. 
must be established by aosneer i el\s 
GENDER - . 
GESTURE 
making a, to wound religious feelings of aaceher 248) 15 | 298 
when i may amount to an assault - 202) 16 | 852 
GOOD FAITH 
definition of - 20,416) 2 | 68 
nothing is in, which is done or - believed with 
out due care and attention “ ; - : 29-62 ” 
want of, takes away privi ge n case 0 
defamation . . 415,419 
GOVERNMENT 
Phd the word denotes - = 19) ,, | 17 
See Queen's Government of India. Executive 
Government. 
GOVERNMENT OF INDIA 
what the words denote - . 19) ,, | 16 
GOVERNMENT STAMP 
counterfeiting & . 213] 12 | 256 and Explan. 
possessing instrument or material used for 
counterfeiting a - 214) ,, | 256 
making or selling, &c., instrament for counter 
feiting a - . - . ; 214, 12 | 267 
selling, &c., a counterfeit - : 214, ,, | 258 
possessing & counterfeit - - 214) ,, | 259 
using a9 genuine one known to be counterfeit - 215] ,, | 260 
where 8, has been used, effacing writing with 
intent to cause losa to Government - 215] ,, | 261 
removing a from a writing, &c., with intent, 
&o. ; " ° ° 215) ,, ” 
using one known to have been used before, with 
intent, &. - 215 262 
erasure of mark upon, denoting that it has been - 
used before, with intent, &e. - 216; ,, | 263 
GOVERNOR-GENERAL 
assault on, with intent to compel or restrain 
exercise of any lawful power - 115 6 | 124 
attempt to overawe or restrain by unlawful 
assembly = - 115 , 
exempt from jurisdiction of High Courts . 55 7 
forbidden to trade - . 189, 
in Council, notification by, see Notification. | 


GOVERNOR OF A PRESIDENCY 


exempt from medienon ercert for treason or| 
felony : 55 
assault on, with intent to compel or restrain| 
exercise of lawful power = - 115 124 


INDEX, 


SOVERNOR OF A PRESIDEN CY—continuad. 


attempt to overawe = assem 
forbidden to trade ed ii my) es 


GRATIFICATION 


meaning of the word - ‘ 
public servant taking a, improperly . 
wg se &., for corrvetly sore a pablic 


for anne corals influence with public secret 
sarin by public servant of 
r) or giving of a 

public servant taking, &c. aching witbont — 
quate consideration for it - 

sanction necessary for prosecutions - : 

accepting, é&c., to screen offender, or weer 
prosecution : : 

giving, '&ec., in seniderstion of toreoning 
offender, &. - : 

taking to help i in recovery of piiperty . 


GRIEVOUS HURT. . ; 


kidnapping a person in order to do him 


ov 


Paox. (Cx, 


118; 6 | 1% 
J 


Baction. 


9 | 161 & Explan, 
18 ee 


136, ,, | 168 
135, ,, 168 


136; ,, 


186) ,, 
133 


164 


11 [ats 
, 24 
19! ,, 216 
276 16 | | $20 
801 16 | 367 


189 
190 


See—Hurt, 
HABITUALLY RECEIVING 
stolen property - . - - 
HARBOURING 


346 


17 | 413 


prisoner of State or War who has pace ped 
a deserter - 
offender to screen him from punishment 
no offence, if offender is husband or 
wife of harbourer - : 
intention to defeat justice is supantial’ 
offence must be complete when the 
. harbouring takes place = - 
offender who has been convicted, or whose 
apprehension has been ordered - 
no offence, if offender is wakbadid 


116 6, 130 
7 | 186 and Except. 


188 11 a 


18¢ 
18¢ 


18{ 
193 


ro | 212 Except. 


216 


or wife of harbourer - 
See—Public Servant. 
HEADS OF VILLAGES 
bound to inform of crime ‘ 5 
HEALTH 


Public - : ° ‘ : 
See—Atmosphere. Infection. Nussance. 


HIGH COURTS 


ordinary jurisdiction of - . 2 
in case of British subjects = - i 
Admiralty jurisdiction of . : 


194 


152] 


218; 


443 


216 


14 


tvi INDEX. 














HIGH COURTS—continued. He a 
officers of forbidden to trade - . 
extraordinary criminal jurisdiction of - o1 
Letters Patent of - . ‘ 93 
HIRING 
or being hired to join an unlawful assembly a 168 
harbouring persons so hired = - - 
HOMICIDE 
Bee—Culpable Homicide - . . 
HORSE 
killing, poisoning, maiming, &., a ie 429 
See—Mischief. 
HOUSE-BREAKING 
what constitutes the offence of . : 445 & Expl. 
how punished, if simple . . . 458 
if in order to commit another offence 
punishable with imprisonment _ - 454 
if with preparation to canse hurt or 
restraint, &c. . . . 455 
accompanied by causing grievous hurt, 
&e., while committing it . 459 
See—Criminal Trespass. House-breaking by night, 
HOUSE-BREAKING BY NIGHT 
what constitutes the offence of « . 446 
how puuished, if simple . . . 456 
if in order to commit another offence 
punishment by imprisonment 459 
if with preparation to canse hurt or 
restraint, &o, “ . . 458 
See—Criminal Trespass, House-breaking, 
HOUSE-TRESPASS 
what constitutes the offence of . . 442 & Expl. 
how punished, if sim ple . . : 448 
if in order to commit another offence 
punishable with death . - 449 
an offence punishable with transport. 
ation for life, &o.  . . : 450 
an offence punishable with imprigon- 
ment, do, . . . . 451 
with preparation for causing burt, 
&c., or restraint, &c, : . 452 
See— Criminal Trespass, 
HURT 
who is said to canse it, - ‘ . : 319 
voluntarily causing, what itis . . 321 


does not involve premeditation . 





HURT—continued. | | Paes, 


punishment for « Py 

cases in which it is lawfal =. : 

by using dangerous weapons, do. 

when done for extortion, or to force: 
® person to do an illegal act . 

or to extort confession . 

or to obtain restoration of prope 

or to deter publio servant from doing 
hisdoty - 5 

when done on grave and sudden pro 
vocation . 


which must sodand trom person 
hurt 


when caused by act showing ‘want ) 
regard for human life . 
administering drag with intent to cause 
grievous, whatis . . ee ae 
voluntarily causing grievous, what is - 
when death ensues, not always culpable 
homicide ° : z 
punishment for - . ° 
by dangerous weapons, &c. - 
while committing dacoity or robbery - 
when done to extort property or to 
force to do an illegal act - | 
or to extort confession or to ae 
restoration of property - 
to public servant to deter him rom 
doing his duty - 
when done on provocation, be. 
must proceed from person hurt 
by an act showing want of regard 





for the safety of others - . 286 
HUSBAND | 
cannot commit rape on wife, if above 10 -; 807 
may abet a rape upon wife == - ° . 309 
may be convicted of receiving from his wife - 845 
may harbour or conceal wife, offender - *| 189,194 
wife may give evidence against 149 
cannot be couvicted of theft ficmueed quere? $16 
whether he can steal from wife ? . : 316 
Bee—Adultery. Marriage. Wefe. 
IDIOT 
See—Insane . . - , | 
» Forgery ° » » . | 
IGNORANCE | 
of Fact or Law, when an excuse “ | 
ILLEGAL | 
application and meaning of the word - st 
order by a public servant . . ‘| 


Omission.” 





$2°88 8 & 


[ 
| 
| 
| 
831 
333 
335 
388 
212 Except, 216 
E - 
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ILLICIT INTERCOURSE aeeseneahc iy ROIS near ne and 

abdaction of a woman in order to force her to - $26] 16 |886 

enticing married woman for the purpose of = - : 20 (498 
IMPRISONMENT 

period of, how calculated . ° Z 

is rigorous or simple - - 8 | &8 

rigorous applied to prisoner under sentence of 

transportation - - : . » | 58. 
commuted into transportation - » | §9 
when it may be partly rigorous and partly simple » | 60 


removal to different place of - 
sometimes necessary where fine is imposed > 


in default of payment of fine - : 38,39) ,, | 64,65,66 
is in excess of all other impristament 88) ,, ” 
how limited - "| 89,40] ,, | 67,68,89 
when inflicted by Megistrate - 
solitary, when and to what extent ° : » | 78 
See,—Fine. Punishment. Wrongful Restraint. 
INOAPAOITY 
mental, what amounts to - . -| 69,70 
INCOME TAX 
papers must be produced in Court . . 
INDIA 
Government of, defined - . ; : 2) 16 


INDIAN EVIDENCE AOT, I of 1879 . ° 
INDIAN LAW COMMISSIONERS’ 


Report of 1836 . 
1» _ 1887 - 183, 253,254, 261, 410, 415| 254,259 
First Report on the Penal Code in 1846 


gy. ; : 415 
227 ~«tgj . 
. 243—249 - 
250—253 - 
Second Report : : § 10 =e 
ss] it 
§ 162 183 
§ i 
: — 217 
Bx 
San | oF 
§ 487 4] 
INDICTMENT 
must contain all matters easential to 
when particular circums Poe ~ 
muat be stated = — a we 
result of omission - ” « : re 


when it may be amended co . 437 


INDEX, 


what defects are immaterial - 
charging an offence different from that proved 
exoeptions need not be megstiyedt in - 


joinder of offences in - : ‘ 
joinder of defendants - - - ‘ 
forms of, for 

Abduction : - 


Abetting, where principal indicted jointly . 

where abettor indicted without principal = - 

where the offence abetted haga bean commit- 
ted with a different knowledge - 

where a different offence bas been communes 


where no offence committed . 
Adultery - : - : 
Affray ° : . > 
Assault : = 


Assembly, unlawfal - : 
Attempt to commit a crime 


s © © e@ * 6 8 


Bigamy : 

Breaking open revsptacle 

Cattle, miachief to - 

Cheating “ : 

Counterfeiting Coin - : 

Coin counterfeit, fraudulently delivering 
passing off as genuine : 
possessing = - ° : 

Confinement, wrongfal : . 

Conviction, mode of charging s previous 

Crimina] Breach of Trust’ - : 


Intimidation - : 

Misappropriation - 
Culpable Homicide - : 
Dacoity with Murder 
Defamation - ° - 
Disappearance of evidence, causing 
Disobedience to order promulgated by Publi 


Servant - : 

summongof - : - 
Enticing away a married woman - 
Escape, permitting an . - 

Extortion - : 
Fabricating false evideiice - 5 
False charge , . - 
Claim - - . 
Evidence - : 


using such # as genuine 
Forms of, for 
Personation - 
Statement in a return 
Forged document, making & 
using as genuine 
Fraudolent Transfer - 


Grievous Hurt, by dangerous weapon 
negligence 


Paes. 
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470 
4682 


461 


46) 
459! 
460 
469 
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INDICTMENT—continued. 


Herboaring | ae 
ighwa “ . 
Fae breaking by night to commit theft- 
Intimidation, criminal = ° 2 
Kidnapping - - é 
Lurking Honse-Trespass by night - - 
Married woman, enticing away & - 

Miscarrisge . ‘ ° 


Miechief to cattle - : 
Murder - - - - . 
Negligence, causing grievons hurt by = - 
Omission to apprehend - - . 
Overawing Councillor - - . 
Personation in a suit - : . 
Previons conviction, charge of = - c 
Public Servant concealing design to commit 
an offence - : . . 
accepting gratification - 

Rape - ‘ i s 
Receiving stolen property - . 
Rioting = - - - 


Robbery ina Highway - 
seducing soldier from allegiance 
theft in a dwelling-house 

theft by a servant - 

after previous conviction 
unlawful assembly - 

waging war - 


INDORSEMENT 


on @ bill of exchange is a “document” 
isa “ valuable security” - 
INFANT 


when incapable of offence 
mode of imprisonment - 
capacity of, for rape 
parental control over = 


INFECTION 
negligent act likely to spread - - 
malignant act likely to spread - - 
disobeying quarantine rules 
INFLUENCE 
meaning of personal - . ° 
See—Bribe, Gratification. Public Servant. 
INFORMATION 


of certain offences, when compulsory to give -| 110,168 
giving false, of design to commit an offence -| 107,109 
_ where informant ie a public servant - 108 
omission to give, to public servant - 
where offence committed ° 


IND&X. 


giving false, to public servant . . 
where offence committed 
with intent to cause a public! 
servant to use his power 
injury of another . 
to screen an offender =. 
See—Agent. Contempt. Public Servant. Unlove. 
ful Assembly. 
INJURY 


what the word denotes - ° - 
INSANE 


man, act of, no offence - . 
custody, and removal from India of - 

aot done for benefit of, when no eid 
cannot “ consent” . 


right of private defence aguinet act of « : 
not punishable for escape from gaol - 
causing an, to execute or alter a document, is 
forgery . . ° 
INSANITY 


what amounts to in law . 

differs from idiocy . 

case of persons deaf and dean: sometimes 
amonnts to + - . 

not tobe presumed~—s . 

evidence of physiciansagto - 

what degree of, operates as a defence 

effect of successful plea of = - 


INSOLVENT COURT 

officers of, forbidden to trade - 
INSTIGATE 

meaning of the word - . 
INSUBORDINATION 

abetting act of, by soldier or sailor =~ 
INSULT 


to public servants, &. . 

provoking breach of the peace by : 

to modesty of a woman, ping word or gestare 
&c., for the purpose of : 


feo—Intimidation. 
INTENTION 


etfect of a criminal, where act is done by 


several persons . oe 
how far implied in ‘ voluntarily 


Cx. Reotran, 


19 
177 11 208 


181 30 188 
175 11 201 


107 Expln. 1. 
188—139 


202 11 228 
425 22 


427 


| 


INDEX. , 


INTENTION—continued. 


act done bond fide withogt criminal - ; 
ce auiied: where result if necessary or natura 
result of act done - - 66,74,107,186,192, 
250, O56, 418 

in case of a drunken man 
must be ahewn, where lawful act § is charged a8 





an abetment - . 
or as an attempt to commit » a 
crime - 432 
to injure need not be shown in case of 8 a charge 
known to be false - . 186 
any other intention sufficient 187 
to defeat justice essential in case of harbouring 189 
extending beyond natural consequence of act 
must be proved . . . . 75 
to defraud particular person unnecessary, when 
acts are frandolent - - 209,377,388 
inferred from use of false weight, &c. 216 
or trade-mark - 887 
differs from wish 250 
necessary to conviction ‘for culpable homicide 
must be established by prosecution - 251—258 
inference from nature of act sufficient - 251 
INTERRUPTION 
to public servant in a judicial proceeding 202) ,, | 228 
See—Contempt, 
INTIMIDATION 
act done under when no offence - 83] 4 | 94 & Explin. 
“criminal” what constitutes the offence of 424, 22 | 503 
threat need not be directly addressed to peren 
threatened - - - 425 
punishment for, if simple : ; 426] ,, | 506 
if threat be of grievous hurt or , 
death, &c. “ . é 426) ,, | ,, 
if committed by anonymous communication 426) ,, | 507 
inducing, &c., a person to do an act by making 
him believe he will i incur the Eiane oepiee 
sure if he does not - - 426] ,, | 508 
See—Insult, 
INTOXICATION 
when it prevents act or omission from peng 
an offence - 73,74, 4& | 85—86 
muat be involuntary to have that effect 74) ” 
presumption of knowledge or intent eels 
man in state of - . "4, 86 
person labouring under, cannot “ consent"? A ne 4 90 
right of private defence Agetne? perenne labour. ‘ 
ing under ° 85 
causing A a to execute or alter . a docn. pay ee 
ment while in a state of, is forgery - é 
causing annoyance while i in & eke of : 378) 18 | 464 


See—Forgery. 428] 22 | 610 


INDEX, 





INUNDATION 


ee by mischief or oneness 2 drain- 1 
See—Afischief. | 


IRRIGATION 
injuring - . - : . . 
See—Mischief. 
JOINDER 


of defendants - 
of offences ° = . - 


JOINT ACT 


liability of each for —s - - 25,102,130 
when crimina] knowledge is an essential . 
in case of rioting - - : 


JOURNEY 
offences committed on a, where triable af 
JUDGE 


meaning of the word - : ; : 
every, is a “public servant” - “| 
cannot be prosecuted for official acts “without, 


s 

] 
* 
s 


fern ne oe 


U 


Seer 





permission - . . i -| 

act of, when no offence - - « 5 

act done under order of - “ “ 
JUDGMENT 


may be given that it is doubtful of which of, 
several offences @ person is guilty - . 


JUDICIAL COMMISSIONER OF MYSORE 
has no jurisdiction over Burepere British Bab: 


jects - B 
has powers of a High Court - - 2 
JUDICIAL PROCEEDING 
false evidence in . . 2 


explanation of the term - 
public servant making order, &e., contrary to 


law in - - m - 
insulting or interrupting pane seivat: in 
any stage of a - - A 
JURISDICTION ACT, Forzion, XXI or 1879 
JURISDICTION 
want of, Book II - . 


within the meaning of the phrase explained 
of High Court's ordinary - 
extraordinary é ‘ 
admiralty - : : 

over British subjects - 2 | 








19 
21 


73 


193 Explaus. 
198 


219 
223 


e 


JURISDICTION—continued, 
‘foreigners ~ -  * 
where offence committed in territory out of 
India - oa a 


or on British ship + - - 
or within admiralty jurisdiction - , 
of Magistrate in respect of ‘offence met 
out of his district - 
of Sessions Court in appeals againgt santanises 
under special or local laws - . 
exemption of Governor-General and his Council 
and of persons acting under his written order 
from jurisdiction of Supreme Court - 
liable to English Courts - - 
exemption of Governor aca in case of breaeon 
orfelony - - 
want of, how far it deprives officer of protection 
when he enforces order of J nudge 
liability of Judge acting without 
in case of kidnapping - - 
in Mofussil Courts is local, whed offences com- 
mitted on shore : : - 
in case of abettors, or ci or hogs, or 
dacoits - 
over offences committed on ths boundaries of 
two districts or Bee in one and partly in 
another - - 
where offence committed ona journey 
over escaped or returned convicts 
pleas tothe - - 
judgment upon such” - - 
none over Acta of State - 


JURYMAN 


isa “public servant” - . = 
personation of a - . “ & 


JUSTICE 


Justice-court of, defined - . 

sanction of Court necessary in Prosecution for 
offences against : 

publio offences against - - 


JUVENILE OFFENDER 
who is a ~ - 


KIDNAPPING 


is of two kinds - : 
from British India - : - 
from lawful guardianship - 

where there is a bond fide belief in 


the right to the custody of a child 
consent of minor immaterial . 
when itis abduction . 


jurisdiction in casos of - 


Pannen nen Da 
neanmpnerasnaronicmern { 


Paaqs. lou, 


5,12 
5,16 
9 

8 
1 
17 
BB 
55 
55 


| 
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50,62 4 78 
62 


300,447 
445 
446 
447 
447 
443 


443 
51 


20 
170 


163- -203 


489 


296 16 
297 
297 


297 
297 
299 16 

800,445 


21 
229 


20 


191—229 


359 

360 

$61 & Explan. 
861 Except. 


362 


Pace. | Cx. 


petshaneat for, in ordinary cases - 300) 16 
Sere Eereen 16 Kedar pedi be mart 300 
to be wrongfully confined ay : 
where a woman is kidnapped that she may 
be compelled to marry, &c. 301 » 
where in order to subject person to 5 grievons 
hurt, slavery, &c. 301 387 


concealing or confining kidnapped person = - 302 368 
kidnapping child to steal from its person - 302 369 
buying or selling, &., a slave - . - $02,803 370—871 


KNOWLEDGE 


of necessary or natural consequences of an act 
in general presumed 66,74,107,250,257,413 
assumed in case of drunken man - 


LABOR 
See—Forced labor - - - - 306: 
LANDLORD 
liability of, for nuisance on land ‘ 232—297, 
LAND-MARK 


destroying or Sm OUNE one, fixed by public 
servant 86317 434 
diminishing usefulness of one, ‘fixed hy pablic 
servant . - - 368 


See—Mischief. 
LAW 
Soe—Local Law. Special Law. 
LAWFUL GUARDIAN 
who isincluded inthe term - ; 207 16 361 Explan. 
LEGAL REMUNERATION 
meaning of the term - . - 132 9 161 Explan. 
See—Public Servant. 
LEGALLY BOUND 
meaning of = - . - ; 


LENGTH 
false measure of - . 2 217 13 205~—-267 


ts 


29; 43 


See—Measure. 
LETTERS PATENT oF 1865 
ps. 82 + 


REs. 


gs. 338 - 
of High Court § . 


exv! INDEX. 





Pace. (Cu. SEcTION. 





of one for acts done by another in furtherance : ae 14 
of common design  26,100,102,128,124,180 s | 146—149 
LIBUTENANT-GOVERNOR AG | 
maken, «2 | fs 1B} 6 | 124 " 
attempt tooverawe = - . . . 115} 4 | 
LIFE 
what the word denotes - . . 29; 3| 46 
human, causing burt by act showing want of 
due regardfor 286) 16 | 337 
cansing grievous hort - . | -| 286,288] ,, | 338 
LIGHT 
exhibiting a false . - ° 229) 14 | 281 
LIGHT-HOUSE 
destroying or removing, dc. - . 363) 17 | 433 
See—Mischief. "4 
LIMIT OF PUNISHMENT 
when offence is made up of several offences - 4) 3} #1 
LOCAL LAW 
meaning of the term - 981 2] 49 
the word offence extended to cartati breaches of 28 
uo ‘ local law” is a or ntecved by we 
Penal Code - 6} 1] 5 
abetment may be pormnitisda in  Peapect of - 99 
breach of may also be an offence under eee 17 
appeal against sentences under 17 
LOSS 
Seo— Wrongful Loss. 
LOST PROPERTY 
finder of, when punishable for inisappropriating- 334) 17 | 403 Explan. 2 
Sce—MMisappropriation. 
LOTTERY OFFICH 
keeping a - : - 246) 14 | 294 A 
LUNACY 
Beo—Insanity . : : 69 
LUNATIC 
Bee-—Insane - - , : 69 
LURKING HOUSE-TRESPASS 
definition of the offence- : - 3691 17 | 443 
puuishment for, if simple . : 378 453 
puniahment for, if in order to commit an : 
offence punishable with imprisonment | 373 4, | 454 
if with preparation to cause 


hurt or restraint, &o. 373, ,, | 455 


INDEX. 


LURKING HOUSE.TRESPASS—continued. 
if accompanied by causing] 
grievous hurt, dc. 
Bee—Criminal Trespass. Lurking House-tres- 
pass by Night. 
LURKING HOUSE-TRESPASS BY NIGHT 


what constitutes the offence - . 
how punished, if simple . 
if in order to commit ‘<a 
offence punishable ai sed 


sonment . 
with preparation to canse bart 
or restraint, &. . . 


See—Criminal Trespass, Lurking House.trespass. 
MACHINERY 


negligent conduct as to, in posecesion or charge 
of offender - s ‘3 7 


MADRAS HIGH COURT CHARTER §§ 23,35 - 


MAGISTRATE 


procedure of, under Act XXI of 1879 - 

jurisdiction of, where offence committed on 
aeRO - : - 

when he is a Jude - : . 

power to award fine as compensation - 

limited as to powers of impracament oa non- 
payment of fine - . 

as to powers of fapevonmont on convic- 
tion for several offences . . 
warrant of, protects officers Paecutins it 


may direct arrest . - , 
every one bound to assiat wee called on 
power of, to exact security - 181,296,333 


to discharge recognisance - 
avoiding warrant of, no uffence - 
power of, for contempt of Court : 
or refusal to furnish 
evidence - 
may summon witness beyond local ane 
can forbid certain acts - . 
Civil Court cannot reverse order of = - 
may enjoin against public nuisance = - 
cannot create or decide rights - : 
procedure by, on charge of giving false evidence 
may allow withdrawal of certain charges —-, 


MALICE | 
t inferred, and when it muat be! 
ete i : 82,107 139,261,258, 414: 


may be disproved, on charge of 


Pace. Cn, 
87417 456 


369 444 
374, «= 456 


874487 


374-488 


241 14 287 
55 


i 
ny 
87, 


42! 
62 
92 


2068 
141; 
142: 


144 
158 
158; 
172 
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Page. | On. SECTION. 
MAN See ey 
meaning of the word - re 5 18} 2) 10 
MAP 
isa document - : : : : 24) 2 ad 
MARK 
making or counterfeiting & mark in any material 
used for satientioenhe a will or valuable 
security, &e. 385) 18 | 475 
possessing matarial with such aa ke. 385) 5, | 5 
making, &c., mark in any material used for 
authenticating a document other than a mm 
or valuable security, &c. = - 385| 18 | 476 
possessing material with such mark, bo. 386] ,, | 4 
counterfeiting, ordinarily used by public ser 
vant to denote the manOrAy tury &e., of Bip: 
perty x id ‘ Cd 889 9 484, 
See—Forgery, Government Stamp. Land-mark. 
Mischief. Property-mark. Sea-mark. Trade- 
mark, 
MARRIAGE 
abducting or kidnapping a woman in order to 
compel . - - - 801) 16 | 366 
forging register of - : 881| 18 | 466 
inducing cohabitation by falsely making it 3 
believed that a layed marriage has taken 
place - - - 897} 20 | 493 
second, during the life- time ofa husband or wife 898} ,, | 494 
if with concealment of the former marriage 404| ,, | 495 
evidonce of a previous, valid - F 898 
law which governs in India - - 898 
with a deceased wife’s sister - . 399 
not void by reason of previous marriage in case 
of Hindu or Mahometan man - 4,00 
otherwise in case of female - 400 
or of Christian who married again after re- 
lapsing into Hinduism - ° 40] 
or of Mahometan convert to Christianity - 401 
otherwise in case of Hindu convert 401 
or of European convert to Mahometaniam - 402 
severance of, by divorce - ° ; 403 
evidence on charge of bigamy - ° - 898 
ceremonies gone through fraudulently - 404; ,, | 496 
See— Adultery. 
MARRIED WOMAN 
kidnapping or abducting . “ 301/ 16 | 366 
committing adultery with - 404 20 | 497 & Expln. 
enticing or taking away, or concealing, &c., a, 
with intent, &o. . 408 498 
her consent is immaterial - . | 301.4081 
? 
See—Marriage. Harbouring. Evidence. Wife. 
Masculine includes feminine 18, 2| 8 


INDEX, 


MASTER AND SERVANT 


in cages of abetment 
in cases of nuisance or negligence 226, 229 337, 


has no right to beat servant a 

may ch apprentice ‘ . 
MEASURE 

false, usinga 


is evidence of frandulent intention 
being in ‘possession of, with or age and 


intent =. 
making or selling, with knowledge and 
intent - 
MEDICAL MAN 
causing death - . : i: 
MEMBER OF COUNCIL 
exemption of, from aeuediction of High 
Court - - ' 
assault on - . - : 
attempt to overawe . 
forbidden to trade - - 


MERGER 
of civil action in crime, does not oxist in India- 


MINOR 
solling or buying, for prostitution - 


MINT 


person Suployes) in sean coin to be of WrOn 
weight 
of wrong campaign 
unlawfully taking a seeming instrument 
from & . . 


See—Cotr. 
MISAPPROPRIATION 


of moveable property - - : 
of proporty found accidentally - : 
of a deceased person 


MISCARRIAGE 


may omni this piente on 


~ herself ; 
punishment for causing, in ordinary cases 
if done withont woman's consent 
causing death in attempt to procure - 
if done without the conaent of the 
woman - 
doing an act to prevent a child being bor 
alive 
causing death of onick unborn child 


Paor. 


106 


| 
278,204 


216,217 
216 


55 
16 


189 


198 


804 


210 
210 


210 


333,33 
33 


272,278 


273 
ke 
273! 
973} 


278 


274 
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Suction. 


264,265 


124 


$72,973 
244 
245 


» Expln, 2. 
404 


312,313,314 


312 Explan. 
312 
333 
314 


315 
316 
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PAGE. 
MISCHIEF ; 
definition of the offence - oes 868,359 
punishment for, when simple - ° woo 8 


if damage done, amounts to 50 Re, o } 

by killing, maiming, &.,an animal within QEsj* 
by killing, maiming, &c., an elephant, camel, 
horse, mule, buffalo, bull, or cow, or ox “ 
any other animal worth more than 50.Bs. 
by diminishing supply of water, &c. - : 
by injuring public work, bridge, navigable 
river, &c. . . : . - 
by causing inundation, or obstructing drainage 
by destroying, or moving, &c,, light-houge, sea 
mark, &c. = - . - - . 
by exhibiting false light, or mark to mislead 
navigators - : : - - 
by destroying, &c., land-mark fixed by public 
servant . . . ; : 
by using fire or explosive substance with intent, 


with intent to destroy a house, &c. = - 
committed on a decked vessel of 20 tons bur- 


den - = 7 . ° 
if by fire or explosive substance : 
ranning vessel ashore to commit theft or pro- 
perty-  - eee 
‘gommitied with preparation for causing death 
- OF grievous hurt : - - 


or hurt, or wrongful restraint 
or fear of death, hurt, restraint 
with respect toa will - - - 


valuable security : : 
See—Private Defence. 
MISFORTUNE 
act done by, when it is no offence - 
misprision : - - . 
MISTAKE OF FACT 
when act done by reagon of, no offence 49—64 
right of private defence against act of one 
acting under - - - - 
MISTAKE OF LAW - 


does not prevent en act from being an offence-| 4964 
unless when it causes ignorance of fact 


MONEY 
Bee—Coin, 


MONOMANIA 
when an excuse - . r 
MONTH 


meaning of the word, and how caloulated 





SECTION. 


425 & Expla.1 & 2 
426 


427 
428 
429 


430 


431 
432 


483 
281 





76—-79 
98 


76—79 


49 


MORALS 
public - 


MOTHER, right of 
child = 2 A 
MOVEABLE PROPERTY 


what the term means and inclades 
: of ; 
MOVING in case of theft 


what is a, in case of theft ; 
MULE 


Ox.|  Beotiow, 


244—248 14 


82,810/8-17 93 
313 378 


s1g—s39| 17 379 


killing, poisoning, maiming, or rendering useless, &c. 


Seo—Mischiey, 
MUNICIPAL COMMISSIONER 


isa“ public servant” - - 
liability of, for neglect to repair roads - 


MUNICIPAL ENGINEER 

is @ public servant - : - 
MURDER 

what amounts to the crime of - 


in what cases culpable homicide doos not 


amount to 


proof of exceptions resta on accused - 


of knowledge or renin reats on Bane: 


cution - 


by homicide of person “whoso “death 5 was not 


intended - 


on charge of, accused may be convicted of 


minor offence : . 
punishment for - - 
if committed by a lifo- convict 


attempt to commit . . 
punishment for, in ordinary cases 
if hurt is caused 


accompanied by dacoity, punishment for 
Homscide. Dacoity. Suicide. 


MUTINY 
abetting the commissionof - 


where the mutiny is commited i in con- 


sequence . 
abetting assault on superior officer - 
if assault is committed in consequence 


abetting desertion . - 2 

harbouring deserter - - - 
in a merchant vessel - . 

abetting act of insubordination - 


circulating rumours, &c., with intent to excite 


361 490 


22 
Rod 2 21 [Dustr. 


$00 Expte. 1 





331 17 


wr INDEX: 


Pace. CH. 
MUTINY ACT 
whether Naval or Military, not repealed or 
affected by the Penal Code - . ‘ 16 1 
persons subject to, are not punishable for mili- | 
tary offences under the Penal Code, when - 120 7 
NATURAL RESULT 
of a man’s acts assumed to be contemplated 
66,75,107,250,257,418 
NAVAL OFFICERS 
are publicservants  -— ° : ; 20 
NAVIGABLE 
river, or channel, destroying or injuring . 362 17 
See—Mischief. Navigation. 
NAVIGATION 
of a veasel, rash or negligent, showing want 
regard for human life, dc. - : 229 14 
Carrying passengers in unsafe vessel - 229 
obstructing public line of . - = 230 ,, 
injuring by mischief : 362 17 
endangering by removing lights, buoys, &c. 363 
exhibiting false lights, buoys - . . 229 14 
See—Mischief, 
NAVY 
offences relating to - . . - 118—12) 
NEGLIGENCE 
culpable, what it consists in - 267 
when very gross implies intention to i injure . 107 
death cansed by . - 251,267,269 
case of medical men = - - 268 
must be personal act - - 226,287,269 
must be such as would naturally cause injury - 226,281 
evidence of, must be affirmative : 227 
unless presumed from facts of case = - 228 
where party injared has been guilty of 228 
or person with whom he is identified - 228 
where party injured is‘a servant . 289,248. 
in driving or riding on Rignway . 925 14 
in navigating @ vessel - 229 
in oguveying passenger for hire i in unsafe vessel. 229 
‘ unseaworthiness is a relative term 230 
causing obstruction on highway or line of 
navigation - - 230 
permission to pass does not constitute a 
highway : : : - 232 
owner must not set trap for passengers. 232 
property which causes obstruction must 
be under control of defendant 282 
occupier primarily liable : 232 
even for acta of others resulting from 
his conduct - - - 235 
not for acts of servant - . 237 


SEcTION, 


139 


21 


431 


280 
282 


431 
433 
281 


181—140 


279. 
282 


283 


INDEX. 





. {Cx Sxcrion.. 
NUISANCE—continued. i, ae 
ent for any, not specially provided for 14 | 290 
: erie of, ster injanction to disponumue ” ae 93,294 
obscene works, songs, &c. ' ” 1298, 
NUMBER 
defined - . ? F : 2 9 
OATH 5] 
what the word means and inclades = - 10 | 198 
refusing totakean - 18 
making false statements on, to public euevant " 
See—False Kuidence. 
OBSCENITY 
importing, printing, selling, &c., obscene books 
P g, printing, -f) ) 14 | 292 
possessing oherene Books, &e., = pulse of 
ale, &c. »» | 293 
singing obscene ¢ songs, ke. . - » | 204 
uttering obacene words, &o. - . » | oo 
Bee—Inault. . 
OBSTRUCTING 
public servant in discharge of his duty 155 10 | 186 
the taking of Property by ounety ‘ public 
nervant 163 ,, 188 
the sale of property iby ‘publio cervant 154s: 184 
apprehevsion of one’s self » 198 11 224& Explan. 
of another : . 200 ,, 225 
apublic way - . ‘ ‘ 230.362 er ma 
& public line of navigation = - - 230,862 
See—Mischief. Public Servant. 
OCCUPIER 
of land not giving Police notice of riot, &c.  - 125 8 154 
of land for whose benefit a riot is committed, 
liability of = - 126 =—ss«155 
his agents—liability of, in such cases 126 18 156 
liability of, for nuisances on land - 232 
OFFENCE 
committed out of British Indias - 3 
meaning of the word - 28 40 
extended to special and local laws by Act 
XX VII of 1870 - . 
not to law of England - - 99,199 
committed out of British India . ; 1 1 
by servant of Queen within allied State 2] 4 


juriediction of High Courts over 


apprehension of person charged with heinous 
committed out of India < 


under extradition treaties - 
committed on the High Sense or in a foreign 
port « ° - 5—16 


OF FENCE—continued. 


punishable by English law . 
on land beyond local jurisdiction of Court 
by foreigner on British ship - 
or foreign vessel = - 
against the State, can only be prosecuted wit 
sanction of Government or some officer em- 
powered to authorise prosecution - . 
committed by public servant, or Judge can in 
some cases only be prosecuted by “ewe of 
Government or Court - 
of contempt of authority, requires the sanction 
of the authority for prosecution —- 
. relating to evidence requires annotion of Co 
for prosecution . 
relating to documents given in eusces must 
be prosecuted with sanction of Court 
causing disappearance of evidence of - 
joinder of several offences in same indictment 
what acta or omissions do not constitute an 
act of person bound by law, or 
believing himself bound to do it- 





76 





act of Judge acting judicially 77 
act done pureaant to Ordos ofa Conrt of 
Justice "8 
act of person justified, or believing him. 
self to be justitied in doing it - - 79 
accident in doing lawful act = - 80 
act likely to cause harm, but done to pre. 
vent other harm : - - 
act of child under seven years of age - i. S & Explan. 
above seven, but under twelve, and “ 
of immature understanding - 67 83 
act of person of unsound mind - . 69 is 84 
act of intoxicated person . 73.74 .. 85.86 
act done by consent, not intended on — 
known to be likely to cause death or 
ievous hurt 
ee ck intended to cause wo bart avae es tog SE 
consent, for benefit of a person : 88 
act done for benefit of child with consent, 
of guardian - : : | gg 
of person of unsound mind - 7 ae 
act done for benefit of a Peron ladle 
consent 78 | 9B 
communication made i io good faith . BU 
act to which a person is som polled by , 
threats - 83: 4 5 94 
act causing very alight harm - - 
act done in, exercise of right ss private | 
defence : ‘ 85 
when the right outs : . * 95-95: ,, ; 97-106 
unnatural . . , - —- 309; 16 | 377 & Explan. 


See—Private Defence. 


INDEX. 











| Page. |Cn. Bac 
OFFICER | — 
every Naval and Military, is a public servant - on 2 | 2k 
unlawful orders of, do not protect soldier - : 
obeying order to disperse unlawful assembly - 8 
Sce—Assault. Insubordination. Mutiny. Punishment. 
OMISSION 
what the word denotes - - = = au 25; 2 | 33 
illegal, when included in the word act - - 25,252) ,, | 32 
offence caused partly by omission, and partly by a3 
act - - - - . ” 
constituting an abetment - . 96,97) 5 ‘ eae 
to give information when illegal - 109,147,155 : 10} 146 k 
to assist a public servant ‘ : - 155) ,, | 187 
to supply food, medicine, &c. - - ae 
to aid an arrest - . ‘ 
by public servant te apprehend a 196,197] 11 | 221—29 
death cansed by illegal . . - 251,257 
See—Agent. Document, Evidence. Owner. Public 
Servant. lot. 
ORDERS 
of officer, when a justification to soldiers —- 56 
of parent or master, no justification - s 58 
nor of husband - : - ae 58 
of Foreign Government - - - 58 
of Judge or Magistrate - : - 62 
OWNER 


of land not giving Police notice of riot, &c.  - 125; 8 | 154 
of land for whose benefit a riot is committed, 


his liability - ~ ~ : 7 126' ,, | 155 
__ his agent—liability of in such cases - 126) ,, | 156 
liable for nuisances on his land - - 230) 14 | 288 
killing, poisoning, maiming, or rendering use- 
less an - - : - - 361) 17 | 429 
See—Mischief, 
PARENT ) 
may chastise child ~~ - 278 
has right to custody of child - 298 
PARLIAMENTARY REPORTS 
are privileged . ° = 4,22 
PAROLE 
when Prisoner of War breaks - 118 6 180 Expl. 
PATEL 
See— Police Patel. 
PEACE 


breach of the, provokin t ! 
Seek on 425 22 504 


INDEX, 





PENAL CODE Pacr. Ca. | Szction. 
takes effect from what date - : a 
in what places - . 
as to what persons. S 1,3 Ces 
what laws it does not repeal’.g'- : i] 1 5" 
penal servitude . : . 80,31} 3 | 83, 

PENAL CODE AMENDMENT ACT, XX VII of 1870 498 

PENAL SERVITUDE ACT, XXIV of 1855 : 31 

PEON 
Supernumerary, isa public servant - ai' 2 | gy 
PERJURY | 

See—False Evidence. 

PERSON | 
meaning of the word - : 1s; ° | 
every person liable for offence committed 

within British India - : 
every person who ia liable to be tried in » Britiab 
India for an offence committed beyond its 
limita is subject to the Penal Code - 3 

PERSONATING 
a soldier - - - - 121 7 14 
any publicservant - - - - 440,141 9 = 170,171 
another, for the purpose of a suit - 178 11 808 
fraudulent intention not necessary = - 178 
use of fictitious name not criminal —- 178, 

@ juror or assessor = - . : 202 11 «229 
See—Cheating. 

PHYSICIAN 
unskilfal treatment by . « 

PIRACY 
what it is ~ os : 10) 
admiralty juriadiotion 0 over - : 10 

PLAN 
@, is a docament : : © 29 HMlas. 

PLATE 
making or counterfeiting a, for purpose sf 
forging will, or valuablo security, ae: 983117 472 
possessing such a . 
making or counterfeiting a, for parposo of 
committing any other kind of forgery 384 18 473 
sessing such & . 384, 
making or possessing 8, for countering 
trade, or property-mark =~ 389, , | 485 


See—Forgery. Government Stamp. Trade- wank 
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Pace. | Cx. SEcrTion. 
to the jurisdiction : ‘ : : 443 
uot guilty - : : ° . 448 
previous acquittal . . : : 448 
conviction . : : : 448 
POISON 
negligence, &c., with respect to : - 239) 14 | 284 
administering with intent to cause hurt, &c. - 281) 16 | 328 
what is au administering - - -| ° 282 
See—Drug. 
POLICE PATEL 
no sanction needed for prosecution of in 
Bombay—See “‘ Addenda.” 
PORTUGUESE TREATY (Exrrapition) - - 4 


POSSESSION 


what amonnts to . ; 23) 2 | 27 & Expl. 


of coining implements what amounts to “| 906.210 
stolen goods - - . - "391 
several persons may have . - . 206 
of stolen goods is evidence of theft = - : 32] 
what amounts to a receipt of stolen property - 34,4, 
of immoveable property, how acquired - 367 
and use of false weight or measure, evidence ae 
fraud « - . . . 216 
POWER OF ATTORNEY 
isa document - - - - F 24, 3 29 illus. 
PRESIDENCY 
meaning of the word ”- - : i 19| » 118 
PRESUMPTION 
of mental capacity in children - - . 67 
adults - : - 69 
Junatics - - : 69 
of physical capacity for rape - - - 68: 
of knowledge in a grupben man who commits | 
offence - - - - 74 
in favor of innocence - 82 
that every one knows probable result of his 
act - : - 66,75,107,250,414 
depends on the facte of each 
Case - : -| 250,418 
of negligence from nature of act done - - 228 
of theft from recent poses of mee Pre 
perty - - - 321 


Bce-—Intention. Malice. 


PREVIOUS ACQUITTAL Paok. Cx. = Suction. 
plea of - i : é 
how proved - 454 
result of plea, when found apatiae the ere | 
PREVIOUS CONVICTION 
effect of, in increasing punishment _ . 48 
must have been under Penal Code - - 48 
and after release from former imprisonment - 49 
form of mcicenen charging a - ‘ : 41 
plea of - : 7 . 
how proved « ‘ ; - $47,454 
result of plea, when found against prisoner - 454 
PRINCIPAL AND Pees ; ‘ - 96,105 
See— Abetment. 
PRINTING 
or engraving defamatory matter . . $24 21 BO} 
See—Defamation. Obscenity. 
PRISONER 
suffering or aiding escape of — - - . 117) G1 128,129,190 
PRIVATE DEFENCE . 
the right of —- - - - BE-95 4 W106 
act done in exercise of the aia of, no oence 46 ww 
when the right of, exists : 86,86, 17,98,09 
against act of public servant - - . #6, | oD 
private person performing public duty | 1) 
of the body, when the right of, extends to causing 
death - - - - - - 87,98, ; 100 
when only to causing less harm —- 48, | 101 
how long the right of, continues - 88,94 ,, | 10% 
of property, when the BB of, exauen to caus: : 
ing death - - + 8804 | 103 
when only to saneite leas harm -, 8? | | 104 
how long the right of, continued —;, 49. . 105 
innocent person, ae alae in the exerciao of the 
right of . 7 106 
Culpable Homicule jomnvitted i int OXCERBIVE BX- " 
ercise of right of, when not murder - . 261 16 


PRIVATE PERSON . 
when bound to arrest, or justified in so doing : 12,156 


PRIVILEGED DOCUMENTS : P : 146 
income tax schedules are not. - . . 146 
PRIVILEGED COMMUNICATIONS | 
what are 4h 424, 


due care and attention neceueary = 415, 421,423 
PROCEEDINGS BEFORE CORONER | 
aro Judicial Proceedings : . zi 170 


INDEX. oxxxi 


Pace. Cn. 
PUBLIO SERVANT—continued. m 

voluntarily allowing prisoner of ‘Biate of War to 

escape, from custody - J apy! 
negligently slewing pee ot State of War to 

escape 17, «199 
assault, &o., on, while suppressing riot, &c. 125 8 168 
taking a gratification, &c., improperly - 132 9 «(161 
person expecting to be a, is & aio 

tion, &o, : . 132, 
abetting the taking of bribes of gratification - 135,136 n168,186 
obtaining valnable ne for taadequate cun- 

sideration, &c. . 105 
disobeying direction of in with Aview twit ure 

any one . . - . . 1663 
framing incorrect document - - - 138 167 
unlawfully engaging in trade - - " ' 168 
buying or bidding for property : Iw ,, 109 
personating a - ‘ ; 140} 170 
wearing garb, or token of - - 14) V1 


contempt of the Jawfal authority of 141 lo 172- -180 
charges of, nut to be entertained without! 








sanction - - . - 142 
committed by British eabjoc how cognia- 
able . 
fines upon British subject for eontemok: how | 
levied . : - - 146) 
punishment may be remitted on submission . 147: 
absconding to avoid service of summons, on ‘ 
issued by ~—s- : - - 14110 172 
preventing service of sammons, &e.  - 142, ,, 173 
non-attendance in obedience to order - ; 1438, «1% 
order must be hy competent officer 14. 
personal service of, moat be proved- 14 
departure without leave of — - : . 143 ,, 
omission to produco or deliver up document 145 ,, 
give notice or information to public servant 147, «AWG 
of an offenee committed —s- . 
furnishing false information to public servant 148) 10 | 1977 
respecting an offence committed 148,177) 4. 1 on +} 
| li 28 
refusing to be sworn by : . 148) 10 | 178 
to answer question of - 149, » | 179 
to sign statement before - 148; ,, ; 180 
making false statement on oath before 150) » | a 
giving falee information to make a public eer- 
vant use his power to the injury of another - ae » | 188 
resisting the taking of property by oe, 
authority of 158) n | 188 


obstracting sale of property by lawta! sathority. 154 » ) 18 
illegal purchase of, or bid for property: one 


for sale by publiogervant - 156° ,, | 185 
obstracting pablic servant in discharge of duty 155, ,, | 186 
omitting to assist public servant - 185, ,, | 187 


if sid is demanded ° ° . 156° ” "” 


















OXXX1 INDEX. | . 
Suctio 
PUBLIC SERVANT—continued, SiCerceh (sbtd aaloa ie 
disobedience to order of, duly promulgated = - 188 & Explan. 
effect of magisterial orders - 
threat of injary to public servant - - 189 
to restrain any person from applying 
to public servant for protection - 190 
disobeying directions of all in order to.screen 
offender - - - - 217 
tO save property from forfeiture - _ 
framing incorrect record or writing = ° 918 
to save property from forfeiture - z 
making order, &c., contrary to law - 219 
keeping person in confinement contrary to law - 220 
omitting to apprehend, &c., person accused, &c. - 991 
suffering him to escape = - . , 
omitting to apprehend, &c., person sentenced - 922 
voluntarily suffering him to escape - ‘ " 
negligently aulering aHoIDe of person in confine- 
ment : 993 
insulting or interrupting a, during a iia 
proceeding - é : 998 


committing culpable homicide by exceeding iis 
powers, is not guilty of murat if acting 


bond fide 800 Except. 3 
causing hurt to, to deter him fom doing his 
duty - . - 332 


grievous hurt, with the like object 
nsing criminal force towards, &c. . 
ee roving &c., land-mark fixed by euthority 


333 
353 
‘ : 434, 
484, 
487 


counterfeiting a property- mate used by a - 
making false marks upon goods to deceive - 
or on a receptacle for goods - 

making use of such a false mark 


See—Private Defence. 
PUNCHAYET 


member of a, may be a Judge, se ne 
meaning of the Code - 

may be a Conrt of J ee within the meaning 
of the Code - 

member of a, assisting a Court of J astioe i ig a 


488 


19 (c) 
20 





“ public’ servant - . - 21 
PUNISHMENT 
when to be under Penal Code - - . 2 
when to be under law of England - - 
to what kinds of, offenders are liable - 53 
sentence of death may be commuted, when and 
by whom - : | 54 
transportation for life any be commuted, when 
and by whom - - 30) ,, 55 
any sentence may be remitted - - . $1, 
Europeans and Americans to be sentenced to 
penal gervitude instead of to Reneportation 31 » | 56 
fractional terms of, how calculated = - 31; » | 57 


INDEX. 








Oo Nisam 


PUNISHMENT—continuad. 


transportation may be awarded instead of im. 
prisonment, when - . 

when imprisonment _ be aka y rigorous and 
partly simple : 

a of Property - . 


how it may be applied - - . 


ae of smipraaomens in default of payment of 
he - 


of offence punishable with fine only - 
within what time fine may be enforced 
mode of enforcing payment of - - 


limit of, for offence which is made up of sovera| 
offences - . 


limit of, when several offences proved ' 
where person guilty of one of several offences, 


the J magment ane that it is doubtful I 
which é 


solitary imprisonment - . : 
limit of - ‘ 
in case of previous conviction - 
QUARANTINE 
disobeying rule of- —- . . 
QUEEN 


meaning of the word - - é 
servant of the - . : 3 


QUESTION 


refusing to answer a, put by ee peer ant 
when an offence - : 


$ 


: 
' 
| 


RAILWAY SERVANTS 


are public servants = - 
Act IV of 1879 . ‘ 


RAPE 


what amounts to 
penetration is sufficient - é 
cannot be committed by « man on his wife 
unless she is wnder ten years of age 
presumption a8 10 READ BAILY for, in case of, i 
children 
af eeunent will be an answer ta, 
charge of = - ; 
must be av Maiiigent suntan - 
husband may be indicted for amg 
evidence in cases of - ‘ 
punishment for - 4 5 


RASH ACT 
causing death by punishment for 








65,69 
67 
70 
41) 4, | 71 
42; 
Mo | 78 
47 n 73 
$8) ,, ) 74 
4 e) 76 
221) 14) 271 
18} 2; 18 
18 2; 14 
149) 10 | 179 
494 
493 
200, 16 375 
307! ea » Explan. 
307), i) ee 
alg 
64,300, 7 
307) 
307. 
300 
8 
307| 14 | 376 


CXXXIV INDEX. 


-Forgery. 


Pace. Ou. Suction. 
RASHNESS 
culpable, what it consists in - - 267 
in making a false charge, wien: is believed, no 
offence . : 187 
will be defamation - 420 
amounting to culpable homicide 107,251,254,267 
endangering life or safety —- - - 285,286 16 336,838 
in medical treatment - - . - 268 
RATIFICATION 
changes private acts into acts of State 55 
BEASON TO BELIEVE 
meaning of — - - . . 23,62,63 26 
RECEIVERS 
where they may be tried : - 446 
may he tried separately from principal 440 
REOKIVING 
property taken in waging war with or making 
depredation on ally of Government - 117 6 127 
RECEIVING STOLEN PROPERTY 
what is ‘stolen property”  - : 348 17 410 
must be the identical goods stolen = - 344 
what amounts to receiving - . 344 
by subsequent ratification - 344, 
guilty knowledge of theft . - 345 
husband may receive from wife - 345 
wife may be convicted of - - 345 
how punishable : i 2 843 ,, 411 
stolen in dacoity : 345 412 
from a dacoit with knowledge o or belief 345 yy 
habitual, or dealing in it r . 346 , 413 
assisting in concealing or disposing of stolen 
property - : - . 347 ,, 414 
RECORD 
public servant, Torus ee to secure 
offender - . 138 10 167 
forging a, of Court of J astioe - : 38 18 466 
See—Forgery. 
-REFORMATORY 
juvenile offenders may be committed to 6f 
REFUSAL TO PLEAD 
effect of - : : - - 448 
REGISTER 
forging a, of birth, baptiam, marriage, or burial 466 


INDEX, 


REGULATIONS 


XXV of 1802 (Revenue Settlement) § 34 
XXVIII of 1802 (Madras : Distress) ; 


§ 275 
§ 34 - 
1 of 1803 (Board of Revenne) § 40 
II of 1803 (Collectors)  §§ 60,61,64 
V of 1816 (Village Punchayets) 
VIT of 1816 (District Punchayets) 
XI of 1816 (Police) . . . 
XII of 1816 (Disputed Boundaries: Pun- 
chayets) —- : 
TIT of 1821 (Bengal) . : . 
V of 3822 (Madras: Jurisdiction of Col: 
locturs) 
IX of ees »,  Malversation)- 
Il of 1826 (Perjury) -- . 
VII of 1827 (Native Judges) 


RELEASE 





fraudulent, of any demand, or claim - 356,368 17 421,482,424 
RELIGION 


offences against . . . 247,248 16 
REMISSION 


of ponishment - : . ‘ .! 30 3 54,55 
violating condition of - . . : 201 11 £27 


REMOVAL 


to transportation is ordered by local Govern. 
ment - . . : 
from oue jail to another 


REPEAL 


Penal Code doea not repeal 3 & 4 Wm. IV 
Ch. 85 - - - . 16 
or any aubsequent Statute affecting the East 
India Company or their territories —- 1s 45 
or any mutiny act, naval or military = - 16 
or any special or local law - . 16 " 


REPEALING ACT 
XVII of 1862. : : 473 
REPOBT 


second of Indian Law Commissioners - 32 605 
circulating false, to incite to mutiny - 425) 
of proceedings in Court of Justice privileged 416 
of public mecting not privileged . 416 
of Parliamentary debate privileged = - 422 


. . 


OXxxXtyl 


REPUTATION 


of any person from lawful custody for offence - 
See—Escape. Harbouring. 
RESERVOIR 
defiling or corrupting water of - : 
for agricultural purposes, commiting mischie 
by destroying, &c.  - . 


See— Defamation. Hone 
RESOUE 


See—Mischief, 
RESISTING 


INDEX. 


‘forging documents = purpose of ‘marine 
another ° 


of prisoner of State or of War - - 


apprehension of himself for an offence 
another - 








the taking of property by a public servant - 
See—Apprehension. 
RESTITUTION 
of stolen property - - 
of possession of land - . : 
RESTRAINT - . ° : 
Bee— Wrongful Restraint. 
RETENTION : - - - . 22) 2 
Bee—Wrongful Retention. 
RETURN 
from transportation, unlawful - . 201: 11 
REVISION 
power of High Court asa Court of 451 
caunot reverse finding of fact = - 451 
REWARD 
taking for recovery of stolen Property, when 
an offence - 191) 11 
offering, for return of property, wiih an offence 193 
RIDING 
rash or negligent, showing want on me regard. 
for human life, &c.  - -| 225 14 
RIOT | | 
what constitutes the offence of . 123, 8 
punishment for - - - ‘ 123, ,, 
security after conviction for - | 131 ,296: 
when armed with deadly weapons - " 123) ‘5 
each person in a riot, guilty of omens commit | 
ted by any other —- . 1238—130 _,, 





180 . 
225 


277 
430 


224 
225 
183 


23 


226 


215 


279 


146 
147 


148 
149 


INDEX. 






assaulting, &c., pabli pressi 
noi. 9 pa ic officer =p ng ae 
not giving the Police notioe of - . 
persons on whoee behalf it takes ple, bis 


what constitutes the offence of 
actual possession necessary 
when theft amounts to - ¢ 
extortion amounts to . | 3 


liability . 

Seepenayes pagent o manager : 

being hired to take partin = - ‘ 
harbouring such persons - F 
Sea—Afray, Unlaroful assembly. | 
RIVER | 
navigable, injaring = - ‘ : 
Sea—Mischief. | 
ROAD 
destroying or injuring a public - . | 
See—Mischtef. | 
ROBBERY | 
| 
| 


bond fide claim of title negatives charge of 
punishment for simple - 
attempts to commit 
causing hurt mnie attompting to 
commit - 
with use of deadly conpoie &e, | 
attempt to cause death, or s ivvous 
burt 
if armed with deadly weapons 
belonging to, or being =. 
with, a gang for- 


See—Dacoity. Extortion. Private Defence. a 





SAFETY 
public - 
act showing want of regard for pacman - 
causing grievous burt by such an act - ‘ 
See—Adulter ation. Infection. Navigation. Nui- 
sance. Reding. Rever. | 
SAILOR | 
See—Assault. Desertion. Insubordination. Mutiny., 
Punishment. 
SANCTION 


~f Government or Advocate-General when; 
necessary for prosecution 118,134,247: 
of Court when necessary = - 134,142,172, 376 
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155 
156 
130 
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PAGE. 
SCREEN 
harbouring, with intent : ° 188 
taking gift to, an offender - : 189 
offering gift, &c., to screen an offence - 190 
causing disappearance of evidence to screen 
offender - . . : 175 
SEA-MARK 
destroying or removing, &c.  - - 363 
exhibiting false, &c. — - - - 229 
See—Mischief. 
SEAL 
making or counterfeiting a, with intent to forge 
a will or valuable security - - 383 
to commit any other kind of forgery - 384 
possessing a counterfeit seal with intent to | 
forge, dc. - - - . 384 
to commit any other kind of forgery - 384 
SEAMAN 
power of captain to punish and confine 278,288 
See—Forgery. Government Stamp. 
SECTION 
what the word denotes - ° 29 
SECURITY 
to keep the peace or after conviction 131,296,333 
See—Valuable Security. 
SEDUCTION 
abducting or kidnapping a woman with a view 
to “ ‘e si ~- . « 301 
concealing person so abducted - - . 302 
SELF-PRESERVATION 
how far an excuse . . : 66 
See—Private Defence. 
SENTENCE 
See—Commutation. Forfeiture. Punishment. Re. 
mission. 
SERVANT 
of Queen, who commits offence in Foreign 
Btate -. - . i : 9 
meaning of the term “ - 18 
charged as abettor of his master . 106 
possession of, is possession of the master, when- 23 
theft by, of master’s property . 323 
criminal breach of trust by —- - 341 
who is a servant - ° . 323 


See—Public Servant. 


Cx. SEcTION, 
11 212 
11 213 
ll 214 
11 201 
17 433 
14 281 
18 472 
473 
50 
16 366 
368 
1 4 
2 14 
27 Explan. 
17s 3381 
408 


INDEX, 


SERVICE | 
breach of contract of, during voyage or journey- 


immaterial with whom contract wag made -; 
to attend on, &c., helpless persons = - * 
does not include servants hired by the month - 
case of gratuitous ongagement 
severance of contract - . - . 
punishment does not operate ns a -! 
whether charge negatived by bond side belief of 
right to qnit service - - 
contract in writing to serve at a distant lace 
to which servant is or is to be conveyed at 
master's expense - : : - 
not necessarily in one writing - . 
what the writing must contain - . 
whether verbal acceptance of written offer 
anflicient - : - - 
whether signature necessary : : 
labourer can only be punished once sed 
quere - - . 


SERVICE OF PROCESS 


absconding in order toavoid service of summons’ 
or order - . 


| 
preventing service of summons or Acding 
SERVITUDE | 
Penal - : Ps - | 


SEVERAL OFFENCES 


punishment of - . ‘ ; 
appeal in case of . - 


SEXUAL INTERCOURSE 


evidence of - - 
See—Kidnapping. Marriage. 


SHOOTING 
with intent to kill 
canaing hurt by . . : ‘ 
grievous hurt : : “, 
SLAVE 
importing, buying, or selling, &e,, & 
dving habitually - - 


kidnapping a person in order to make iim 
jarisdiction over offences ander Slave al 


Act - . . 7 7 
SLIGHT HARM 
act causing, notanoffence = - : : 
SOLDIER 
person not being, who wears dress of, bow’ 
punished - 5 . 
how far justified by order of officer . 
Sec—Asaault. Desertion, Insubordination. Mu! 


tiny, Punishment. 
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SOLEMN AFFIRMATION 
gubstituted by lawfor an oath is included in 


: 291 2 | 51 
; . B, ig not 
indictable moe 167 
SOLITARY CONFINEMENT . “| 47,48) 8 | 78,74 
See—Imprisonment, 
SOVEREIGN 
of the United Kingdom denoted in the Code by 
the word “ Queen” - _* 18} 2 | 18 
SPECIAL LAW 
list ‘of those in foree : ‘ 16 
meaning of the term . . 28) » | 41 
offence extended to breach of, in certain cases- 28) » | 40 
no “ gpecial” is repealed or affected by the Penal 
Code - . - . . - 16 5 
breach of, may be algo an offence under Code 17 
appeal against sentences under - 17 
abetting breach of, how punishable under Code 99 
STABBING 
causing hurt by - - - . 282 16 394 
grievous burt by - . . 282 396 
STAMP ; 
offences as to - . . . -2183—216 12 255—263 
STATE, ACTS OF 
what are - . : . ; 52 
Municipal tribunals have no jurisdiction over - 52 
become so by ratification . - 56 
STATE 
offences against the = - ‘ ‘|LI—118 6 121—130 


can only be prosecuted with sanction of 
Government or officer empowered to 


order or authorise prosecution - . 118 
STATE PRISONERS 
voluntarily allowing public servant to escape 117 128 
negligently doing so : ; 117 129 
aiding escape of, or harbonring him - - 118 130 
STATE PROCEEDINGS 
are privileged from production - 146 
STATUTE OF FRAUDS - - 3 396 
STATUTES 
25 Edward IIT, st. 5; c. 2, (Treasons) - 112 


§ Richard IT, st. 1; c. 7, (Forcible Entries) . 129 
11 Henry VII, c. 1 (Exemption from treason). 5) 
13 Elizabeth, c. 5, (Fraudulent Conveyances)- 180,182 

1 William & Mary, at, 2; c.2, (Billof Rights)- 198 
13 George III, c. 68, §§ 23—25 (E. T. Com. 


pany) - - - : . 137 
21 George ITI, ¢. 70, §§ 1-38 (Governor. 
General, Supreme Court) 55 


INDEX. exli 


STATUTES—continued. 
21 George III, c. 70, §§ eae : 





33 George it, 0.62, § 62 (Government of: 


India) - -| 187.1 
” 0: § 187 .- . ri 7 
” § 156 - é . 







» ©. 155, §110 - - 

87 George Ill, 0. 142, § 28 (Administration 
‘of Iustice at Presideucy 'lowus)- 

89 & 40 George I1I, c. 79, §§ 3—4 (Govt. of 
india Administration of Justioe) - 

Pe » ©. 94, § 2 (Safe custody 
of insane criminals) - 

58 George III, c. 84 (to remove doubts us to 

validity of certain marriages ) 

4GeorgeIV,c.71, § 7 (Pensions) - 

7 George IV, C. 64, § 27 - - . 

9GeorgelV,c. 31, § 21 - : : 





3) 3) § 7 i = = 
3 ” § 17 7 
‘5 » ¢ 74, § 7 (Criminal Justice 
Improvement) - - - 100 
” ” . § 56 - - 15 
” ” § 65 - : : 69 
” ” § 66 - = : Aid 
” ” § 69 - : 435 
” § 112 - . : 193 
3& 4 William IV, c. 85 : - . 16 | 
§ 16 139 
5 & 6 William TV, c. 54 (Marriage ein 
prohibited aperee) 3 390) | 
6& 7 William IV, c. 85 - 399 
1 Victoria, c. 85, § 2 - - : 14 
§3- . . 433 
7& 8 Victoria, c. 2,§1- - : 12 
12 & 13 Victoria, c. 96, §§ 1,2,3 11,1218, 
14&15 Victoria, .19, § 5 . 14 
s 9 c. 40, § 2 : 398,400 
c. 81, §§ 12,3 - "3 
7 & 18 Victoria, c. 104, § 267 (Merchant Ship 
ping, 1854) 9,10,11,12,13, 14 
: 11,12 
si paso - 12 
” ” 239 - a 279 
§ 268 - . 12 
§ 270 - 12 
18 & 19 Victoria, c. 91, 3 21 (Merchant Ship. 
ing 12,14 
19 & 20 Victoria, c. 13, 55 40, 41 (Matiny Act)- 84 
19 & 20 Victoria, c. 19, § 3, (Amending Trade 
and Commerce Laws) - 396 
c. 97, § 3 396 


91° 2 Vintoria, c. 106, (An Act for the better 
” Government of India) . 1,18 
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STAT UTES—continued. 


PAGE. 


93 & 24 Victoria, c. 88, § i : : 11,18,14 


Victoria, c. 67, § 42 (Indian Councils) 
— i. 7 96, ; 68, (Larceny Consol- 
” idation Act) - 
” ” ” §1l6 - . Pee 
‘s es c. 97, § 42 (Malicious Injary 
to property) - 
; i c.100,§ 57, (Criminal Law 
Courts) - = 
§ 42 - - 
? 0. 104,§ 9 -(High Courts) 
28 & 29 Victoria, c. : - 


” ” Cc. . e = : 
30 & 31 Victor¥a, c. 124, (Merchant Shipping. 
1867) : 

7 ae | 

33 & 34 Victoria, c. 62, (Extradition) 
34 & 35 Victoria, c. 34, (European British Sub- 
jects Extention) - . 

36 & 87 Victoria, c. 60, (Amendment Extradi- 
tion) §§ 4,15 

37 & 38 Victoria, c. 27, (Colonial Courts) §§2,3 


hid 


342 
472 


100 
401,402 
444 
78,444 
7 

398 


13 
13,14 


445 


4. 
15 


39 & 40 Victoria, c. 46, (Slave Trade Act) §§1,3 8,14,302 


41 & 42 Victoria, c. 73, (Territorial Waters 
Jurisdiction) §§ 2,8,7- 
45 & 46 Victoria, c. 75, §§ 12,16, (Married Wo- 
men’s Property Act) - 


STOLEN PROPERTY 


taking or offering reward for return of - 

definition of the term - - - 

dishonestly receiving - - - 

habitually dealing in - - - 

assisting in, concealing, or disposing of - 

may be restored to the owner - : 
See—Recetving Stolen Property. 


SUICIDE 


culpable homicide, upon one who voluntarily 


suffers death, is not murder - 


abetment of, of child, lunatic, or person intoxi- 


cated ° - - - - 

abetment of, in othercases’— - - 

attempt to commit - - E: 
SUMMONS 


absconding to avoid = - - 

preventing service of .- - 

disobedience to . . ‘ ‘ 
not an offence if officer incompetent to issue 
personal service must be proved - 


5,6 
315 


191 
843 
343,345 
346 
847 
822 


268 


269 
269 
272 


141 
142 
143 
144,152 
144 


CH. 


11 
17 


SECTION. 


215 
410 


411,412 


413 
414 


16 800 Except. 6 


10 


305 
306 
309 


172 
173 
174 
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THREATS 


acta done under, when no offence . 

of injury to public servant = - : 
to restrain any person from applying " 

public servant for protection - 


See—Eotortion. Intinvidation. 


THUG 
who comes under the denomination - 
punishment for being under a - 
TITLE, bond fide claim of 
no excuse for an unlawful assembly - 
negatives a charge of theft - - 
or extortion - - 
or robbery - - 


or breach of trust - 
when an answer to charge of criminal Ereabiiea 


‘TORTURE 
in order to extort property = - - 
to constrain to illegal act : - 
to extort confession - . - 
or restitution of property . : 
TRADE 
public servant unlawfully engaging in 
who are forbidden to - : 
TRADHE-MARK 
what is a . ~ 2 


“using a false trade-mark,” what souetibulse 
need not be similar to real trade-mark 
fraudulent intention essential - : 
evidence of this - - 
using a false trade-mark with intent to deceive- 
counterfeiting a, ordinarily used by another .- 
counterfeiting mark used by public servant to 
denote the manufacture, &c., of property - 
possessing die, plate, &., for counterfeiting - 
possessing a false, with intent, &e. + : 
gelling goods with Talse, knowing, &c. - 
making false mark on any goods . 
receptacle for containing goods - 
making use of such false mark : . 


See—Forgery. Mark, Property-mark. 


TRANSLATOR 


framing incorrect translation, $o injure 
sworn, translating faleely, is guilty nt giving 
“false evidence’ - 


See— Evidence, 
TRANSPORTATION 
place of, not to be specified by Court - 


| 282,288 


272) 16 
279 


121,129 
314 
326 
329 


340 
368 


281,282| 16 
281,282 
282,283 


189} 9 
139 


386) 18 
887 
’ 387 
387 
888 
388 
389 


389 
389 
389 
390 


390 
390 


188 
163 11 


390 | 








810 
811 


327—~329 
330,331 


168 


478 
480 


482 
483 


484, 
485 


”? 


486 
487 


488 


167 
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. | Pace, |Cx.| Sxcrion, 
VALUABLE SECURIT Y—continued. aaa | eemeencencneppng arenas 
rocuring the making, ater ion, or destruc 
: tion of, by cheating . . ee 420 
forging & . 382; 18 467 
making or counterleiing seal or r plate for pur 
pose of forginga == 883] ,, 472 
possession material with such counterfeit mark! 
or device, &o. : - . - 383 7 
possessing aforged = - - - 38 474 
counterfejting, &c., device used for authenti 
cating a - - - - 385 475 
destroying, &c., or secreting a - 386 477 
See—Forgery. 
VARIANCES 
when immaterial . - - 437 
when amended - - - - 437 
VESSEL 
what the word denotes - - . 29 48 
rash or negligent navigation of a : 229 14 280 
over-loading a, carrying Passengers for hire 229 ,, 282 
theftina  - 822 17 $80 
committing mischief on a decked vouaél of 20 
tons - . - : 364 437 
if by using fire or explosive substance . 864 438 
. runping a, ashore to commit theft —- 364 439 
See—Navigation. 
VILLAGE 
magistrate cannot issne summons in case ove 
which he hag no jurisdiction - 144 
head of, bound to inform against criminals 152,153 
cannot try theft in house . - 323 
VOLUNTARILY 
meaning of the word - : : 
W AGING WAR 
agninet the Queen - : - ms 
evidence of - - 112 
conspiracy to wigs war, or to overawe Govern- | 
ment - - - . lil 
want of J ariédiction, Book IT : . 435 
proparation for . . . 114 
concealment of design of . . 115 
against Asiatic Ravers. in eanee, be. 1» With 
the Queen” - - 116 
committing depredation on power in alliance 
with Government - - 116 


receiving property taken in such waging war or 
depredation - - - - 
W AR 
See—State Prisoner. Waging War. 
WAREHOUSE KEEPER 
breach of trust by . . - $40 17 
Beo—Bischief, 


INDEX. 


corrupting or defiling public spring or reservoir 
‘RIGHT 


false, usinga : ‘ 
is evidence of fraudulent entant : 
being in possession of, with euowleves and 
intent, dc. - 
making or selling with knowledge, bo. 
WHARFINGER 
breach of trust by ‘ : z , 
WHIPPING ACT 
VI, of 1864 = it} : - - 
WHIPPING 
cannot be inflicted for a mere attempt to com- 
mit a crime punishable with whipping 
unless in case of a tov commit 
robbery . - 
in case of simultaneous conviction for sevoral 
offences - . 
jurisdiction of Mogistrate to inflict . 


WIFE 


harbouring husband commits no } 
offence . - -) 


not excused for acts committed by coercion of 
husband . - - 

evidence of, admissible apuiuat. husband 

rape may be committed ou, if ander ten, by 
husband . - 

husband may be convicted of aiding | in rape on 

cannot steal from husband, sed quwre 7 

whether husband can steal from ber ? 

possession by is possession by husband 

giving husband’s goods to paramour - 

criminal breach of trust by — - 


receiving stolen property : Z 
WILL 
what the word denotes - - 


forgery of . - 

making or possessing counterfeit sah or plate 
with intent to commit - : - 

forged, having poagession of, with knowledge 
and intent, &c. - ‘ 

counterfeiting a device or Have for authant 
cating a - . . 
possessing malarial with such ene or mark- ! 

fraudulent destruction, cancellation, &c., of 


committing mischief as to - - 
See—Forgery. | 
WITHDRAWAL | 
of certain charges allowed before final order . 
not after committal - 


differs from compounding a charge 


exlyii 


SECTION, 


Page. 
224 16 | 977 
216,217 18 | 264,965 
216] 
217 266 
217 287 
310 17 407 
485 
433 
433 
487 
490 
7 186 
ll gig 
» 216 
68,54 
149 
307 1G gre 
309 Pie 
315 
23 e 
312,315 om 
337 
345 
25 2 31 
Bx2; 18 407 
3834, | 478 
384,474 
f 475 
385 
BBL 4, (| 477 
386 
193 


exlviii INDEX. 


WITNESS 


must answer criminating questions 
punishable for answering falsely 
privilege of, as to defamation - 
when a Christian, must be sworn 


WOMAN 


meaning of the word - 
reforred to in Penal Code though % he” and its 
derivatives are used - ° - 
See—Abduction. Adultery, Insult, Marrsage. 
Married Woman. ape. Seduction. 


WORSHIP 


injuring or defiling place of, with intent, &c. 
religious, disturbing assembly performing 


WRONGFUL CONFINEMENT 


what it is . 
justification of by Captain of ship - 
punishment for, in ordinary cases - 
where confinement is for eure or more 
days ° - 
where for ten or more days - 
when confinement subsequent to issue 
of writ for liberation - 
whore confinement is secret - 
where it is for purpose of extorting, ke 
where it is for purpose of extorting & 
confession, &c. . 
assault in attempt wrongfully to ontiue 


WRONGFUL DETENTION 


effect and meaning of - - E 
WRONGFUL GAIN 

meaning of the term - s . 
WRONGFUL LOSS 

what the term means - . : 


See—Cheating. Mischief. 
WRONGFUL RESTRAINT 
definition of the term - - 
when obstructing a private way is not - . 
when it amounts to wrongful confinement 
punishment for - . - 3 
WRONGFUL RETENTION 
effect and meaning of - : J 
YEAR 
what the word means - - 3 
ZEMINDARS 
bound to arrest and inform against offenders - 
in Madras cannot summon tenanta = - 


not liable for bursting ha wank, in abeance of 
negligence - 
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